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[Abdrad and Thankg|

During the long eighteenth century the capital code, and more spedfically the so-cdled
‘Bloody Code’ which subjeded avast and increasing range of property crimes to the deah
penalty, was the centre of much popudar attention and d extensve debate. The impad of the
Bloody Code has asoattraded much attention from historians, sone of whom have argued
that it played a vital role both within the criminal law andin eighteenth-century sccial
relationsmore generdly. However, the geography of the Bloody Code and the posshili ty that
therewere major regional differences bah in the use of hanging, andin attitudesto it, has
been largely ignored by historians. By systematically exploring the spatial dimensons d
cgpital purishment in eighteenth-century Britain, this article demongrates the refusal of many
area onthe periphery to implement the Bloody Code. The reluctance in the far westem and
northem periphery of Britain to exeaute property offenders, it is argued, requires usto rethink
same of our core assumptionsabou the key role historians have given to the Bloody Code in
maintaining the hegemony of the elite, abou the processby which the capital code came to

be reformed, and abou the reach dof the state in the long eighteenth century.

* We arevery grateful to the Well come Trud for their extremely generoussuppat of the
Harnessng the Power of the Criminal Corpseprojed (grant number 09594/Z/11/Z), ou of
which this article was researded and written. We would alsolike to thank ou coll eagues on
the projed for their helpful comments on pevious dafts d the work — ramely, Rachel
Bennett, Owen Davies, Zoe Dyndar, Hizabeth Hurren, Francesca Matteoni, Shane

McCorristing, Sareh Tarlow and Floris Tamasini.



Rethinking the Bloody Code in Eghteenth-Century Britain: Capital Punishment at the Centre

and onthe Periphery

Peter King and Richard Ward

During the long eighteenth century the capital code, and more spedfically the so-cdled
‘Bloody Code’ which subjeded avast and increasing range of property crimes to the deah
penalty, was the centre of much popuar attention and o extensve debate ! Hangings
attracted huge, ambivalent and diten urruly crowds? Newspapers reported hangings and

cgoital trialsin detail, and a growing volume of contemporary pamphlets and pariamentary

* We arevery grateful to the Wellcome Trud for their extremely generoussuppat of the
Harnessng the Power of the Criminal Corpseprojed (grant number 09594/Z/11/Z), ou of
which this article was researded and written. We would alsolike to thank ou coll eagues on
the projed for their helpful comments on pevious dafts d the work — namely, Rachel
Bennett, Owen Davies, Zoe Dyndar, Hizabeth Hurren, Francesca Matteoni, Shane
McCorristine, Sarah Tarlow and Floris Tamasini — as well as the anonymousreviewers o
thisjournal.

! Not al of the rapidly expanding sheafof capital statutes passed by pariament in the
seventeenth and el ghteenth centuries involved property offences, bu the vast mgority were
designed to proted property, and to prevent its appropriation — sePeter Linebaugh, The
LondonHanged: Crime andCivil Saiety in the Eighteenth Century (London, 199}, 54.
2V. A. C. Gatrell, The Hanging Tree: Execution andthe Endish Reople 1770-186§0xford,
1994, 56-7. Thanas Lacquer, ‘ Crowds,Camival and the State in Erglish Exeautions, 1604—
1868, in A. L. Beier, David Cannadine and James Rosenheim (eds), The First Modern

Saiety: Essgsin Endish History in Honour d Lawrence Sone(Cambridge, 198).



debates centred onthe need to reform the capital statutes® The impad of the Bloody Code
has alsoattraded much attention from historians, sone of whom have argued that it played a
vital role bath within the criminal law and in e ghteenth-century sccia relationsmore
generdly. V. A. C. Gatrell, for example, has suggsted that ‘the sanction d the gallows and
the rhetoric of the deah sentence were central to all relations d authority in Georgian
England.’* However, the geography of Bloody Code and the possbili ty that therewere major
regiona differences bdh in the use of hanging, and in attitudes to it, has leen largely ignored
by historians. By systematicdly exploring the spatial dimendons d capital punshment in
eighteenth-century Britain, this article will highlight an important asped of crimina jugice
history — the widespread reluctance of many areas onthe periphery to implement the Bloody
Code — which bah contemporary advocaes d reform and later historiansamos completely

ignored.

3 PeterKing, ‘Making Crime News: Newspapers, Violent Crime and the Seledive Reparting
of Old Bailey Trialsin the Late Eighteenth Century’, Crime, Histoire et Saietes/Crime,
History and Saieties xiii (2009, 110-11 Randall McGowen, ‘ The Problem of Punishment
in Eghteenth-Century England, in Simon Devereaux and Paul Griffiths(eds), Penal
PracticeandCulture 15001900 Punshingthe Endish(Basingstoke, 2004); Randall
McGowen, ‘ The Body and Punishment in E ghteenth-Century England, Journal of Modern
History, lix (1987); Randall McGowen, ‘A Powerful Sympathy: Terror, the Prison,and
Humanitarian Reform in Early Nineteenth-Century Britain’, Journd of British Sudies xxv
(1986); Leon Radzinowicz, A History of EndishCriminal Law andits Administrationfrom
175Q 5 vds.(London,1948-86, i, pp. 231-566.

4 Gatrell, The Hangng Tree, 32



Historiansworking oncriminal jugicein particular regions tave occasionaly made
reference to the posshility that the geography of exeaution was ureven. Gwenda Morgan and
Peter Rustton, for example, naed kriefly that the North-East had ‘long periodswithout a
hanging,” whil e the limited writing avail able on Scotland hes jug started to explore whether
Scottishjugticewas less‘exading’ than the English Bloody Code® JohnMinkes swork on
the Breaon Circuit in the 1750sand D. J. V. Jones's lrief article on‘Life and De&h in
Eighteenth-Century Wales' have tentatively suggested that Welshcagpital convicts recaved
‘more favourable purishment’, bu thiswork has been largely ignored by those working on
capital purishment in eighteenth-century England ® While J. S. Cockburn and athers have
showvn an awarenessthat ‘exeautionsweredisproportionately concentrated in London, very

few historians have gone beyonda asmple and largely unexplored dchotomy between the

> Gwenda Morgan and Peter Rustton, Roges, Thieves andthe Rue of Law: The Problem of
Law Enforcement in North-Eag Endand 1718-180QLondon, 198), 141, Jm Smyth and
Alan McKinlay, ‘Whigs, Tories and ScottishLegal Reform ¢.1785-1832 Crime, Histoire et
Saietes/Crime, History and Saieties, xv (2011, 111-32 M. Anne Crowther, * Crime,
Proseaution and Mercy: EnglishInfluence and Scottish Pradicein the Ealy Nineteenth
Century’, in S. J. Conrolly (ed.), Kingdams United? Great Britain andireland $nce 1500
Integration andDiversity (Dublin, 1999, 21: Anne-Marie Kilday, ‘ Contemplating the Evil
Within: Examining Attitudes to Criminality in Scotland, 1700-184Q in David Lemmings
(ed.), Crime, Courtrooms andthe PuHic Splerein Britain 1700-185@Farnham, 2012, 152
®D. J. V. Jores, ‘ Life and Deah in Eghteenth-Century Wales' , WelshHistorical Review, X,
(1980-2, 539 John Minkes, ‘Wales and the “Bloody Code”: The Brecon Circuit of the Court
of Great Sessonsin the 17503, WelshHistorical Review, xxii, (2006, 673-704D. J. V.

Jones, Crime in Nineteenth-Century Wales(Cardiff, 1992.



metropdis and the provinces.” Although Gatrell mentioned that therewere parts o the
country where hangings wererare, he did na analyse hanging rates in dfferent areas and,
following Leon Radzinowicz' s eatieranalysis d the exeaution datafoundin the 1819Report
onthe Criminal Laws, the only eighteenth-century gatistics Gatrell quaed related to the
South-East of England 8 Detail ed gudies d Surrey, Essx and Staffordshire have since been
pulished, and Douglas Hay has recently produced same nationwide graphs d pog-1760
pardonng rates, bu we still have nocounty or regiona-level analyses d exeaution rates per
heal of popdation, which arethe key to making effective geographicd comparnsonsabou

theimpad of the Bloody Code? Using a hitherto largely negleded set of saurces, this article

7 J. S. Cockburn, * Punishment and Brutali zation in the English Eri ghtenment’, Law and
History Review, xii, (1994, 159.

8 Gatrell, The Hangng Tree,58, 202, 421, 61 &Radzinowicz, AHistory, i, pp. 139-64
Douglas Hay, ‘ Property, Authority and the Crimina Law’, in Douglas Hay et al. (eds),
Albion's Faal Tree:Crime and Saiety in Eghteenth-Century Endand (London, 1975, 23,
also ugsthesetwo areas only. The 1819Report does contain sane eighteenth-century data
oncircuits ouside the South-East including Durham from 1755,the Western Circuit from
1770,and the Brewon circuit from 1753.However, it does nd include any information on
Scotland a many other areas sich as the Northem Circuit for the eighteenth century. See
Parliamentary Papers (hereafter Parl. Pgoers), ‘ Report from the Seled Committeeonthe
Criminal Laws', viii (585), (1819.

% PeterKing, Crime, JugiceandDiscretionin Ergland 1740-182Q0xford, 2000; J. M.
Bedtie, Crime andthe Courtsin Endand 16604800 (Oxford, 1986; Douglas Hay,

‘Hanging and the English Judges: The Judicial Palitics d Retention and Abdlition’, in David



will show that exeaution rates varned systematicdly acrossBritain and that the Bloody Code
was widely used at the centre of the British gate but often ignored onthe periphery — in the
far West, the North, and the North-West of England, aswell in amog all of Scotland and
Wales.

It will then conclude by briefly exploring a number of broaderissies that this reseach
raises —abou the key role historians have given to the Bloody Code in maintaining the
hegemony of the eighteenth-century €lite, abou the processby which the cepital code came
to be reformed, and about the nature of sacial pdicy implementation in the eighteenth-
century British gate. As Joanna Innes has panted out, English hstorians rave rarely set
studies d crime or powerty within awider Britishframe. By exploring the uneven
implementation d the capital code in Ergland, Wales and Scotland, this article aimsto
remedy thisfor at least one important asped of the criminal jugice system. More importantly
it will explore the extent to which James C. Scott’s kroader theories abou the relative
autonamy experienced by regions onthe periphery are appli cable to eighteenth-century
Britain.!° Although Scott’s important book, The Art of Not Being Governed, is based on
souh-east Asia, same of his key concepts have much relevance here. Hisideas abou the
difficulties the state experienced in governing the inhabitants o relatively distant and
inaccessble regions(and particulary areas characterised by their ugdand/mourntainousterran,

pastoral agriculture, low popuation dengty and inadequate transpat links) arecleaty

Garland, Randall McGowen and Michad Meranze (eds), America’s Death Penalty: Between
Pad and Pesent (New York, 2017, 134-5.

10 Joanna Innes, ‘What would a“ Four Nations Approac to the Study of Eighteenth-Century
British Social Policy Entail?, in Conndly (ed.), Kingdans United?, 183 James C. Scott, The

Art of Not Being Governed (New Haven, 2009.



appli cable to eighteenth-century Britain, where mog of Scotland and Wales, and subsantial
trads o westem and rorth-westem England, exhibited predsely these features. Did (as Scott
termsit) ‘thefriction o terrdn’ set subsantial limits onthe read o the state and make these
area of Britain lessgovernable, turning many regions onthe periphery into ‘zones o relative
autonamy’?! Researt ontaxation, snuggling, relief systems and the building of cettain
types d ingitutions tas kegunto suggest that, to alimited extent at least, this might have
been the case — atheme we will return to in the conclugon. In this article we will test the
relevance of Scott’sideas from a diff erent angle by examining whether the inhabitants o the
periphery wereasoable to exhibit alarge measure of autonamy in ancther key arena— in

their use of the gate’s Utimate sanction, the gall ows.

I
Although this gudy alsobriefly analyses bdh nan-property crime and the period after 1775,
it focusses primairly onthe treagment of the main grouptargeted by the Bloody Code —
property offenders —and onthe third quarter of the eighteenth century, which isthe first
period for which systematic recordsareavail able. It is orly after 1750that a unique and
uncer-exploited souce— the Sheriffs Cravings and their assaiated Sheriffs Asdze
Calendars —enable usto gather reli able data about almost every Englishcourty.'? These
recordswere creaed because each county’s sheriff could, and dd, claim back from the
Treasuy the cogsincurred in hanging or othemwise purishing all assze convicts. When

sulmitting their expense claims (or ‘cravings)), the sheiiffsincluded the assize cdendars as

11 Scott, The Art, pp.ix, 2
12 The National Archives, London,(hereafter TNA), Sheriffs Cravings, T 64/262, T 90148—

166,and Sheiiffs Asdze Calendars, E 38%242-248.



suppating evidence of the punshments meted ou, and these calendars therefore condituted,
as Willi am Bladkstone nated, ‘the only warrant that the sheriff has, for somateria an act as
taking the life away of another.’*® The cravings and assaiated calendars, when combined
with the records of the WelshGrea Sessons,the Cheshire and Lancashire Palatinate
jurisdctions,the Durham datain the 1819Report, and the London @ta kindly made avail able
by Simon Devereaux, enable usto count the number of hangings that occurred in each courty
of England and Wales ketween 1751and 1775,and to cdculate county-based exeaution rates
both for property crimes under the ‘* Bloody Code’ and for other offences— primairily

murder }* Since Rachel Bennett, whois currently conducting a Ph.D. on Scottishexeaution

B Willi am Bladstone, Commentaries onthe Laws o Endand, 4 vds. (Oxford, 1765-9, iv,
p. 369. Tle cravings —lists d al the yealy cods clamed by the sheriff — werealso
acompanied by receipts for gaoler’s Lll' s, maintenancework and aher punishment-rel ated
outlays. See for example, TNA, E 3892451-24.

14 National Library of Wales (hereater NLW), Great Sessons 4(courty Gaol Files), included
within the Crime and Pumshment in Walesonline database (hereater Crime and Pumshment

in Waleg, http://www.llgc.org.uk/sesiwn_fawr/index_s.him (accessed 7 Nov. 2013; TNA,

PL 282-3,CHES 21/7, DURH 161-2 Parl. Papers, ‘Crimina Laws', viii (585), (1819,
236-50.We arevery grateful to Simon Devereaux for providing uswith his database of
Londoncapital convictions. E.A. Wrigley, ' English Courty Popuationsin the Later
Eighteenth Century’, Economic History Review, Ix, (2007), 54-5, las supjtied the popuation
data needed. The only gap in the cravings-based data is the nineteen towns and cities which
could pass aah sntences ouside of the courty assze, sncethe exeautionsin these places

werenat included within the cravings. These jurisdictions have therefore been excluded from


http://www.llgc.org.uk/sesiwn_fawr/index_s.htm

and pos-exeaution pradices 1740-1832ds kindly let us quae the exeautionfigures she has
arealy gathered from the Jugticiary court records ketween 1750and 1770Q we are alsoable to
present same preliminary findings from north of the border®

Focussng onthe period 1750-79s adso ugful for otherreasons.It was aperiod d
relative stabili ty for the capital code. The use of hanging adtered fundamentally between the
late sSxteenth and the eaty e ghteenth centuries. According to Phili p Jenkins' estimates,
national hanging rates peaked at between 25and 30 per 100,000 pophation per year in the
crisis period around 160.1% However, they then rapidly declined to about 10 per 100,000in
the 1630sto uncer 5 by 1700,and to 1.3by 175Q after which they remained very stable urtil

the late 1770st’ By 1750capital purishment was daying acompletely different role to the

the courty popuation estimates againg which county-by-courty exeaution rates were
caculated.

15 Our thanksto Rachel Bennett. Her Well come Trust-funded Ph.D. thesisis on‘Death,
Exeaution and the Criminal Corpse: Understanding Pos-Mortem Punishment in Scotland
1745-1832 (forthcoming, Univ. of Leicester). Also ugful but incompleteis Alex F. Young,
The Encydopaedia of Scottish Exeautions 1750-19680rpington, 1998.

16 Phili p Jenkins,‘ From Gall ows to Prison? The Exeaution Rate in Early Modem England ,
Criminal JudiceHistory, vii, (1986, 52, 56 J. A. Sharpe, Judicial Purishment in Endand
(London, 199), 27-36.

17 Jenkins,* From Gallows , 61 — s$ncethese national estimates were based mainly onaress
which this article identifies as having higher than average hanging rates they may
overestimate absdute levels bu probably remain a good guide to change overtime. Sharpe’s
work on Cheshire which (like Jenkins figures) does nd differentiate between exeautionsfor

property crime and exeautionsfor non-property crime broadly confirms Jenkins estimates.



oneit had performed in 1600.As David Garland has panted ou, the English date was
rapidly moving onfrom its ‘ealy modem dage’, in which the state frequently used rituals d
exeaution to asett its claims to authority and to impressthe popuace?® By 1750it had
embraced indead a range of penal pdicy optionswithin which the deah penaty was no
longer ‘an unguestionable expresson o soverdégn power but a pdicy tod like any other.’*®
Following its introduction as aformal sentencing optionin 1718 transpatation had quickly
cometo daminate the courts sentencing pradices and for the first time those who felt
hanging was too svere a purnishment for property crime had accessto atough sscondary
purishment which could ad as an effedive aternative 2° Since attitudes temporarily grew
harsherin the eaty 178)s foll owing the transportation crisis created by the American War

and the panic abou rising crime rates that foll owed demobili sationin 1782 the period o

Cheshire exeautionrates were4 to 5times greaterin 1580-164@han in 1690-17091.5 per
100,000 pryear). See J. A. Sharpe, Crimein Ealy Modern Endand 15%-175Q 2ndedn.
(London, 199), 90-2.Between 1750and 1775the Cheshre figure (0.54) for al types of
offender was lessthan half the national average. Our 1750-75 dta suggests an overdl figure
of 1.2for al types d offendersand 0.9for property crime alone.

18 David Garland,  Modes of Capital Punishment: The Deah Penalty in Historicd
Perspedive’, in Garland, McGowen and Meranze (eds), America’s Death Penalty.

191pid., 51.Hanging was still a useful seledive ingrument of penal pdicy (Hay, ‘ Property,
Authority’; King, Crime, Jugice) bu, as Fielding pointed ou, the gall ows rituals nolonger
worked very well as aceremonial cdebration d state powver — seeHenry Fielding, ‘An
Enqury into the Causes of the Late Increase in Robbers', in W. Henley (ed.), The Complete
Works d Henry Fielding (New York, 1902, pp.xiii, 122-5.

20 Bedtie, Crime andthe Courts, 62Q King, Crime, Jugtice, 264
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remarkable stability in hanging rates between 1750 andthe late 1770sis the best period to
test uncerlying attitudes to capital purishment for property offenders, andideas abou its

correct place within the broader range of eighteenth-century pena options.

I
The systematic courty-based data on England and Wales 1750-75,am in Map 1,indicaes
that therewere clearand stark regional contrastsin the use of capital punshment for property
offenders. If historianshad analysed the scatered data onareas ouside sauth-esstem England
avail able in the 1819Report they would have seen severd important clues abou this. For
example, between 1753and 1782the report records that only one property offender was
hanged onthe Brecon Circuit (Glamorgan, Radnor and Bren), whil e ninety-nine went to
the gallowsin Esex, despte the fact that Esx’s popuation was lessthan twice as large 2*

Map 1 makesit clear that thisimmense contrast isin noway untypical. In Londonaround

21 parl. Papers, ‘ Criminal Laws', viii (585), (1819), 254-5. o athers were recorded as
guilty of ‘Felony’ but nopunshment islisted. Esex numbers based onassze recordsas
listed in King, Crime, Justice, 133.For ancther contrast — Besttie, Crime andthe Courts,
5367 satesthat Surrey hanged 101 poperty offendersin the years 1749-75,whilein
Durham (according to Parl. Papers, ‘Criminal Laws', viii, (585), (1819, 242—4) therewere
only two hangings for property crimes between 1755and 1775.Contemporaries usally
argued that the parliamentary returnswould dightly overestimate the number of hangings
becaise ‘the King' s pardon may have been sent withou the knowledge of the clerk of assze’.
SeeParl. Pagers, ‘Crimina Laws, viii (585), (1819), 101.However, the actual Durham
number may have been three TNA, DURH 16/1-2 and Maureen Andersan, Durham

Exeaitionsfrom 1700to 1900(Barndey, 2007, 22-5.
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590 popetrty offenders went to the gallows 1750-75In Merioneth, Glamorgan and
Anglesey, no poperty offenders were hanged in that period. In operational terms the Bloody
Codein these places was a deal | etter. In the counties & Monmouthshire, Montgomeryshire,
Westmorland, Breconshre, Pembrokeshire and Denbighshre only one personwent to the
galows for property crimein these twenty-six years. Nor can these diff erences ke put down
merdy to dfferent popuation szes. Exeautionrates per head of popuation werehugely
different. Exeautions ger 100,000 poplation peryearin London,the area with the highest
rate, were over fifty times higher (at 3.85 than the average rate (0.07) for the ten courties
with the lowest rates, ramely Cornwall, Westmorland, Durham, Montgomeryshire,
Pembrokeshre, Denbighshire, Northumberand, Anglesey, Glamorganshre and
Merionethshre. The inhabitants d amog all these ten courties could expect, at mog, to e
one hanging for property crimein their courty during their adult lifetime. In severd courties
they would never seeonre. Nor was this absence of visible examples compensated for by the
gibbeting of the few property offenderswho dd reach the gall ows. Between 1750and 1775

no propetty offenders were gibbeted in Wales, Cornwall or Cumberiand 22

[INSERT MAP 1, with the foll owing title and footnate: Map 1.Courty Exeaution Rates for

all Property Offences, England and Wales, 1750-75]

22TNA, Sheiiffs Cravings, T 64262, T 90148-166 and Sheriffs Asdze Calendars, E
389242-248 Crime and Pumshment in Wales(accessed 7 Nov. 201).

23 Seethe sources cited in note 14. We areextremely grateful to Dr Ben Wheeler of the
European Centre for Environment and Human Health, University of Exeter Medicd Schod,

for generating the map (using ArcGIS 10.1 — ESRI, Redlands,CA).
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The geography of the Bloody Code in the third quarter of the eighteenth century
exhibited atruly stark centre/periphery divide. These were different worlds. In London(3.85
per 100,000 pophation) andin threecourties nearest to it — Surrey (1.98), Hertfordshre
(1.58 and Essx (1.51) — the gall ows were extremely regularly used againg property
offenders. Here the Bloody Code was amgjor plank of penal pdicy. In many courties onthe
westem periphery, i.e. the far West and North-West of England and mogt of central and
westem Wales, it was urtually unusd. However, behind thisincredibly shamp contrast
between the metropdis and the sparsely popuated rural and mainly pastoral West and North-
West lay amore sulile generd pattem. Theimpad of the Bloody Code was like the ripples
caused by a stone thrown into a pond.At the centre the water was grealy disturbed, bu while
theimpad was 4dill sgnificant in theimmediate regionsaroundthe capital — espeaally in
the soutthem courties, and in the East Midlands —the resistance of distance (as Scott has
termed it) meant that it rapidly fell away as acne moved into nathem England, into the South-
West (Devon excepted), or into Wales. Londoris annual rate of exeautionsfor property crime
was aroundtwenty times greaer than that foundboth in Lancashire andin the Midlands
courties d Nottinghamshre, Derbyshre and Leicestershire. In the far North
(Northumberand, Cumberand, Westmorland and Durham) it was over thirty times.
Journeying west from London poduced a smalerinitia drop, bu by the time we reach the

far westem courty of Cornwall the figure was thirty-two times greater 2* Journeying into

24 Londoris rates werefour times Hgherthan thos in Gloucestershire, Wiltshire,
Oxfordshre and Hampshire. A smilar pattem is foundto the east. Londan’s annual rate of
exeautionsfor property crime was between two and threetimes that of Surrey and Essx, bu
it was more than eleven times grederthan in therest of East Anglia— Suffolk, Norfolk,

Cambridgeshre and Huntingdonstre.
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Wales roduced an even greaer fall. The Londonrate was thirty-five times greaer than it
was in the five courties on the westem seaboard of Wales — Anglesey, Caernarvonstire,
Merionethshre, Cardiganshire and Pembrokeshire 2° In three Welsh courties therewere no
exeautionsat all and Wales' s reputation as ‘the land of the white gloves' was cleaty well
deserved.?® Thisripple effect was nd uniform. Courties like Devon and Radnorshire stand
out as exceptionswith less dastic differencesin relationto London.Overal, however, there
can be no doul that historians have gredly underestimated the sgnificance of the regional
dimendon d the capital codein this period.

The Scottish citais more provisional but if we beginin 1755ingead of 1750in order
to avoid theimmediate aftermath of the 1745Jambite Rebelli on, which temporarily
increased the willi ngness d the Highland authorities to hang property offenders, it is clear
that the Scots wereeven lesswilli ng to use the capital sanction than the Welsh(Table 1).%7
The annual rate of exeautionsfor property offencesin Ergland 1755-7%as 0.81.In Walesit

was five times lower at 0.16,and in Scotland it was rine times lower at 0.09 (1755-7().28

25 The ratio was equally gred in relation to central and sothem Wales.

26 White gloves were traditionally given to the assze judge if the asszes hed been a* Maiden’
one with nocgpital convictions seeJones, Crimein Nineteenth-Century Wales, 1. It was
cugom for the sheriff to pay 5s.‘Glove Money’ at the concluson d a Maiden asszes. Ths
was frequently charged by sheriffsin the cravings, but never allowed by the Tressuy —
TNA, T 90168.

27 Rachel Bennett’s dataon hangings recorded in the Judticiary recordsin the period 1755-70
is usd here

28 Gatrell nated in passng that ‘ Scotland hed few hangings anyway,” — The Hangng Tree p.

iX.
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Anne Crowther’s obgrvation that in the eaty nineteenth century the Scottish courts were
reluctant ‘to employ capital punshment onanything like the scale of England is cleaty even
more applicable to the third quarter of the eighteenth century, while Anne-Marie Kilday’s
suggestion that Scottishjugice‘wasmore ... exacting’ than ‘the infamousBloody Code’,
gets no suppud from this data.?® Even though the absdute numbers involved arevery low
therewere aso sgnificant regional differencesin exeaution rates for property crime within
Scotland. Oncethe Jambite Rebelli on was a decade away, the Northern and Westem Circuits
both had incredibly low rates o 0.05, b the Scottish Home Circuit (which included the
cgpital Ednburgh) had an owverdl rate more than four times greaer at 0.21— a differential
pattem that was gill in gacein 1805when pariamentary returnsfirst offer data on
Scotland 2° Thus,within Scotland the centre and the more highly cultivated lowlands orce
again had higher rates than the western and nathem periphery. The contrast between
souhem, metropditan England and the Scottish Highlandswas truly enormous,the overdl
Highlandsrate being seventy-five times lower than that in London®! The Scottish dita

therefre reinforces ou picture of the marginal role played by the Bloody Code onthe

29 Crowther, * Crime, Prosecution’, 21; Kilday, ‘ Contemplating the Evil’, 132.

301n the yeas 1805—14here were no exeautionsin the Northem Division d Scotland and the
North-Westem and North-Eastem divisionsaveraged 0.08,the Glasgow area0.28and the
South-Eastem division (encompassng Ednburgh) 0.46 seeParl. Papers, ‘A Return of
Persons ...to the Severd Gaolsin Scotland, x (45), (1812-13, 217-32and Parl. Papers,

‘A Return of Persons ...to the Severd Gaolsin Scotland’, xi (163), (1814-19, 293-312.

31 Using popuation estimates for 1760 kased onJ. Kyd (ed.), Scottish Popliation Satistics
including Webger’s Andysis d Popuation 1755(Edinburgh, 19%), 82and the Scottish

Judiciary records.
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northem and westem periphery of Britain in the third quarter of the eighteenth century.
However, the geography of exeautionsfor non-property crime — primarily murder — was
very different. When it came to respondng to homicide, spetial differences weremuch less

important and attitudes weremore uniform.

[INSERT TABLE 1]

The westem and nathem courties d England and Wales shaved littl e reluctanceto
send murderersto the gallows, and as aresut hangings for murder played alarger rolein
exeautions onthe periphery than they did at the centre. In Glamorgan between 1750and 1775
al of the five exeautionswerefor murder. In Monmouthshire the figure was 80 gercent; in
Westmorland, Mortgomeryshire and Caemnarvonshire 50 per cent; in Cornwall 42 per cent.
The contrast with courties rearto Londonwas gark. In Es&x only 9 per cent of hangings
werefor murder, in London ory 12 per cent. In England and Walesasawhale, 19 per cent
of hangings were for homicide. On the Home Circuit the figurewas 17 @ cent; onthe
Westem Circuit 25; onthe Northem Circuit 35; in Wales 41, in Scotland 53.32 At the centre
hangings wereclearly about preserving property, but as we move away from Londonthe
gall ows ceased to be dominated by thos exeauted for property crimes and becane

increaingly an eye for an eye matter 23 If you kill ed saneone and werethen foundguil ty of

32 Seottishfigure based onthe years 1755-70
33 Hanging rates per 100000 popuiation peryea for murderers alsorefleded this.
Unsuprisingly, given what we know abou the urban daminance of homicide indictment

rates, Middesex had the highest rate of exeautions for murder (0.57). However, areas like
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murder rather than mandaughter youwould aimost cettainly hang in later eighteenth-century
Britain. The extreme reluctanceto hang property offenders foundin many regions onthe
periphery was nd therefore a product of a general refusal to use the gallows unaer any
circumstances. Nor was therea reluctance to make the exeaution d murderers more visible
by hanging them in chains. Fifteen of the 134murderess gibbeted in England and Wales

between 1752and 1834werefrom areas onthe periphery.3*

I
Theladk of systematic pre-1750 souces makes it amog impossble to determine whether
this highly pdarised centre/periphery pattem in relation to the hanging of property offenders

had been in existencefor same time 3° What is much cleaer, however, is that during the

Monmouthshire (0.54), Radnarshire (0.40) and Glamorganshire (0.33 were all in the top ten
courties and while theripple effed was hardly noticedle at all .

341n ather words, between the introduction o the Murder Act in 1752(which direded that
exeauted murderers shauld be sujeded to the further purishment of either dissedion a
hanging in chains) and the abdlition d hanging in chainsas a purishment in 1834 — se
TNA, Sheriffs Cravings, T 64262, T 90148-166 and Sheriffs Assze Calendars, E
389242-248 Crime and Pumshment in Wales(accesed 7 Nov. 201).

35 |f Howard' s research onrural Denbighstire 1660-1730is any guide, differences may have
existed eatier. Her work suggests aminimum exeaution rate for property offenders o 0.42
per 100,000whil e the 1819 returnsindicae the Home Courties rate 1689-1718was 2.90 —
Sharon Howard, Law and Disorder in Ealy Modern Wales: Crime and Authority in the

Denbighshre Courts ¢.1660-173qCardiff, 20(8), 133-5 Parl. Papers, ‘Criminal Laws',
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crisis d the 1780s when large-scale demobhili sation was accompanied by rapidly rising crime
rates and increasingly severepurishment pdicies, the Bloody Code nat only claimed many
more livesin souh-eastern Ergland bu alsomade same limited inroadsinto penal pdicy on
the margins3® The combination d poa harvests and pos-war demobili sationin 1782—3
brought rapidly increasing indictment rates for capital property crimesin London,and onthe
Home and Norfolk Circuits3” Thiswould have led to rising exeaution rates for propetrty
crimeeven if purishment pdicies hed na grown harsher, bu this period also witnessed a
condderable risein the propartion o capital convicts left for exeaution 38 This partly
reflected changing government pdicy. In 1782the administration annourced its
deteminationto dffer ‘no pardon to those foundguilty of robbery and aher cepita
offences 3° In 1785the Home Circuit judges — partly in resporse to Martin Madan’s

pamphlet demanding that no capital offenders be pardoned — annourced that they would be

viii (585), (1819, 164—7 Popuation estimates taken from P. Deane and W. Cole, British
Econamic Growth 1688-1959 2ndedn. (Cambridge, 1967), 103

36 The 1819returns contain good chta for an increasing number of areas by the final quarter
of the eighteenth century, and Figures 1and 2 ue this data, along with pre-1780information
from the shenffs expense records

3"Well discussd in Douglas Hay, ‘War, Dearth and Theft in the Eighteenth Century: The
Reoord of the EnglishCourts', Pag and Pesent, xc (1982.

38 On the Home Circuit it rose by athird. On the Norfolk Circuit it increased by 50 per cent:
seeKing, Crime, Jugice, 275,and Hay, ‘Hanging’, 134.

39| pswich Journal, 14 Aug.and 23Nov. 1782 Simon Devereaux, ‘ In Placeof Deah:
Transpatation, Penal Practices and the English State 1770-1830, in Carolyn Strange (ed.),

Qualities d Mercy: Jugice, Purishment andDiscretion (Vancouwver, 1996, 57.
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following preasely that palicy and then hanged all those they had sentenced to deah at the

Es®x, Kent and Sus®x assgzes*©

[INSERT FIGURE 1

This pdicy of extreme severity wasimmediately attacked in the pressand was soon
modified, bu its effed, along with the risein capital indictments, wasto create the largerise
in exeaution rates for property crime seen in Figure 1.*! In Londonand onthe Home and
Norfolk Circuits they more than doubed, peaking in the five yeas centring on 1785at

around 9and 4and 2 per 100,000 erannum.*? The fourth and lowest line on Figure 1 which

40 King, Crime, Judtice, 276—7; Chelmsford Chronicle, 1 and 8July 1785announced these
two judges imminent arrival but then naed that Mandield was retained on busnessin
London. Mansfield joined Eyre at the next asszesin Kent. TNA, ASSI 31/14 and Chelmsford
Chronicle, 15July 1785.They then hanged fourteen of the seventeen sentenced to deéh at
the last asszes onthe circuit in Surrey. The Home Secrdary clearly badked Lord Mandield' s
view that ‘the judges aught nat to interpose discretionary mercy, bu leave the law to take its
course’ — Chelmsford Chronicle, 29July 1785and TNA, HO 133/167-8,172—-3 HO
47/2/222.

41 The Times 20 Sept. and 200ct. 1785, QJan. 1786.In London, 178%aw a doubing of the
number hanged and 17& witnessed a smilar number before areturn to the levels foundin
the late 1770s seeSimon Devereaux, ‘ Imposng the Royal Pardont Exeaution, Transpatation
and Conwvict Resistancein London, 1789 Law and History Review, xxv (2007), 122.

42 Toiron ou large year-on-year differences afive-yea moving average has been used in

Figures 1and 2
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represents the pattem in the five courties onthe periphery with the best data— Cornwall
Westmorland and the threeBrecon Circuit courties — hed rarely crept above 0.1in the
twenty years before 178 and hed been 0.0for over haf adecale upto that point. However,
athouwgh the levels reached were ill extremely small compared to the other circuits in Figure
1, and dthough the change came samewhat later, this pattem was eroded in the later 1780sas
overdl exeautionrates for property crimein these five periphera courtiesrose to a pe& of
0.66around 1789Figure 2, which magnifies the scde and al ows usto look at the Cornwall
and Breoon Circuit pattemsindividualy, indicates that these two areas followed a very
similar path. Rising indictment rates robably played arole in generating these pattems, bu
onceagain the pdicies d cettain judges also hed an influence In the mid-1780sa
Montgomeryshire judge annourced that ‘ hanging was again a necessary expedient’ and the
Brecon Circuit judge, George Hardinge gave repeated wamings of his ‘detemminationto
exeaute.’*® In 1789, laving described his dsgugd at the ‘ dangerouslenity’ inherent in the fad
that ‘no capital punshment had been inflicted’ for sheg geding ‘these twenty or thirty

yeas, Hardinge promptly broke this pettem by leaving two sheep sedersto hang.** There

43 Jones, ‘ Life and Death’, 542.

44 TNA, HO 47/8/15. Hardinge was corred — Parl. Pagers, ‘ Criminal Laws , viii (585),
(1819, 2547 indicaes that nore of the twenty sheg deders sntenced to hang onthe
Brecon Circuit in the years 1753—-88vere exeauted. In Englandin the years 1740-80ess
than 10 per cent were exeauted (King, Crime, Justice, 274) but in the mid-1780sthis rose to

20 percent and continued at thislevel into the 1790s(Hay, ‘Hanging', 135).
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wereclearly goodreasans why Byron made Hardinge the model for ‘ Judge Jefferies

Hardiman’ in his paem Don Juan

[INSERT FIGURE 7]

By 1790exeaution rates everywherehad fallen back to pre-crisis levels (Figure 1), bu
the period 1800-2witnessed a brief resurgence of provincial exeaution rates. On the Brean
Circuit, whereno poperty offenders were exeauted between 1792and 1756, rates lriefly
pedked at over 0.6,while in Cornwall and onthe Home Circuit they more than doubbed, in
part because of asmilar (if less dastic) change of pdicy to that seen in the eaty 1780s.
Faced by severe death, foodriots and rising crime rates, Lord Kenyon announced a ‘rigorous
exeaution d the laws, andin Wales Judge Hardinge was again prominent in pusung stricter
palicies#® In 1801he hanged two Merthyr food rioters for robbery, because he beli eved that
‘it would be dangerousto intimate that, wherea hope to reduce the market priceisthe sde

objed, arioter will be deemed innocent who pursues that objed by force’*” However, in

45 G. Byron, Don Juan (1819-29, xiii , stanza 88. Two years later Hardinge used the absence
of indictments snce he exeauted these two sheep stedersto claim this had worked as a
deterrent. However, it seems urlikely that the hill farmers of Wales sudenly gave uptheir
regular habit of steding one ancther’s steep (Jones, ‘Life and Death’, 540) and more likely
that Welsh vctims, finding exeaution repugnant, weredisswaded from proseauting.

46 King, Crime, Judtice, 277.

4" Hardinge referred to his duty to guard ‘the properties & men againg that worst of all
tyrants —arabble unawfully assembled’, and made it clearthat this was not abou purishing

property crime or abou the charader of the acaised bu abou sccia control in aperod o
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1802,asfood picesreturned to namal and the rioting ceased, this gricter policy disappeared
and hanging rates settled dovn at new lower levels.

In the penod that foll owed, exeaution levels remained sgnificant in London and on
the Home Circuit, averaging between 0.8and 1.3between 1805and 1815* On the
periphery, by contrast, exeaution rates returned to the negligible levels d the period 1750-75.
When contemporary newspapers reported in 1785that ‘therehad na been an exeautionin the
county of Anglesey for upwards d thirty years andin 1822that ‘an exeaution hed na
occurred at Presteign for the last seventeen years' they werena pedalli ng a convenient myth
but refleding ground-level experience® Overall therebre, between the mid-eighteenth
century and the late 1820s (with the exception d brief periodsin the 1780sand 1800-) the
hanging of property offenders followed a very different pattem onthe periphery to that
observed at the centre. On the westem and nathern periphery of England,in mog of Wales
and in Scotland ouside the souh-central belt the Bloody Code was very rarely adivated in

relationto property offenders.

widesprea riots and incendiarism. ‘Mr Judice Hardinge's Addressto the Conwicts ...

Cardiff Sessons 8April 1801, in G. Pary, Launched to Eternity: Crime and Punshment
1700-190QAberystwyth, 2003, 26.Hardinge reduced the court to teass — seeThe Diaries
of John Brd 1790-1803ed. Hilary M. Thomas (Cardiff, 1987, 13Q

48 A change described by Devereaux as ‘a retreat in the scae of exeaution that condituted a
kind d dressrehearsal for thereal changes d the 1820sand 18305 — Simon Devereaux,
‘Recasting the Theatre of Exeaution: The Abdlition o the Tyburn Ritua’, Pag and Pesent,
cdi (2009, 174.

49 The Times 4 Oct. 1785 The Cambrian, 4 May 1822. Seealsoa thirty-year Brecon claim in

A Circumstantial Accourt of ... the Trial of Lewis Lewis (Brecon, 1789.
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v

Explaining these huge differences in the use of the Bloody Code between the centre and the
periphery involves peeling away a successon d layers within the deeoly discretionary
processthat was the el ghteenth-century criminal law, and addressng arange of questions.
Werefewer crimes committed onthe periphery, or were the inhabitants d thos areas less
inclined to proseaute propetrty offenders? If they did deade to prosecute, werethey less
willi ng to choos a capital charge? Werethe locd magistracy more inclined to dvert
potential felony accusationsat the committal stage? At the asszes werethe grand jurors more
willi ng to dsmissthe accusation as ‘not found, and if the indictment was £nt onto the petty
jurors were they lesswilli ng to convict, and/or more willi ng to use partial verdicts to reduce
the convictionto a noncapital one? Finally, once cgpitally convicted, were property
offendersin these regionsmore likely to be pardoned? Some of these stages canna be
analysed quantitatively. For example, victim’s decisionsabou whether or not to proseaute
werevery rardy recorded and magistrates preliminary dedsionsare equally hard to
recongruct.>® However, jurors dedsionscan be analysed for a sample of counties, and the
pardonng processcan be fairly systematicdly suveyed through the sheriffs' cravings, while
one other paentially useful index — the pariamentary figures oncourty indictment rates —
isasoworth condderaion ™!

Unfortunately thisindictment rate data only beginsin 1805and dfers orly onefigure

per courty, which covers al felonies —including non-capita thefts, murder and aher non-

50 King, Crime, Judtice, 18.

Sl parl. Pagers, ‘Crimina Laws, viii (585), (1819), 133.
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property offences >2 Overall, however, these figures confirm what we would exped from the
work of J. M. Bedatie and others onindividual courties>® Indictment rates per 100,000
popdation ketween 18® and 1811were much higherin the predominantly urban courties
and dten lowest in the rural and pastoral ones d Wales and d the North and West of
England >* However, these differences in recorded crime ratesin noway acoourt for the huge
differencesin exeautionrates. In the courties of Kent, Surrey and Esex, for example,
indictment rates 1805—1 werethreetimes higher (at around 60indictments per 100,000
popdation peryea) than those onthe Breaon Circuit (which averaged 20per 100,000.
Exeautionrates 1750—-75by contrast, were twenty-one times hgherin the former.

Cornwall’ sindictment rate (18 per 100,0®) was eight times lower than Londoris (142), yet

its exeaution rate was thirty-two times lower.>® In the absence of comprehensive indictment

52 Non-property crimes were asmall propartion o the overdl figures bu the courty totals
alsoincluded al minor theft tried at the quarter/borough sessonsand the many non-capital
ones read at the asszes.

53 Bedtie, Crime andthe Courts, 158—61 King, Crime, Jugtice, 138—45

54 popuation estimates for ead courty for the middle year 1808were caculated usng
figuresfor the year 1801provided by Wrigley, ‘ English County Popuations, and David
Willi ams, ‘A Note onthe Popuation d Wales, 1536—1801 Bull etin of the Board d Celtic
Sudies viii (1937, 359-63 combined with the figures for 1811in the Census @ that year,
which can be foundat Histpop, The Online Historical Popuation Reports Webste (hereafter

Histpop), http://www.histpop.ag/ohpr/serviet/ (accessed 7 Nov. 2013).

%5 To give afurther example, the average indictment rate in the northern counties o
Cumberand, Westmorland, Durham and Northumberand was seven times |lower than

Londoris, yet its exeaution rate was thirty-one times lower.


http://www.histpop.org/ohpr/servlet/

24

datafor 1750—-75conclusionsmug be very tentative, but whil e indictment rates aimog
cettainly played a subsantial role in creding differences in exeaution rates between the
centre and the periphery in the third quarter of the eighteenth century, it is clearthat thiswas
only part of the explanation. Although the lower indictment rates found onthe periphery may
have been partly arespmse to the longer journeys uswally necessary to find amagistrate in
upland areas, they were alsoevidence of different underying attitudes. A number of
historians have argued that variousareas onthe periphery dealt with a higher propation o
potentially seriouscrimesinformally, usng informal compensation a community-based
punishments — sweh as ceffyl pren— to avoid taking offendersto the formal courts, and
these informal approadhesin their turn may well have been founded ona deep oppodion
towardsthe capital codein relationto property off enders and a consequent commitment to
avoid indictment whenever posshle >°

The data onjury dedsion-making at the centre and onthe periphery seen in Tables 2a
and 2b,which is based on four contrasting areas — Londonand Esgx at the centre, and
Cornwall and Wales onthe periphery — indicaes that bath grand and petty jurors dayed a

vital rolein the creation d the highly pdarised exeaution rates sen in Map 1.57

56 On the strong Welshtraditions d informal purishment, compoundng, etc. sseSharon
Howard, ‘ Investigating Respongs to Theft in Ealy Modern Wales: Communities, ThHeves
and Courts’, Continuity andChange xix (2004, 413-15% Jones, Crime in Nineteenth-
Century Wales 2—-13.

57 Using selected raidsinto the labyrinthine records of different assze circuits — TNA, ASSI
23/6-7,ASSI 31/2-11,ASSI 94/782-900 along with the Old Bal ey ProceedingsOnling,
‘Statistics Seard, tabulating verdict category where offence category is buglary,

housbreging and theft from a spedfied place between 1750and 1775,and courting by
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Unfortunately nat foundindictments were often thrown away and orly two of these four
aread —Wales and Esex — can be used to look at grand jury decisions. Tle resuts are,
however, extremely thought-provoking. On the Brecon Circuit 1750—-60, 3.2 per cent of
asdzesindictments were‘ not found by the grand jury.>® In the same period at the Essx
asszes orly 11.9 rer cent of offenders avoided punishment in thisway — a amilarfigure to
that foundby Beattie in Surrey over the period 1660—-1800>° Overdl, therefore, Welsh
defendants werethreetimes more likely to escagpe a puldic tria because of the leniency of the
locd grand juries8®

The petty jurors had more options.If they did na want to pu the offender at risk o
being hanged, they frequently resarted to the use of a partial verdict, reducing the offencein

orderto avoid a cgpital sentence Some capital offences, mos natably harse and sheep

verdict; and Crime andPunishment in Wales seaching the database for the offence
caegories of burglary, housebre&ing and theft from a dwelli ng hous, 1750-75.

%8 Minkes, ‘Wales', 693lists afurther fifty-six cases in which the resut was not recorded.
These have been excluded from the caculation.

9 TNA, ASSI 35189-25; 11.5 percent of Surrey capital property crimes indictments were
dismissd by the grand jury 1660—1800see Bedtie, Crime andthe Courts, 404. Tefigure
for al property crimeindictments was higherat 15.2 per cent. It is concevable that sane
Essx nat foundindictments werenat kept.

0 This dfference may have had along history. 28 per cent of known verdictsin
Denbighshire 1670-178 werena found seeHoward, Law andDisorder, 134.1n Essex
1620-80the figure could be aslow as 9and 17per cent: seed. A. Sharmpe, Crimein

Seventeenth-Century England A Courty Study (Cambridge, 1983, 96, 1@.
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steding, werevery difficult to redefine 8! The same was true of robbery. It was widely
believed in this period that ‘robbery could na be reduced to ampletheft’ and partial verdicts
werevery rare®2 By contrast, in hougbreaking and burglary cases juries frequently brought
in verdicts such as *guilty of stealing only, na guilty of breaking and entering,” and the same
was true of stealing in the dwelli ng house without bre&king in, which was only a cgpital
offenceif the goods $olen wereworth at least 40s®® Sincethese four offences —robkbery,
burglary, hougbreging and deding from a dwelli ng houe — wereasothe main forms o
property crime that created large numbers d capital convictionsin bah rural and wban areas

this analysis focusses mainly onthem.%4

®1 Occasionally juriestried to redefine the nature of the stolen beast (e.g. describing a horse as
amule) bu these offences very rarely resuted in partial verdicts: see Bedtie, Crime andthe
Courts, 428-9.0ver 200cases d horse and heep theft in Surrey 1660—180 produced no
pattial verdicts. In Essex partial verdict rates 174-1805were1.5per cent for harse theft, 2.7
per cent for sheep theft, but 33.7 gercent for housbreaing and kurglary together. seeKing,
Crime, Judice 232.

62 Beatie, Crime andthe Courts, 429.In Esgx 1.4 er cent of robbery cases 1740-1805
ended in a partia verdict: seeKing, Crime, Judice, 232.

63 Juries dfiten brought in verdicts d ‘ guilty of stealing goodsto the value of 39s. even when
the evidence clearly indicaed the goodswereworth much more: Beattie, Crime andthe
Courts, 424.

64 Shopifting and @ckpocketing also had to involve goodsabove a minimum value to be
cgpital and weretherefore targets for partial verdicts bu these charges were very rarein rurd

England: Beattie, Crime andthe Courts, 168 King, Crime, Jugice 139
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When the datafor bath grand and petty jury deasionsis pu together a quite startling
difference emerges for the offencethat was the greaest souce of candidates for the gallows
— robbery. As Table 2aindicaes, the Welshjurors, bdh petty and grand, made huge eff orts
to prevent offenders being foundguilty of robbery. The Welshgrand jurors rejeded an
astoundng 66 per cent of the robbery indictments as ‘not found, whereas their Es&x
equivalents orly allowed 11.2 ger cent of the accused to escgpein thisway. Welsh petty
jurors were equally generous.Over two-thirds d those they tried were found na guilty
compared to 34 per cent in Es®x. Overdl thesetwo sts d dedasionsmeant that only 11 per
cent of Welshroblbers were foundfully guilty and therebre at risk o being hanged. The

Essx figure was over five times higher at 58 per cent.5°

[INSERT TABLES 2aand

Essx and Wales may have been exceptional, bu for petty jury dedsion-making alone
al four sample courties can be used and avery Smilar pattem emerges. Table 2b compares
Cornish,Welsh,Londonand Esgx pattia verdicts, aayuittals and full convictionsfor the
threemog important types d cgpital casein which a partia verdict was aviable option —
burglary, hougbreging and deding from the dwelli ng houge — and athough sample sizes
areinevitably smallerin Cornwall and Wales the pattem is clear. In Cornwall over 56 per
cent of these offenders weregiven partia verdicts, compared to lessthan athird in London.

Welshjurors mainly used a different method —they were much more willi ng to fully aayuit

% This pettem can also ke seen in cases invalving burglary, the offence that produced more
cgoital convictionsin Es®x than any other apart from robbery. Here the overdl figures were

25 percent in Wales and 50 percent in Es®Xx.
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these types d offenders. While only 20 per cent of Es®x offenders were fully aqquitted, in
Wales the figure was nearly 40 per cent. Asaresult of these different deasions, oerdl less
than afifth of Cornish dfenders and orly a quarter of Welsh ores sufered afull capital
conviction for these off ences, compared to 38and 41 percent in Londonand Esgx (Table
2b).

‘The independence of juries shold na be overestimated,” Gatrell has argued, bt in
area such as Wales and Cornwall historiansmay well have underestimated it.%6 Grand and
petty juries onthe periphery deliberately ensured that a very much amaller propation o
indictments for capital property crimes resuted in ahanging. ‘ The jury’ Edward Thanpson
pointed ou, ‘attendsin judgement, na only onthe accused, bu also uponthe jugiceand
humanity of the Law.’®’ Thejurors o the periphery cleaty foundthe Law wanting in bah
respeds. Mareover, snce proeaitors weredrawn from much the same socia groupsas
jurors, Hstorians have suggested that they would have resembled jurors in their outlook 88 If
this was the case proseautors onthe periphery would amog cettainly have been more
reluctant to prosecute, and more reluctant to use capital charges, which may help to explain
why indictment rates for capital property crimes weremuch lower ®° It is therefore likely that

the pattem of differential erosgonin conviction rates for capital property offences, which we

% Gatrell, The Hangng Treg 523

7 E. P. Thampson,Writing by Candelight (London, 1980, 108.

%8 Hay, ‘War, Death’, 154.

% Proseautors may aso ave been more willi ng to creae an aaquittal by inadequately

presenting the evidence at the asszes.
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can definitely trace across jury decision-making, may well have begun much eatier in the
proseaution process’°

This pattem was alsomirrored after the trial in the geography of pardoning. Between
1760and 1775the proportion d capitally convicted property offenders that wereactually
hanged was much higher at the centre than onthe periphery.’! The figure was lowest in
Londonwhereonly 52 per cent received a pardon. This may be partly due to the different
ways that the pardonng processworked in the metropdis. In the provinces the key deasions
wereusually made by the asszesjudge, bu in Londonthe Recaorder reported to a committee
which included key members d the govemment and the King himself.”? The attitudes and
palicy imperatives that leading pditi cd figures krought to these discussons, and the more

diffuse nature of patronage networks in the metropadlis, may well have been part of the reason

"%0ccasional remarksindicate patential links.‘Hanging is at such a discourt now’ ore
Scottish obgver remarked, ‘that the prosecutor would have got no conviction uriess e had
restricted’” — Crowther, * Crime, Proseaution’, 27.

1 Pardonsand exeautions have been identified usng the following souces: TNA, Sheiiffs
Cravings, T 64262, T ©/148-166 Sheiliffs Asdze Caendars, E 389242-248;Calendar o
the Home Office Papers of the Reign d George Il 1, 1766—1769ed. Joseph Reddington
(London, 189); NLW, Grea Sessons 4(courty Gaol Files), included within the Crime and
Punishment in Waleswebste. Thanksagain to Simon Devereaux for providing uswith his
database of Londoncapital convictions.

2], M. Bedtie, Padlicing and Puishment in London 1660-175@0xford, 2003, 346—7,and
ontherole of the Recorder, 450—-2 Simon Devereaux, ‘Ped, Pardonand Punishment: The

Reoorder’s Report Revisited’ in Devereaux and Griffiths (eds), Penal Practice, 258—-84
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why pardonswere more difficult to oltain.”® However, this cannat explain the systematic
varnationsin pardoning rates ouside London,where courties rearer to the cgpital also had
much lower pardoning rates than those onthe periphery. In the Home Circuit courties o
Essx, Surrey and Hertfordshre, for example, the average was 70per cent. By contrast in
thirteen courties —all of which were onthe periphery — over 85 per cent werepardoned.
Denbighshre, Northumberand, Mortgomeryshre, Cornwall and Mormouthshre had rates
of 85to 97 percent, whilein Glamorganshre, Anglesey, Mernonethshre, Breconsthre,
Caemnarvonshre, Pembrokeshre, Cumberand and Westmorland it was 100 r cent. These
figures on owrall pardoning rates real to be treaed with care. Not all forms d property
crime produced the same reprieve rates. In Es®x two-fifths d robbery convicts and athird of
burglars were hanged while only aroundatenth of sheg deders and hase thieves, and
virtually nore of those accused o privately steding from shops ofrom people’s pakets
went to the gall ows.”* This meant that the types o capital convicts prevalent in a particular
region had a big impad on owerdl hanging rates. However, thereis clearevidence of mgor
differencesin hanging rates for the same offence between dfferent types of areaand
particulary between the centre and the periphery.

To isdate tho differences Table 3 compares pardoning rates between 160 and 1775
for each maor category of cgpital offencein four different types of aress — Midd esex; five

courties aroundLondonwith low overdl pardoning rates; five souhem rural courties nd

3 For a detail ed analysis of the Prime Minister’s and the Home Seaetary’ s intervention
leading to a hanging, albeit a provincial one — Drew Gray and Peter King, ‘ The Killi ng of
Congable Linnell: The Impad of Xenophoha and Hite Connedions on Eghteenth-Century
Judtice’, Family and Comnunity History, xvi (2013.

4 The petiod covered was 1755-1815seeKing, Crime, Jugtice, 274
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adjacent to London and fourteen high pardoning rate courties onthe periphery. The pattem
isclear In amog every individual type of offence for which there are suficient numbersto
make meaningful comparisons, jardonng rates are much higher onthe periphery than at the
centre. Only abou half of those accused of roblbery or burglary in Londonavoided the
galows. On the periphery nearly two-thirds d robbers and sven ou of every eight burglars
werepardonred. Stealing from a spedfied place (amos always a dwelli ng house) led to
pardonsin three-fifths d Londoncases bu aways ended in a pardon onthe periphery.
Forgery followed roughly the same pattem, as dd bah hase steding and housbreing.
Acrossall four types d areasin Table 3 pardonng rates tended to foll ow the pattem ore
would exped from theripple effed observed eallier. Pardoning rates for burglary for
example were46 per cent in London, 64aroundLondon, 78n therura counties and 88 er
cent onthe penphery. These resuts suggest that differencesin overdl pardoning rates were
not creded primarily by the different mixes o capital crimesin dfferent regions bu by real
differencesin pardoning polices between the centre and the periphery. Since the process d
granting a pardon often implied, as CesareBeccaria painted ou, a‘tadt mark of disapprova’
towardsthe capital codeitsealf, these diff erential pardoning rates may well be evidence of a

much more widespread dislike of the capital code on the periphery.”

[INSERT TABLE 3]

By analysing the large differencesin ‘not found rates, in petty jury verdict pattems,

in pardoning rates andin more general property crime proseaution rates between Londonand

major parts d the periphery, this quantitative approach has begun to urcover the key

> Radzinowicz, A History, i, p. 128.



32

medanisms that led to the huge differences in execution rates for property crimes £enin
Map 1.Individualy they do nd entirely explain the twenty- or thirty-fold dfferences
between Londonand the far westem periphery, but interagions hetween these diff erent
deasion-making pattems aimog cettainly creaed a particularly paent set of mutually
reinforcing mechanisms for mercy. If locd preferences onthe periphery reduced the
propation d victims willi ng to proseaute for property crimes (and the proportion usng
capital charges sich as housbreding), the much small er assze cdendars (and the ladk of
major capital charges within them) that resuted could generae very powerful arguments
againg the neal to hang the few offenders who were capitally convicted. Petitions seh as
that sent to the Home Officeby the sherniff of Cornwall pleading in mitigation ‘that the
number of offences contained in the cdendar at the late and the Spring asszes was \very
incongderable’ and ‘that the crime of housbreaking did na occur in the late cdendar except
in this sngle incidence’ werena confined to the periphery, but they had particular force
therebecause indictment rates were somuch lower.”® Jus as high indictment rates could lead
to harsher pardoning pdicies, asthey did in the 1780s, sdow indictment ratesin particular
regions onthe perphery tended to reduce the desire to adually hang property offenders. Ths
mecdhanism, combined with the ways jurors onthe periphery systematically reduced the
propation d offenders that werefully capitally convicted, ssemsto have creded a scaraty
of exeautionsfor property crime that sengti sed the puldic in a unique way. If we turn to more
guditative souces, to the fragmentary indghts contained in newspapers, govemment
correspordence and more patrticularly in the pardoning archives, it becomes clear that

communities onthe periphery (and key officials sich as the sheriffs) wereparticulany

8 TNA, HO 47/7/34.
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sendtiveto, and dten willing to dredly challenge, the use of cgpital punshment againg

routine property offenders.

\%
Although the Home Office pardonng archives d the late eighteenth and early nineteenth
centuries, and the more scaterad pardonng papers that survive for the period before the
establishment of the Home Officein 1782, oty contain arelatively small number of cases
from courties onthe westem and nath-westem periphery, they include important indicaions
of the depth of communal hodili ty to the hanging of property offenders.”” This evidence on
the cluger of attitudes mog prevalent onthe periphery is dfficult to interpret, embedded as it
often iswithin arange of isstesraised by each specific case. Itstypicdity isaso hard to
gauge, in part because underlying attitudes wereoften orly made explicit in moments o
crisis. However, the private nature of the pardoning process dd occasionally creae recrdsin
which therole of locd sentiment is explicitly revealed. The attitudes d the inhabitants o
Cornwall, for example, come over clearly in the surviving letters relating to two dffenders

awaiting exeautionin 1767.My Lord,” a Cornish MP wrote,

| beg the favour of youto intercede with His Maesty to ... pardonthe two

criminalswho< petitionsl ... inclose... | can’'t avoid intercaling for 'em [sic] as

7 Before 1782the lesscomplete pardoring records that survive arefoundmixed with ather
correspordencein the State Papers Domestic held at the TNA. On dstribution ketween
circuits d pardonrequests seSimon Devereaux, ‘ The Criminal Branch of the Home Office
1782-1830 in Greg T. Smith, AllysonN. May and Simon Devereaux (eds), Criminal

Judicein the Old World andthe New (Toronto, 199§, 297.
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the Borough of Launcestonwhich | represent, alsothat of Newport where | chuse
[sic] two members bdh interest themselves that they shoud be saved. Thisyou

may imagine must make me anxiousabout it.”

Borough eledionscould be expendve to win and the Launceston MP continued to come
under tremendouslocal pressue.”® ‘ The people of this reighbourhoodarenow more anxious
than ever,” he wrote aweek later, ‘how apt they are to fancy one has nd done ore’s utemos
if orefails d suwccessin apant they have set their heats upon.2°

By mohili sing their MP in this way the local inhabitants sicceealed in saving the
sheg geder Richard Willi ams, even though the judge had left him to hang.8! Local opinion
cleaty oppogd his keing snt to the gallows and it was locd opinion that wonthe day in this
case (though na in the case of the man capitally convicted for wreding at the same

asgzes).8? Apart from one hanging in 1742 which occurred immediately after the passng of

8 TNA, SP37/6/37-9.SeedsoCalendar d Home Office Papers, 1766—189, 1848, 251.
® For the expense of eledionsthat year see Pulic Advertiser, 11Aug. 1767. Newport
borough in Cornwall elected two members.

80 TNA, SP37/6/37-9

81 Calendar d Home Office Papers 1766—1769 256. The assze records (TNA, ASS| 23/7)
for the sunmerasszes d 1767indicae that two offenders were left to hang. However, the
following assze recordsindicate that Willi ams was later transported.

82 Gazettea and New Daily Advertiser, 4 Sept. 1767. Therewerelimitsto the impad of locd
opinion and Willi am Pearce who had golen from a shpwredk, was gill hanged despte the
fact he was ower 70. ‘ The courtry people’ being ‘too numerousto be repelled’ had pill aged

the stranded vessel and, ‘ as thereweremany common people in court,” the judge ‘took the
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the 1741Act that made sheep theft a capital offence no dher Cornish skeeg deder had been
hanged uncerthat aa by 1767,and norewould be, urtil the cradkdown of the later 178023
Although sheep farming was an important part of the locd econamy many influential Cornish
inhabitants cleaty disagreed with the use of capital purishment againg this crime 8 When a
Cornish sleg dederwas again left to hang by the assze judgein 1786, the genera wishes
of his reighbaurhoodto prevent his exeaution’ werevehemently expressed.® In normal times
(though na inthecrisis d the 17809 locd oppasition effedively turned the 1741Act into a
ded letter, asit did in Cumberand, andin mog of the shega-rearing courties d Wales,

wherethere wereno hangings o sheep thievesin the Act’sfirst forty years 8 In relation to

oppatunity of inveighing againg so svage acrime, and d declaring publicly that no
importunities whatever’ would induce him to reprieve. TNA, SP37/6/41 and 376/45for the
government’s backing of the hanging. See alsoJ. Rule, ‘Wreding and Coastal Pluncer’, in
Hay et al. (eds), Albion's Faal Treg 168, 187 Pearce maintained he was innacent even on
the gallows —Pubic Advertiser, 220ct. 1767

83 Radzinowicz, A History, i, pp. 675-8TNA, ASS 23/6-7; Parl. Papers, ‘ Criminal Laws,
viii (585), (1819, 176-7

84 On average nearly one sheep thief ayea was convicted in Cornwall 1760-85TNA, ASS
23/6—7 (chedked againg natifications d pardonsin TNA, SP44/87-92and E 389243-5.

85 TNA, HO 47/4/29.

86 |n March 1786Judge Eyre — freshfrom his pdicy of exeauting everyone onthe Home
Circuit in the previousyear — came down onthe Westem Circuit and lroke the pattem at the
Cornwall asszes: seven slegp dedersweretried. Heleft two to hang. SeeParl. Payers,
‘Criminal Laws', viii (585), (1819; TNA, ASSI 23/8, HO 47/4/29. The pattem was krokenin

1786in Cumberdand: see TNA, E 389247, T 90165 NLW, Crime and Runishment in Wales
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the Bloody Code more generdly, ouside the tiny minority of cases where the govemment
was cetermined to make an example, and excluding brief perodsof high tendon sich asthe
1780s,ocd opnionin area like Wales and Cornwall seemsto have played a congderable
rolein shaping everyday padlicies towardsthe execution d property offenders. Thsinfluence
amog cettainly grewin the eaty nineteenth century encouraged by the more general growth
of oppodtiontowardsthe cepita code.

Similar evidence abou potent locd oppodtion to exeautionsfor burglary can be seen
in 1813when Willi am Morgan was left to hang at Cardiff againg the explicit
recommendation d the jury. The ‘pulic mind was described as having ‘very hodile
fedings abou ‘aman wuffering death’ for this dfence, and * strengthened by the deaded
voice of his ovn neighbourhoodfor saving hislife,’” alarge-scale petition by Cardiff's
inhabitants was eventually succesdul. Even though the judges ‘thought it necessary ... to
make an example’, the Glamorgan jurors and petiti oners won the day, their key courter-
arguments being that the condemned man himself wasa‘victim’ of this pdicy, andthat ‘the
exeaution d the sentencewould undouledly operate unfavourably in this courtry by
preventing prosecutionsin future ... and the frequency of such offencesis cettainly likely to
beincreased ... by resating to swch extremes as will deter humane suferers from arraigning

future offenders.’®” In Caernarvonin 1822t was reported that ‘in acourty such asthis, nd

searding the database for the offence category of sheg-steding, for the years 1730-1800.
The inhabitants d these area were nat averse to finding shegp dealers guilty, the judges
sametimes thowght that Welshjurors weretoo willing, but they did na usually want them
hanged: seeTNA, HO 47/6/4 and HO 47/16/28.

87 TNA, HO 47/52/27. Trere are echoes here of the more general arguments put forward a

few years later during the reform debate.
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usedto crime ... thefedings d the people revolt at the idea’ of a highway robber being
condemned to hang, snce therehad been ‘no executionin Caemnarvonfor the past twenty
yeas.®® In the same courty in the foll owing year a reprieve was oliained, againg the judge’s
wishes, for aman left for exeaution for steding from arelative’s hotse after petitionswere
recaved from al levels d the saciety including many ‘courtry people at alossfor want of
educaion. ‘Public humanity does nd pemit that judgement to be exeauted’ it was argued,
whileit was also dressd that in paces sich asthis, wherean exeaution for property crime
very seldom occurred, ‘ everyone conneded with the country’ was desperately keen for the
courty to be ‘spared an exeaution'.®® In 1803Camarthen’ s inhabitants were equally criti cal
when the judge left a harse thief to hang, arguing that they did ‘naot think the conwvict ...
judicioudy seleded as an objed of puldic example’.?° Petitions smnetimes argued that an
exeautionwould blot ‘the courty’s reputation’ and onthe pernphery, where very few property
offenders ever readched the gallows and mercy was therule, it is clearthat hangings dten
creded a sense amongst the locd community, bah that their courty’ s reputation was onthe
line, and that the convict concemed wasin area sensethe victim, thus puting the judges
increasingly onthe defensive %

Thereis alsocongderable evidence that county sheriffs, who were responsble for
adually organising hangings and thereore expenenced them much more diredly, were
espedally prone to oppog the capital purishment system in areas onthe periphery. In every

county these officials were occasionally adivein colleding sgnatures for pardon, bu in bah

88 Gatrell, The Hangng Treg 422 TNA, HO 47/63/9.
89 TNA, HO 47/64/14; Gatrell, The Hangng Treg 422-3.
O TNA, HO 47/36/4.

91 Gatrell, The Hangng Tree,58.
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Cornwall and Wales county sheriffs sem to have been particulary averse to exeauting
property offenders.®? ‘| canna endure the thought of having a human being exeauted duing
thetimel amin ofice’, the shenff of Cagnarvonwrote in relationto an offender left to hang
for robbery.%® Some steiiffs went further and ill egall y delayed exeautions.In 1784 for
example, aCornish unersherff was threatened with proseaution for neglecting to exeaute a
Truro hougbreder, leaving bath the judge and Lord Falmouth quetly recommending to the
Home Office that a condtional pardonwould nav be the best sdution, even though ‘the man
richly deserved hanging.’%*

Six yeas later the Home Officetook an even dmmer view of the sheriff of
Camarthen’s deasionto obdgruct the exeaution d a horse thief spedafically left to hang by
the judge °° Acting with the badking of the ‘first nobili ty, gentry and freeholders o
Camarthen,” and having ‘a conviction ... that heis by nomeansafit obed for example,’
the sheriff chose to ignore the expiration d theinitia respte, when the convict shoud
automaticaly have been hanged.®® Awarethat a change of ministry wasimminent, he took

mattersinto his avn hands.‘l have onmy own authority’ he admitted, ‘respited hm’ — his

92TNA, HO 47/7/31,HO 47/5320,HO 47/64/14.

93 TNA, HO 47/63/9; Gatrell, The Hangng Treg 422.

% TNA, HO 47/2/10.1n 1798 orceagain a Cornishexeaution was delayed by the sheriff — a
delay which the Home Office described as ‘an unwarrantable act’ that could lead to
disciplinary measures. TNA, HO 47/22/34

% The following accourt is besed on TNA, HO 47/36/4.

% The sheriff alsowrote that he was determined that ‘ nothing within my line of duty either as
chief exeautive of the county or asaman o humanity’ would be ‘left un-attempted” — TNA,

HO 47/36/4.
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excusmanly being ‘alegal douli ... asto the power of a sheriff in exeauting a criminal
afterthe day first appanted for his exeaution hes elapsed.” The Home Office clearly regarded
him as ‘guilty of a high misdemeanou,” andin ‘grea contempt of jugice’, and when the new
Home Secrdary alsorefused to pardonthe convict he was eventually forced to hang the
offender abou a month after he shoud legally have dore so.

Radnashire’s dficias went a step further in 184, conniving in the escgpe of an
offender in gaol awaiting exeaution. Sarah Chander had been convicted of forging bank
notes and despite petitionsfrom the courty’s sheriff and magistrates, as well as from many
ordinary citizens, judge Hardinge was adamant that she must be exeauted. Her case excited
grea sympathy, howvever. She had a baby till suckling, seven children urderten, and a cruel
huskand who refused to suppat them. Judge Hardinge, angered by ‘the obginate and frantic
zed of the country for thiswicked credure’slife,” and the connvance of the magistrates with
the ‘ sagacity of the mob, stoodfirm, bu this clash ketween the mood d the courtry and an
obginate judge was resdved when Sarah broke out of gaol and dsappeared. The judge was
clearwhowas responsble. ‘When she escaped the cdl was nd locked,” he pointed ou,
becaise the sheriff had failed to provide locks and bdlts. The ‘magistracy itself’ he
concluded, was guilty of ‘culpable negligenceif not connivance’ She was underthe ‘wing
and sheld o the courtry’ and her escape, he claimed, was noacddent.®” The Home Office
was nd aways paveressin sich stuations, b the difficulti es they experienced in
extrading suficient information and their desire to keg swch matters ou of the puldic eye

often forced them to compromise. Locd €litesin every part of the courtry involved

%7 For anather Welsh dfender awaiti ng exeaution for sheep theft who escaped from gaol in
1801 dein part to the neglect of the gaoler and lack of proper locks see D. Davies, Law and

Discord in Breanshre 1750-1880(Aberystwyth, no cite), 58-9
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themselves deegoly in the pardonng process, b at this sage of research it appeass that it was
only onthe periphery that locd officials were fairly regulary prepared to actually delay or
diredly connive againg the exeaution o property offenders 28

On the periphery thisespedally strong reluctanceto hang property offenders extended
right acrossthe sacial scale. The petty jurors, whose dedsions pevented a huge propation o
capital property offenders from being sentenced to hang, were drawn from the midding sat
and dten from the ranks of minor freeholders and farmers 2° They rardy recorded the reasons
behind their dedsions,but occasionally newspaper reports give same clues 1°° One
Caemnarvonjuror told a corresponent suprised by an aqquittal that ‘neither my fell ow
jurymen nor myself had the least dould of the prisoner’s guilt: but we were unwilli ng to bring

inaverdict of guilty because we were awarethe prisorer would have been punished with

%8 Further research is needed bu afairly extensive seard of pardoning cases nd arising from
the periphery has failed to find Smilar cases in which steriffs deliberaely sub\erted the
system.

% Welshjurorsin particular were drawn from alower sccia classthan English ores: see
Mark Elli s Jones, “A n InvidiousAttempt to Accderae the Extinction d our Language”™: The
Abdlition d the Court of Grea Sessonsand the Welsh Language’ WelshHistorical Review,
Xix (1998, 250.0n the occupation and wedth badkgroundof Englishjurors sePeter King,
“Illiterae Plebeians, Easily Misled”: Jury Compostion, Experienceand Behaviour in Es&x
17351815, and Douglas Hay, ‘ The ClassComposition d the Palladium of Liberty: Trid
Jurorsin the Eighteenth Century’ boathiin J. S. Cockburn and T. Green (eds.), Twelve Good
Men andTrue: The Crimina Trial Jury in Endand 1200—-180@Princeton, 1988.

100 Jurors werenat supposd to talk abou their deli beraionsin pubic.
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deah, a penalty we conceived to be too svere for the offence’.X%! The merciful Welshjury
was sanething of a sereotype. Arguing that ‘the Pembrokeshire persordlity’ had ‘a deep
aversionto hanging,” AudreyPhilpin qudes the foreman o alocd jury who when asked for
the verdict annownced: ‘ not guilty, my Lord, but he mugt nat doit again.’%?

Sincethe labouing poa rardy played any part in judicial dedsion-making, their
attitudes areeven more difficult to gauge but same sense of their antipathy towardsthe
hanging of property off enders can be inferred from their unwilli ngnessto take onthe duty of
hangman. Althowgh it was rardy easy to find a hangman in any region, there is evidence that
onthe periphery this dten proved practicdly impossble. In 1769Flintshire’s stenff in
petitioning the Treasury conceming the cogs d exeauting alocd burglarwrote of his‘grea
difficulty and expense ... in journeysto Liverpod and Shrewsbuy to hire an exeautioner; the
convict being a native of Wales it was impossble to procure any of that country to undertake

the exeaution.™ 3 Simil ar problems werereported by the sheriffs o Cumberland and

101 Mary Aris, Julia Latham and Jo Pott (eds), Crime and Pumshment — aWelsh
Perspedive: Nineteenth-Century Crime and Prdest (Gwynedd, 1987, 16-18.

102 Audrey Phil pin, * Crime and Protest 1815-1974 in David W. Howell (ed),
Pembrokeshire County History, Vdume 4: Modern Pembrokeshire 18151974
(Haverfordwest, 1993, 305—-35.For aWelsh 178 letter recording that the writer ‘does nd
think people shoud be hanged for sheep gealing’ NLW, ARCH/MSSRef. 1130,|etter from
Walter Churchey; seeaso TNA, SP44/87/237.

103 The Cambrian, 21 Ap. 1821recdli ng events 50years earierin which a Shropstire man
hired to dothe hanging absconded onthe way to Flint and a fellow convict was eventually
persuaded to dothe task onrecept of twelve guineas. Half a century laterthiswas gill the

case when a personfrom England aded as exeautioner, ‘it being impossble to find anyone in
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Westmorland. On two sparae occasionsthe Cumberand sheriff was unable to recuit
anyoneto hang an offender and hed to pay for sameone to travel up from London,whilst in
the 1790sthe sheriff of Westmorland twice paid to bring an exeautioner in from Scotland 194
Locals might asorefuse to suppy woodto make the gallows andin bah Meronethshre and
Anglesey locd camenters refused to ered a gal ows, sothat men had to be brought in from
England 1% The direct impad of the labouring poa on capital purishment rituals could also
be sgnificant. Riots accasionally occurred in response to capital convictionsfor property
crime that were percaved aslikely to resut in a hanging, andin Cornwall in the mid-
eighteenth century the Chief Jusicewas forced to abandon hs dansto gibbet an dffender,
after being informed that ‘ his friendswould cut him down’ which would give the mob an
oppatunity for a‘new triumph.%6

A broad spectrum of sacial groups orthe periphery therefore seem to have adhered to
avery different set of cultural norms and imperaivesin relation to the hanging of property

offenders. All levels o society were involved from the ‘mob’ to the magistrates. If the

Walesto exeaute the office’ However, the convict herehad committed murder — The
Cambrian, 28 Aug. 183).

1041n 1809-13TNA, E 389/252—3and T 90169.0ne of these hangings cos the sheriff £31
— ayear’swagesfor alabouer. TNA, T 90167.

105 parry, Laurched, 38 (acasein the 18703 and Margare Hughes, Crime and Purishment in
Beaumaris (Llanrwst, 2006), 71-3.However, sane of this evidence comes from ouside the
period focussed onhere andinvolves the hanging of nonproperty offenders.

106 Hay, ‘ Property, Authority’, 50.For a narthem example relating to two highway robbersin
1790 geDavid Bentley, Capital Punishment in Northern Engand 1750-190QSheffield,

2008, 20.
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Bloody Code was dten a deal letter onthe periphery it was grimarily because the citizens d
those areas chos to make it so. They remade jugicefrom the marginsin a unique and
relatively merdful way.%” During the early nineteenth-century debates about the capital code
those who advocated their repeal made virtually no reference to the pattems o exeaution
avoidance we have traced onthe periphery, bu some of their generd obsrvationsremain
very appropriate as a description o what was happening there 1%8* If the community is
dissatisfied with the law’, Basil Montagu wrote, ‘the law’s grength is relaxed; the injured
parties and pubic withhold their assstance the ministers d judice endeavour by different

expedients to defed its operaion.™%°

VI
The much higher degree of communal dissatisfaction with the Bloody Code which lay behind
its siccesdul eroson onthe periphery is easier to establi shthan to explain. Before briefly
speaulating abou the broader sccidl, religiousand econamic differences that may have

played arole, two more easily-identifiable factors — the unique nature of the administration

107 For the ways justice was remade more generdly at the locd level seethe introductory
chapter on * Shaping and Remaking Jugice from the Margins in Peter King, Crime andLaw
in Endand 1750-1840Remaking Jugtice from the Margins (Cambridge, 2006), 1-72.

108 Although witnesses before the 1819Seled Committeeonthe Criminal Laws wereamogt
all metropditan in arientation ore did report after arecent tour of the ‘westem and souhern
courties' that everyone he met thought hanging ‘ought to beinflicted orly in cases d
murder’: see Parl. Pagers, ‘Crimina Laws', viii (585), (1819, 102

109 Basil Montagu, ‘ Some Inquiries Respeding the Punishment of Deah for Crimes without

Violence’ Pamphleteer, xii (1818, 295



of judicein Wales, and theimpaa of linguistic differences —require discusson. Two
aspeds d the administration d the WelshGrea Sessons pobably made it easier for the
locd popuationto influencethe judges. First, the Welshjudges themsel ves weremuch lesser
figures than their equivalentsin Ergland. Englishjudges werefull -time and when na on
circuit they sat in the prestigiousWestminger courts. Welshjudges were part-timers. They
had an ‘amphibious pofessonal existence ... being judges for Sx weeks and pgradising or
retired barristers’ for the rest of the year'° They were appdnted by ministerial patronage
rather than by the Lord Chancdlor and had often obtained their pogs becaise they were MPs
or had pariamentary influence 1*! Judge Hardinge, for example, was MP for the rotten
borough of Old Sarum.**? Most of the Welshjudges therebre laded bah the natural
authority, and cia distancefrom those approaching them for pardons,that the English

judges enjoyed.!*® Secondy, urlike the Englishjudges who frequently changed circuits, the

10parl. Papers, ‘ Report into the Pradice and Proceedings o the Courts d Common Law’,
ix (46), (1829, 454.

11 parl. Papers, ‘ Pradice and Procealings o the Courts o Common Law’, ix (46), (1829,
453; Parl. Papers, ‘Report of the Seled Committeeonthe Administration d Jugicein
Wales', v (461), (1817, 113-14.

112 The History of Parliament Online (hereafter History of Parliament Onling),

http://www. historyofpariamentonli ne.org (accessed 7 Nov. 2013, ‘ George Hardinge, 1743—

1816.
13 Willi am Retlaw Willi ams, The History of the Great Sessonsin Wales 1542—-1830
(Brechnack, 1899), 23-4; Glynn Parry, A Guide to the Records d Great Sessonsin Wales

(Aberystwyth, 1995, p.xxv; Parl. Papers, ‘ Pradiceand Procealings d the Courts d


http://www.historyofparliamentonline.org
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Welshjudges were appadnted to ore circuit ony and therefore went bad to the same few
courties eat yea. Some served their circuit for many decades: judge Moysey for ingance
had aready served forty years by 181711* Their appointments werefor life and they therefore
developed long-term relationshpswith key locd figures, from sane of whom they might
recave condderable patronage 1*° As aresut, to qude the 1817 @idiamentary report onthe
administration d judicein Wales, ‘ by coming often amongst them’ the judges were able to
beame ‘ more perfectly conversant with the manners and fedings o the Welsh.'® Amongst
thelocd knowledge they would have accumulated would have been an acute sense of the
aversionthe Welsh red for the hanging of property offenders, which may in part explain the
very high pardoning rates foundin Wales.

The paential impad of linguistic differences was also farticulary grea in Wales,
though it may well have played an equally important role el sewhereonthe perphery. In
Wales the mgjority of the popuation wereWelsh-speaking but the procealings d the Great
Sessonswereprimaiily held in Erglish,alanguage which many of those attending court as

proseautors, witnesses and jurors dd na speek or fully understand 1’ Sincefew of the judges

CommonLaw’, ix (46), (1829, 454.Before 1773the Welshjudges could alsoappant
deputies — eParl. Papers, ‘A dministration o Jugicein Wales', v (461), (1817, 9.

14 pad. Papers, ‘Administration o Jugicein Wales , v (461), (1817), 14, 68 ‘ Pradiceand
Procealings d the Courts & Common Law’, ix (46), (1829, 419

15 parl. Pagers, ‘A dministration d Jugicein Wales', v (461), (1817), 14,for aWelshjudge
hading ancther lucrative locd office under Lord Chomondey.

118 parl. Pagers, ‘A dministration d Jugicein Wales, v (461), (1817), 42.

117 Aslate asthe 1891census 54 r cent spdke Welsh P. O’ Leary, ‘ Acoommodation and

Resistance A Comparison of Cultural Identitiesin Ireland and Wales 1880-1914 in
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appanted to the Great SessonswereWelsh-spegking, and snce even those amongst the
Welsh-spegking withesses who could also sk English dten refused to do so,the court was
plagued by language problems 118 As Jenkins tes pointed ou, ‘many monoglot Welshmen
who srved onjuries were unable to make much sense of the proceedings ... and were
therefre prone to favour and proted their neighbours, and this link between the relative
leniency of Welshjurors and the fact that the hearings werenat conducted in their native
language was alsomade by sane Grea Sessonsjudges '® However, the systematic refusal
of Welshjurorsto fully capitally convict those accused of serious poperty offences sich as
robkery and lurglary was nd jugt afunction d their inabili ty to uncderstand the evidence. The
language isste, Minkes has argued, would also have emphasised a more important paint —
the generally alien nature of the legal system itself.?°

The same would have almog cettainly have been true in the north-west Highlands d

Scotland where Gadi c-speakers remained very widespread, andto alesser extent in

Conndly (ed.), Kingdans United?, 124.Witnesses giving evidence in Welshwereexamined
by means d an interpreter: Willi am Rus=ll Oldnall, The Practice of the Court of Great
Sesgons onthe Carmarthen Circuit (London, 184), 24, Parl. Papers, ‘A dministration o
Judicein Wales, v (461), (1817, 6.

118 Howard, ‘ Investigating’, 414 Williams, ‘ The History of the Grea Sessons, 19, suggsts
that lessthan 15 per cent wereborn in Wales and not all of these would have been native
speders; Jones, “A n InvidiousAttempt™ , 232;Parl. Pagers, ‘ Pradice and Procealings d
the Courts & CommonLaw’, ix (46), (1829, 443

119%Geradnt H. Jenkins, The Founddions d Modern Wales (Oxford, 1987, 334; Pamy, A
Guide, p. xxxi; Jones, Crime in Nineteenth-century Wales 221-2

120 Minkes, ‘Wales , 675
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Cornwall, even though Cornishrspeaking was dying out by the end of the elghteenth
century.*?! The extremely close geographical correlation ketween the peripheral areas with
very low eighteenth-century exeaution rates and the parts d Britain that still maintained
separae Celtic language traditionsis griking.'?2 They wereoften coterminous.Devon, with
no sueh tradition, dd na have low rates. Cornwall did. Moreover two of the threecourtiesin
Wales with lessradicdly-low exeaution rates were among the few areas whereWelsh
speeking was alsoless pevalent.1? Unfortunately very limited evidence has survived for
eighteenth-century Ireland — the other major Celtic region that could be used for
comparison.However, S. J. Conrolly’ swork onthe low numbers exeauted in Ireland before
the 1790sand onthe incredibly high acquittal rates foundin areas like Cork, sugests
significant pardl els. Here too exeaution rates were up to twenty times lowerin Cork thanin
Dublin, and courties sich as Fermanagh proudy claimed to have no exeautionsfor more

than two decales, leading Conndly to conclude that ‘the frequent use of the gall ows was

121 phili p Payton, The Making d Modern Cornwall (Redruth, 1993, 92 S. Dodd,‘ Language
and Culture in the Far South-West’, in Michad Ashley Havinden et al. (eds.), Centre et
Peripherir: Centre andPeriphery (Exeter, 1997), 228.

122 JohnLangton, ‘ Languages and Dialects’, in John Langton and Robert John Maris, Atlas
of Indugrialising Britain 1780-1914London, D86), 203 S. Hlli s, ‘Languages 1500-180Q
in Bary W. Cunliffe et al. (eds), The Pengun Atlas d British andirishHistory (London,
2007, 152-3.

123 Radnarshire and Carmarthenstire — seemap of the principal language zonesin Wales

1750for importance of English sgaking in these courties (Jenkins, The Foundaions 398.
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very much afeature of English saiety ratherthan of any of the threeCeltic Dominions.*24 It
would be easy, given these pardl el geographies,to amply as<ert that the Celtic landswere by
nature averse to capital punishment in cases nd invalving violence bu thisisfar too
smplistic. Whileit istrue that in sich areas, and particulary in Wales, legal traditionstended
to emphasise restorative rather than puritive judicein property crime cases, many other
forces were at work .12

In England and Wales, the core areastudied here, severd broader sacial and
eoonanmic factors also correlate well with very low exeaution rates. The areas with extremely
low rates were predominantly upland pastoral regions. Tle high hanging rate areas d the
South and East of England weredominated by lowland arable agriculture or mixed
farming.?® Whil e the smple juxtapostion o two commonly used sts  conjunctions —
upland/pastoral/disarderly and lowland/arable/deferential — is clearly far too smplistic,
these configurationsmay well have influenced approades to capital purishment. The precise
vedors through which this accurred are difficult to urravel and canna be investigated here,
but different levels d sacial inequality may well have been orelink. As Leigh Shaw Taylor’'s
recant work has shavn, mapping the ratio of male farm workers to fammers (arough proxy for
levels d rura sacia inequality) produces a na dissimil ar pattem to the exeaution rates found

in Map 1,theratios leing lowest in westem and northem England and hghest in the South-

1243, J. Conndly, ‘Unnatural Deah in Four Nations Contrasts and Comparisons, in
Conndly (ed.), Kingdans United?, 210-11 S. J. Conndly, ‘Albion's Fatal Twigs: Jugice
and Law in the Eighteenth Century’, in Rosalind Mitchisonand Peter Roebuck (eds),
Econamy and $ciety in Scotland andireland 1500-1939Edinburgh, 1988), 117-39.

125 Howard, ‘ Investigating’, 414.

126 M. Overton, ‘ Agriculture’, in Langton and Marris, Atlas, 35.
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East.'?” Moreover, as Sharon Howard has pdnted ou, ratios d labourers to farmersin most
of Waleswerealso very much lower than in arable England, where communiti es weremore
likely to be divided between amall groups & well-off farmers and many landlesslabourers for
whom, as Crabbe swccinctly put it ‘the wedth around them makes them douly poar.’ 28
Commentators frequently remarked onthe relative absence of inequality on the periphery. As
awitness lefore the 1826 * Committeeon Crimina Commitments painted out, ‘in
Cumberand bdh the farmers and the agricultural labourers are content with mean and santy
food. Thefamers standards d living excited ‘no envy or discontent’ amongst the labourers
‘becausein pdnt of fact it is very littl e better or more luxurious.® A few years later a
commentator on pdicingin the rural districts d the narthem courties gressed the high levels

of ‘mutua dependence and attachment’ in swch areas and panted ou that,

in the thinly popuated and mourtainoustrads, the sal is parcdled ou amongst
petty proprietors ketween whom and their agricultural dependants thereis small

distinction ... Each vill age forms allittl e community approaciing more nearly to a

127" |_eigh Shaw-Taylor, ‘ The Rise of Agrarian Capitalism and the Dedine of Family Farming
in Ergland’, Econamic History Revew, Ixv (2012, 50.

128 Howard, ‘ Crime, Communiti es and Authority’, 29; Leigh Shaw-Taylor’ s forthcoming
work alsoestabli shes that the Welsh pattem is smilarto that of northem and westem
England. Crabbe quae cited in Christopher Hill, Liberty agang the Law: Sane Seventeenth-
Century Controversies(Hamondsvorth, 1996, 19.

129parl. Pagers, Repart from the Seled Committee on Criminal Commitments and

Convictions, vi (534), (1826-7, 56.
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state of perfect equality than can realily be conceved by those who have formed

their opinions ...from observationsmade in the more soutthem courties 130

Did relatively low levels of sacial inequality mean that pastoral communities onthe periphery
werelesswilli ng to prosecute in the mgor courts? The survival and growth of many informal
sanctioning systemsin Walesin this period cettainly suggests thisis a posshili ty. Moreover,
if Douglas Hay is correct in suggesting that ‘the violence of the law, measured by
proseautionsand punshments, was largely determined by the nead to contain the effeds,
dired andindirect, of subgantial sacia inequality’ then bah propengtiesto proseaute and
willi ngnessto hang may well have been lowerin area like Wales, Cumberland and Cornwall
than they were in the South and East, because levels o inequality werealsomuch smaller 3t
Detail ed reseach onindvidual courtiesand areas is reeded before we can unravel
the deeper forces that lay behind the very low execution rates for property crime found onthe
eighteenth-century periphery. However, beneah the higher pardoning rates and the many
levels d mitigating jury verdicts (and merciful victims dedsiong that were the immediate
causes,agroup d inter-related but lesseasily quantified factors cleaty shaped the mentaliti es

that undermined the power of the Bloody Code throughout the periphery.

VI

130:*0On aRural Congabulary Force by ore of the People’, TNA, HO 73/4.

131 Douglas Hay, ‘ Time, Inequality and Law’s Violence’, in Augtin Sara and Thomas R.
Keans(eds), Law's Molence (Ann Arbor, 1992, 151.0n the fact that ‘differences between
sacia groupswere never as clearly marked' in Cornwall as elsewhereseePayton, The

Making, 88.
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This rew researd raises severd broader isswes which can only be briefly discussd here For
example, if the geography of hangings was so ueven andif property offenders were virtually
never exeauted in many areas onthe periphery, this raises interesting questionsabou the role
criminal jugice historians have given to the Bloody Code in maintaining the hegemony of the
eighteenth-century elite — arole that is alsoadvanced as ore of the main reasonswhy they
wanted to leave the code unrepeded.32 After describing the capital statutes as ‘the legal
ingruments which enforced the division d property by terror,” Douglas Hay later paints ou
that ‘theideaof judicewas always dangerous ...it was easy to clam equal jugicefor
murderess of al classes, wherea universal moral sanctionwas likely to befound ... Tketrick
was to extend the communal sanctionto acriminal law that was nne-tenths concemed with
uphdding aradicd division d property.’**3 In relation to cepital purishment at least, it is
difficult nat to conclude, in thelight of the evidence produced here, that for much of the
eighteenth century the elite dmog completely faled to pul off thistrick in mos of Wales,
Scotland and the western periphery of England.

In this context, moreover, Gatrell’s gatement that ‘the sanction d the gallows and the
rhetoric of the deah sentencewerecentral to al relations d authority in Georgian England
also £ens poblematic.*3* It might be argued, of course, that the rhetoric alone was largely
suficient andthat very few adua hangings were necessary in arder to acdhieve this effed, bu
the complete absence of hangings for property crime acrosslong periodsin many courtiesin
westem Wales, Highland Scotland and the far West and North-West of England, which were

by nomeansespecialy orderly places, suggests that in ggnificant parts o Britain the penal

132 Hay, ‘ Property, Authority’, 55—63
1331pid., 21, 35.

134 Gatrell, The Hangng Treg 32
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system functioned equally effectively in its key everyday function —the protedion d
property — withou the use of the death penalty. Thisis nd to say that capital punshment
was nd vitally important to the governing elite when they faced extreme thredsto the sccia
and pditi cd order, swch as the Gordonriots, the extendve foodriots d 1800-1, othe
Jaoohite rebellions. Maeover, as Hay has shavn, the gall ows could also ke used drategicdly
in the midde of a period of rioting to deter further disturbances by threatening to hang those
aready amested if their fellow rioters dd na desist.*®® In swch extreme contexts the
widespread use of the gall ows and even the threa of it wereavital part of the amoury of the
elite. However, the everyday use of the Bloody Code to bdster the hegemony of the ruling
elite by schoding the peoplein ‘thelessons bJugice Mercy and Terror’ mug suely have
been condrained by the fad that in cettain parts d the periphery mercy was amost
universally the rule 13 Pethapsin areas li ke Wales and Cornwall the elite were able to
reinforce their reputations as the natural leaders of the community by usng their roles as
sheriffs, magistrates, MPs etc. to engage deeply and effectively in the vanous pocesses that
prevented property offenders from being hung. However, the potential created by their
private accessto ‘the levers d fearand mercy,” would have been very serioudy condrained if
locd opinion amog always prevented them from using the former 37 If significant parts o
eighteenth-century Britain siccesSully avoided using the terror of the gall ows againg
property offenders for long periods,the role of capital purishment in Emglish, Scottishand
Welsh saial relationsmay have been lesscentral than we have assumed. Even if we accept

that the reinforcement of hegemony invalved usng a changing combination of terror and

135 Hay, ‘ Property, Authority’, 49
136 Quote from Ibid., 62—3

137 Quote from Ibid., 51
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mercy at different times and daces, we are Hill left with the question d how, for extended
periods,the elite maintained their authority in large areas d Britain through the use of mercy
alore.

Historian’s accourts d the nature and timing of the growth of oppogtionto the
capital satutes may alsoneed congderable modification. A deeo reluctance to use the Bloody
Code was already well in paceonthe periphery before Beccarna’s Crimes and Pumshments
was published, and kefore influential utilit anan and evangelical advocates of reform swch as
Bentham and Buxton were even born.**® Therewere cleaty more strandsto the processof
opinionformationin relationto cgpital purishment than mog historians have recognised. If
the nation that the hanging of property offenders was wrong and shold be avoided first
becane daminant in precisely those areas, such as the far westem and nathem udands d
Britain, where literacy was lowest and where urbanisation and more deeply market-orientated
relationshps had yet to gather much momentum, the relatively straightforward relationshp
many have posted between the emergence of oppostionto the capital code and various
aspeds d the journey to modemity, swch as the influence of the Enli ghtenment, will neead to
be consderably modified. Gatrell’s emphasis onthe ‘sudden revolution’ represented by the
‘dramatic’ and rapid ‘retrea from hanging in the 1830$ may also reed revisiting.**° If, ashe

suggests, ‘it was nd obvousto mog people before the 1830sthat capital punishment for

138 And before Bladkstone’s brief but influential passagein his Comnentaries onwhich sse
Radzinowicz, A History, i, pp. 3, 27686, 345—80th bookswere puldished in the 1760s.
On Buxton :eRichad R. Foll ett, Evangeli calism, Penal theory andthe Pdlitics d Criminal
Law Reformin Endand 1808—-30(Basingstoke, 2001), 99—-1050On Bentham, Radzinowicz, A
History, i, pp. 355-96.

139 Gatrell, The Hangng Tree 9-1Q
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relatively trivial crimes was an inhumane way of deding with crime,” how can we explain the
strong tradition d large-scde reluctance to exeaute property offenders that had already been
in placefor neaty a century onthe periphery?'4°

Finally, the reseach presented here also dfers nrew ingghtsinto the nature and reach
of the central sate in the eighteenth century. For example, by showing that one of the mos
important wegoonsin the sate’s saia pdicy amoury was ugd much more intengvely in
England than it was in Scotland, in Wales a (mog probably) in Ireland, this gudy has added
further weight to Joanna Innes's suggestion that the tendency of eighteenth-century historians
to focus onEndishgovernance has creaed afalse impresson d the unity of the British
state 14! In eighteenth-century Scotland, ouside periods d aaute pditi cd crisis, the use of the
capital code againg propetrty offenders was minimal compared to its widespread usein
England. Thswas partly becaise Scotland, which had a different legal system, had largely
resisted importing new capital offences from England 142 However, snceWales hed the same
legal code as England, the fact that Welsh pdi cies towardsthe hanging of property offenders
werealsomuch more merciful than those foundin England suggests that differencesin
statute law were nat necessainly the key factor, athough administrative diff erences sich as
the lower status d the Welshjudges may have played arole. It has been argued that the case

for distinguishng Welshfrom English pdiciesis much weaker than that for distinguishing

1401pid., 241.

141 Innes, ‘What would’, 199.

142 Crowther, * Crime, Prosecution’, 19.0n the legislative processfor Scotland — Joanna
Innes * Legislating for ThreeKingdoms: How the Westminger Parliament Legislated for
England, Scotland and Ireland 1707-1830Q in Julian Hoppt (ed.), Parliaments, Nations and

Identitiesin Britain andlreland 1660—-185QManchester, 2003.
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Scottishfrom English, bu in relation to the Bloody Code this daes nd seem to have been the
case 1*3 Althouwgh Scotland had a different legal system to that of England and Wales, the
adual pdiciesit pursued in relationto capital purishment had much in commonwith the
latter and ery littl e with the former.

Sincean extreme reluctanceto adivate the Bloody Code also daninated criminal
judice pdicy onthe westem periphery of England, it seems, havever, that these varations
between Scotland, Ehgland and Wales may have been lessimportant than a much more
generd factor — overall distancefrom the centre. The fact that almog every areaonthe far
westem and rorthem periphery largely avoided using the Bloody Code for long perodsin the
seaond helf of the eighteenth century and the early decades d the nineteenth century suggests
that, as James C. Scott has argued, the sheerdistance of regionsfrom the centre and the
pardlel eroson d central powerin the western uplandscaused by ‘thefriction d terrdn’ set
severelimitations onthe cultural and pditi cd influence of the British sate 14* Researt on
otherareas d sacia and fiscd pdicy suggests that this pattem was nd confined to the capital
code. From the beginning of the Old Poor Law to the eaty days of the New, the Sate
experienced many problems in implementing poa law pdicy in parts o the periphery. For
example, while formal rate-financed poa relief wasin operaionin mog parts d England by

the mid-seventeenth century, much of Wales dd na levy poa rates urtil the eaty eighteenth,

143 1nnes, ‘What would’, 183.

144 Scott, The Art, p. xi. Hedter's concluson that ‘ the Celti ¢ teriitories wereonly minimally
integrated’ during the long eighteenth century, while it overstates the case, alsogains suppd
from this gudy: seeMichad Hechter, Internal Colonialism: The Celtic Fringein British

Nationd Devdopment 1536-1966London, 19%), 123.
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and sane parts werestill nat doing soin 1780'° This pattem continued through to the New
Poor Law era. The dee resistance of the Welshto the workhous principle was alsoedchoed
in the South-West — these regions tkeing the main area where out-reli ef absdutely
dominated poa law provision, and when the central Poor Law Commissoners were forced to
make pdicy exceptionsit was gimarily the same regionsthat benefited.*6 The poa law
unionsexcluded from the General Order of 1845,for example, cane amog exclugvely from
the North-West, the North-East, Wales and Cornwall — swch exceptions,as Keith Snell has
pointed out, being particulady ‘reveding of local oppostionto central pdicy.’4’ In the area
of prison bulding smilar pattemscan be found.By the 1630salmog every areaof England
had implemented the legislation requiring the bulding of courty houses d correction, bu the
central state had to wait another century before most of Wales came into line 248 Taxation

padlicies could be equally difficult to enforce onthe westem periphery. Eighteenth-century

145 Gerdnt H. Jenkins, The Founddions ¢ Modern Wales 1642—178@Oxford, 1987, 168
Paul Sladk, Poverty andPdicyin Tudor and uart Endand(London, 188), 184-5.Innes,
‘What would’, 187.0n North and West againg South and East spatial divisionsin the nature
andlevels d eighteenth-century poa reli ef see Steven King, Poverty andWelfarein Endand
1700-1850Manchester, 2000.

146 David Englander, Poverty and PoorLaw Reformin Nineteenth-Century Britain, 1834—
1914(London, 198), 29 and 44 K. D. M. Snell, Parish and Blongng: Comnunity, |dentity
andWelfare in Endand andWales 1700-195@Cambridge, 2009, 229-4.

147 snell, Parish and Blongng, 240—-1.

148 Joanna Innes, * Prisonsfor the Poor: EnglishBridewells 1555—1801Q in Francis Snyder
and Douglas Hay (eds), Labour,Law andCrime: AnHistorical Perspedive (London, 198Y,

62; Innes, ‘What would’, 185-7.
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Land Tax burdenswere lightest in the North, Wales and to alessr extent in the South-West
and heaviest in the South and East, which carried burdens $x or more times greaer than
those of Cumbria and westem Wales 14° The avoidance of cusoms and excise duty, while
widespread everywhere, was also patrticularly prevalent in areas like Cornwall wherethe
jurors smply refused to conwvict. In 1768 for example, thetria of four smugglersindicted for
the murder of a Penzance excise officerwas reported as follows: ‘the trial lasted upwvards d
eleven hous when the facts werefully and clearly proved ... ndwithganding which the jury
(contrary to the opinion of the whole court) foundthem nat guilty.” This pattem was nd
exceptional. A decale later the Cornishmagistrate Edward Giddy admitted it was uglessto
bring Revenue casesto court because ‘a Cornishjury would cettainly acquit the
smugglers.’**0

Thusit was nd only in relation to the use of capital punshment for property offenders
that attitudes onthe periphery were completely different. In ather key areas of pdicy, such as
theraising of taxes a the bulding of ingitutionslike prisonsand workhouses, the el ghteenth-
and eaty nineteenth-century state, based as it was on a multi-centred ingitutional framework

that was lessregulatory than it had been in the seventeenth century, often foundit difficult to

149 Donald E.Ginter, A Measure of Wealth: The EnglishLand Tax in Historical Andysis
(Montred, 1992, 250-1 JohnBrewer, The Snews d Power: War, Moneyandthe Endish
Sate 1688—-1783London, 1989, 201.

150 paul Muskett, * English Smuggling in the Eighteenth Century’ (Open Univ. Ph.D. thesis,
1997, 319-23 Oppostionto revenue officers was also grong nearer London bu murderous
smugglers weresametimes convicted there without recmurse to tranderring the case to the
Old Bailey — Cal Window, ‘Susex Smuggders, in Hay et al. (eds), Albion’s Faal Treg

119-66.
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fully imposeits pdicies onthe periphery.1> By looking at a central asped of the sate’s
power, its monopdy of judicia violence (andin particularits u® of the key coerave force of
the gall ows), this gudy has added new weight to a growing bady of reseach which suggsts
that Scott’s ideas abou the relative autonamy experienced by regions onthe periphery have
important impli cationsfor our uncerstanding of the limitations d the central statein
eighteenth-century Britain.*>? The deep reluctance of the far westem and nathem peripheries
of Britain to implement the Bloody Code to any sgnificant degreemay therefore require us
to rethink na ony same of our core assunptionsabou the founcitions d the elite’s
hegemony and ou narrative abou changing attitudes to the abdlition d capital purishment,
but also ou uncerstanding of the geographicd limitations d the reat of the fiscd-military

state in the long eighteenth century.

151 | nnes, ‘What would’, 187.

152 Seott, The Art.



Map 1.Cournty Exeaution Rates for al Property Offences, England and Wales, 1750-75

(Exeautionrates are per 100,000 poplation per annum)
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Table 1. Exeaution Rates for Property Offencesin England (1755-7%, Wales (1755-7% and Scotland (1755-70

(Exeautionrates are per 100,000 poplation per annum)

Executions - Property Population Execution Rate -
Country Offences Estimate Yearsof Data  Property Offences
England 1,056 6,211,289 21 0.81
Wales 16 477,105 21 0.16
Scotland 20 1,317,582 16 0.09
Total 1,092 8,005,976 19 0.72

NB. Popuation estimate for England and Wales is based onthe year 1765,and for Scotland it is based onthe year 1762
Cheshire and Mormouthshire areincluded within Ergland.



Figure 1. Exeaution Rates for Property Offencesin Middesex, Home Circuit, Norfolk Circuit and Westem Peripheries, 150-1819

(Exeautionrates are per 100,000 poplation and 5year moving averages).
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Figure 2. Exeaution Rates for Property Offencesin Cornwall and the Breaon Circuit, 1750-1819

(Exeaution rates are per 100,000 poplation and 5year moving averages)
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Table 2a. Robbery — Grand and Petty Jury Verdicts, 1750-75

Grand jury verdicts

Not found
Wales 31
Essx 13

Petty jury verdicts

Not Guilty
Wales 11
Es®x 35

Combined Grand and
Petty jury

Full Guilty
Wales 5
Es®x 67

Found

16
103

Partial
Verdict
0
1

Total
47
116

Total

47
116

Full Guilty
5
67

% FG
1%
580

% Not
Found

1%

Total % NG
16 6%
103 %

% PV
0%
1%

% FG
31%
65%



Table 2b. Petty Jury Verdicts —Burglary, Housbreging and Theft from Dwelli ng House combined, 1750-75

Region
Wales
Cornwall
Esex
Londan
Total

Not Guilty
60
23
47
622
704

Partial
Verdict

52

54

91
655
758

Full Guilty
41
19
96
789
849

Total
153
96
234

2066

2311

% NG
3%
24%
20%
30%
30%

% PV
34%
56%
3%
32%
33%

% FG
27%
20%
41%
38%
37%



Table 3. Percentage Pardoned by Category of Offencefor Seleded Englishand Welsh Courties, 1760-75

Offence Category
All Offs

Robbery

Burglary

House Breaking
Horse Stealing
Cattle Stealing
Stealing Specified Place
Shoplifting
Pickpocketing

Misc Theft

Forgery

Fraud

Coining

Arson

Damageto Property

Middlesex
Capital %
Convictions Pardoned
786 52.0%
280 51.8%
218 46.%0
8 62.9%
33 78.8%
18 100.00
114 58.8%
22 77.%%0
12 100.00
0 -
51 21.68%6
20 25.0%
10 20.00
0 -
O -

Middesex: City of London and Midd esex
Metropditan Low Pardoning Rate Courties: Berkshire, Es€x, Hertfordshire, Kent, Surrey

Rura Low Pardonng Rate Courties: Devon, Gloucestershire, Hampshre, Suffolk, Wiltshire
Periphery High Pardoning Rate Courties: Anglesey, Breconshre, Caemarvonshre, Cornwall, Cumberdand, Denbighshre, Glamorganstire,
Merionethshre, Monmouthshire, Montgomeryshre, Northumberland, Pembrokeshre, Radnorshire, Westmorland

Met Low Pard Rate

Counties
Capital %
Convictions Pardoned
663 72.9%
238 58.40
119 63.%9%
35 82.9%
121 91. %%
67 98.%%
36 88.9%
5 100.046
7 100.0%
5 100.0%
4 0.0%
8 37.%
6 50.0%
6 50.0%
6 66.7%0

Rural Low Pard Rate

Counties
Capital %
Convictions Pardoned
555 80.0%
111 52.%%
101 78.2%
55 81.%%
105 90.%6
102 97.%
47 85.2%
O -
6 100.04%
12 100.00
7 57.2%6
1 100.04
O -
8 62.%%0
O -

Periphery High Pard
Rate Counties

Capital %
Convictions Pardoned
174 94.8%
14 64.36
16 87.%
8 100.0%6
48 97.9%
65 98.%%
9 100.0%6
1 100.0%6
3 66.?0
5 80.00
3 100.0%
O -
1 100.0%6
1 100.0%6
O -
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