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The refugee and institutional order  

Contemporary theorisations of imperialism and empire, in their disparate analytical 
approaches and political inclinations, share a particular concern with the figure of the 
refugee. This is not surprising, as histories of empires and refugeeing are inextricably linked 
to each other. Emerging in its modern form at the beginning of the 20th century from the 
ashes of European empires, the modern refugee institution has functioned since then as a 
discursive and material cog for the assertion and upholding of key principles and practices in 
the international sphere, and of the hierarchies associated to them. The refugee is and has 
always been deeply implicated with the disruption, establishment and consolidation of 
international politico-institutional orders.  

Refugee is the Anglicised version of the French term réfugié, a term that had been used in 
France since the high medieval period to denote people fleeing religious persecution. The 
term derives from the Latin fugere (to flee) and the prefix re (back to/return), referring to a 
person fleeing back to safety (Soguk, 1999). The connotation of the refugee as a person that 
simultaneously escapes and returns, to safety in this case, is crucial for understanding the 
liminal character of the refugee institution as a figure in-between politico-institutional orders, 
simultaneously an evidence of failure and a confirmation for such orders. Indeed, while in 
those days safety was primarily defined in terms of refugees’ escape –the fugere-, its 
contemporary usage is premised on refugees’ re-turn to the “protective” embrace of the 
interstate system. 

The most widely recognised definition of who is a refugee is delineated in the wake of the 
Second World War, and is contained in Article 1A(2) of the 1951 UN Convention on the 
Status of Refugees and Stateless Persons. The Convention establishes that a refugee is a 
person who can be determined to have a well-founded fear of being persecuted for reasons of 
race, religion, nationality, or membership of a particular social group or political opinion; 
who is outside the country of his nationality; and who is unable or, owing to such fear, is 
unwilling to avail himself of the protection of that country (UNHCR, 2005). This definition 
evidences the nature of the refugee as an element of both confirmation and disruption of 
politico-institutional orders. On one side, the definition asserts and universalises state-centred 
interpretations of social life. A person is a refugee as a result of his/her escape from state 
persecution; a person can only become a refugee through the recognition of his/her claims by 
state authority. On the other side, the definition enables forms of inter- and transnational 
governance. Its normative content legitimises, in fact in many cases demands, the operations 
of inter-governmental bodies such as UNHCR, and transnational and local non-state 
organisations; it generates global humanitarian discourses, regional programs and sector-wide 
“best practices” for the protection and assistance of refugees; it engenders activities, 
propositions, critiques and manipulations (Novak, 2013).  
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The refugee has always been implicated in practices of state making and intergovernmental 
regimentation: refugee migrations are the product of crises or at least of profound changes in 
forms of government, while at the same time producing new forms of government (Soguk 
1999). The refugee is a limit concept (Nyers, 1999), a person inhabiting a liminal space 
(Malkki, 1995) within accepted forms of institutional order.  

The liminality of the refugee thus conceived makes it crucial to contemporary theorisations of 
empire and imperialism. The latter find a confirmation of their analytical propositions, by 
focusing alternatively on the exceptional character of the refugee, on its constitutive force, or 
on the material forces that shape and sustain refugee-related operations1.  

 

The refugee exception 

The author that more forcefully explores the institutional liminality of the refugee is Giorgio 
Agamben. Agamben’s work is premised on Carl Schmitt’s formulation that the sovereign is, 
at the same time, outside and inside the law. The simultaneity of this condition is what 
constitutes the paradox of sovereignty: the sovereign, possessing the legal power to suspend 
the law, puts itself legally outside the law (Agamben, 1995). Such zone of indistinction 
between public law and political fact represents sovereignty’s limit, understood both as its 
beginning and end: it represents the foundational moment of sovereign power; it includes 
through exclusion. This understanding of sovereign power is associated to the figure of the 
homo sacer, a condition or form of life described as bare, i.e. naked or depoliticized. 
Excluded from both divine and juridical law, homo sacer similarly exists in a no man's land, 
at the threshold between the spaces of law (Mitchell, 2006). Homo sacer is the excess of the 
process of sovereign political foundation: he is excluded from the normal limits of the state, 
yet as the limit upon which sovereign power is founded, he is also simultaneously an integral 
part of it (Kumar Rajaram and Warr, 2004). 

The figure of homo sacer is, and has been, readily associated to that of the refugee. As the 
embodiment of citizenship and statehood boundaries, in fact, the refugee reifies such 
boundaries, rendering concrete their meaning. As a residual (excremental, as Agamben would 
put it) subject that can be encompassed neither territorially nor in relation to the nation, 
however, the refugee simultaneously challenges that norm. The above UN Convention 
definition and more broadly refugee law re-encompass within the interstate system what 
escapes from the trinity “nation-state-territory”, thus defusing such challenge. The refugee 
represents the “exception” on which the norm relies.  

It is the exposure of the political act hidden in the refugee definition –that of considering 
human life exclusively in relation to sovereignty and citizenship-, which makes the refugee 
exception crucial for capturing, from this perspective, the imperial order of our times. On one 
side, the refugee represents a disquieting element in the order of the nation-state, because it 
breaks the identity between the human and the citizen, i.e. it conceives human beings 
exclusively by deference/reference to the nation state; the refugee brings the fiction of 
sovereignty to a crisis (Agamben, 2008). On the other side, in a context like the contemporary 
one, where growing sections of humankind are no longer representable through nation-state 
frameworks, the act of re-drawing boundaries of inclusion and exclusion signals the 
constitution of new forms of sovereign power. Indeed, one of the principal lessons of 
imperialism is that the historical and geographical specificity of certain spaces is linked to the 
specifiability of certain people (Reid-Henry, 2007), and it is from this perspective that the 

                                                 
1 Novak (2011) makes a similar categorisation. 
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refugee acquires analytical prominence in contemporary theorisations of empire and 
imperialism. 

Transposing Agamben’s reflections on the state of exception to our contemporary world, in 
fact, theorisations that follow this analytical perspective, portray the events of “9/11”, and the 
exceptional response that ensued, as the foundational moment in the constitution of a new 
imperial order. Through this optic, places like Guantanamo (Aradau, 2007), or the 
exceptional geographies delineated by the War on Terror, can be seen as archetypical 
examples of the spaces of exception defining the political nomos of our contemporary world 
(Minca, 2006). Similarly, detention centres for irregular migrants (Perera, 2002), refugee 
camps in Tanzania (Turner, 2005) or Kenya (Jayi, 2011), as much as, more broadly, the 
treatment of irregular migrants (Kumar Rajaram, 2006), are portrayed as reconfiguring world 
spaces into a colonial present. 

Agamben’s concern with boundaries of inclusion/exclusion into the political space is at the 
centre of theorisations of imperialism premised on the exceptional power to define the realm 
of the political. The refugee, as a liminal body that exposes the self-contained institutional 
order between sovereignty, law and the interstate system, is thus a central figure of our time: 
it exposes those who hold the sovereign power to define the realm of the political. Indeed, the 
key insight offered by Agamben for understanding the contemporary world is his suggestion 
that democratic liberal governments are becoming totalitarian states through the powers of 
exceptionalism. No longer temporary or occasional, the state of exception has become the 
rule (Mitchell, 2006). 

 

The refugee and its force 

The relation between liberal governments and the refugee is also at the centre of a second 
strand of imperial theorisations, which rather than focusing on the sovereign's act of 
exclusion, emphasises the enabling and generative dimension of the refugee institution, i.e. its 
force in constituting new politico-institutional governance regimes. These contributions are 
mostly, albeit not exclusively, premised on the work of Michel Foucault, particularly on the 
concepts of productive power (Foucault, 1981) and governmentality (1991), and thus 
emphasise the productive, i.e. enabling and generative, nature of the refugee institution. 
Rather than seeing the refugee as a conceptual category at the threshold, and constitutive, of 
sovereign power, these contributions are concerned with the refugee as an object of thought 
and intervention, and on the discursive and material effects of contemporary refugee-related 
and humanitarian interventions.  

Nezvat Soguk’s account is exemplary in this respect, because of its incredible research depth 
and span, as well as theoretical rigour. Soguk (1999) traces the political rationalities and 
technologies of government that transformed the refugee into a practical field of 
governmental activity, through the identification of the refugee’s three essential elements (a 
state-based territoriality, the establishment of a nationality-law nexus, its intergovernmental 
regimentation). These elements are associated to a centuries-long process of institutional 
transformation marked by three episodes of displacement -the displacement of the 
Huguenots, the French Revolution émigrés, and post-World War 1 displaced populations 
across Europe- that represent key moments for the definition of law-making practices in 
relation to territory, nationality and intergovernmental regimentation respectively. By 
constituting refugee displacement as a problem of government, the refugee enables and 
defines the contours of a wide range of protection and assistance practices, an “ensemble 
formed by the institutions, procedures, analyses, and reflections, the calculations and tactics 
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that allow the exercise of a very specific albeit complex form of power” (Foucault 1991: 
102); a form of power that attempts to shape and direct human conduct towards specific ends.  

At its broadest, thus, refugee interventions are variously portrayed from this perspective as an 
expression of liberal rationalities of government (Lippert 1999), as forms of governance that 
stabilise, reconfigure and reproduce world hierarchies (Nyers, 1999), and that are geopolitical 
in their nature and intent (Lui, 2002), despite their humanitarian justifications. Interventions 
in Iraq, Afghanistan, and Palestine, thus, enable the creation of an "architecture of enmity", 
which reconfigures international relations into a colonial present (Gregory, 2004).  

Duffield (2001) most forcefully develops the link between so-called complex humanitarian 
emergencies and neo-colonial forms of liberal imperialism. Setting his analysis in relation to 
the so called new wars characterising the context of globalisation, he questions the motives 
justifying humanitarian interventions, seeing them as a pretext to bypass the principle of 
sovereignty and to establish a global governance regime premised on liberal ideas. Such 
regime brings together governments, NGOs, military establishments and private companies in 
complex and cross-cutting governance networks operating from the supranational to the local 
level. These networks are the vehicles of neo-liberal governmentality, and attempt to impose 
a radical agenda of social transformation to which states are subordinated. This is part of a 
strategy that, establishing a link between security, development and humanitarianism, 
attempts to spread Western liberal states’ influence and control over il-liberal regimes and so 
called global borderlands, thus consolidating its external frontier. Although premised on 
equality and democracy and the rights and freedoms of people, the effect of such form of 
governance is to institutionalise hierarchies amongst peoples and states (Duffield, 2007).  

Drawing from a far wider range of political and philosophical sources, and in more 
controversial, but also influential, ways, Hardt and Negri (2002) similarly premise their 
understanding of Empire as a post-sovereignty and all-encompassing networked form of 
government, on the creative and generative power of refugees, understood here as part of a 
multitude. However, rather than seeing refugees as the enabling object of intervention upon 
which global governance regimes are premised, they see the multitude's constituent power as 
the best hope for a progressive transformation of the current socio-political order, as it is on 
their constitutive power that Empire’s rule rests. In their understanding, the humanitarian 
complex, i.e. the ensemble of organizations, agencies and principles informing humanitarian 
and developmental actions, is one of the pillars sustaining a new form of political rule, which 
does not possess any single locatable source, or any territorial centre of power. It is a global 
political order that accompanies the globalization of capital, and which is premised on the 
establishment of flexible hierarchies and networks of command. Empire has no limits: it 
progressively incorporates the entire global realm within its open, expanding frontiers, and it 
operates on all registers of the social order extending down to the depths of the social world. 
The refugee, the irregular migrant, and all those that compose the multitude, are the 
expression of a counterimperial ontology that attempts to disrupt Empire, by destabilising its 
foundation. 

 

The refugee and its material forces 

A third strand of theorisations concerned with the relation between the refugee and 
imperialism sets instead the refugee institution and refugee-related intervention in relation to 
historical and material contexts shaped by capitalism and geopolitics. Albeit engaging with 
the refugee as a conceptual category and as the object of concern of humanitarian 
interventions, these contributions tend to emphasises the geopolitical nature of the former, 
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and the instrumentality of the latter in serving the interests of powerful states. This approach 
is sceptical towards the ontological concerns of the previous two strands, and reaffirms more 
traditional understandings imperialism as a state project. Analytical attention is thus 
concerned with highlighting the material forces of production that shape the structure of 
society in any given historical moment. From this perspective, the refugee plays the role of a 
ruse, hiding the imperial projects of powerful states, most notably the USA. 

At its broadest, political economy conceptualisations of the refugee reject residual 
understandings of this institution, i.e. definitions that are based on the notion of lack of 
protection, such as that contained in the above UN Convention. Rather, they emphasise the 
historically evolving process of production of the refugee institution, the contextual and 
dynamic processes and practices of its social re-production, and the productive forces 
underpinning both. Such relational understanding of the refugee entangles both refugee 
migrations and humanitarian aid with national and international politico-economic structures 
(Novak, 2013). Most notably, such narratives conflate the USA’s geopolitical interests with 
capital’s endless accumulation drive. The dispossession of resources and environmental 
degradation, privatisation, and all those processes associated to the current bout of 
accumulation by dispossession (Harvey, 2005) produce refugee displacement by crafting 
profoundly unequal and violent political and economic contexts; refugee-related interventions 
and their geopolitical rationales provide a convenient fig leaf for the re-production of such 
imperatives and rationales. 

Through this optic, emphasis is therefore given to the strategic dimensions associated to 
refugee protection, as seen from the perspective of powerful states. The above UN 
Convention definition, thus, premised refugee protection on civil and political rights, as 
opposed to socio-economic rights, because it facilitated, in the context of the Cold War, the 
condemnation of Soviet politics against ideological dissent. It emphasised state persecution 
on the basis of religion, race or membership in a social group, because these issues were 
historically problematic for the Eastern Bloc. Its selective and intermittent use, as much as the 
historically changing attitudes towards asylum at global level since then, function as a 
confirmation of the inextricable relation between the refugee and the interests of powerful 
nations (Chimni, 2000).  

Indeed, evidence supporting the materiality of such relation can be traced to the strategic 
deployment of the various principles embedded in the above refugee definition. The latter 
embodies and reproduces all the contradictions and tensions characterising modern 
international relations: the frictions between universality of human rights and territorial 
sovereignty; the compromise between individual and state rights; the contradictory principles 
aspired to by the UN Charter, such as state sovereignty, national self-determination, 
democracy and respect for human rights. The emphasis on one or the other such principles, in 
different geographical context and historical moments, demonstrate how these principles are 
a ruse, and ultimately serve the interests of countries like the USA, in their attempt to deny 
sovereignty to countries such as Iraq (Bellamy Foster et al, 2008) or Afghanistan (McLaren 
and Martin, 2004). Humanitarian interventions, state-building and development policies and 
practices, transform international relations, and reconfigure relations between non-western 
states and their societies; they are an expression of imperial power, which acts by hiding its 
actors behind a language of democracy, human rights and humanitarianism, thus denying the 
possibility of holding them accountable. Empire is in denial (Chandler, 2006). 

Of course, these same principles can be used to reach conclusions that stand in a 
diametrically opposite position vis-à-vis those put forward by the above analyses. Advocates 
of empire condemn human rights violations and lack of democracy, and highlight the threats 
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posed by failed and rogue states, all of which are said to be causes of refugee displacement. 
Niall Ferguson’s (2004) nostalgia for empire, as much as Robert Cooper’s (2002) call for a 
new liberal imperialism based on the above UN Charter’s principles, were making headlines 
at the turn of the millennium. The seemingly systemic crises of the last decade, however, 
seem to have silenced these invocations –hopefully for good.   

 

Refugees and institutional incompleteness 

Theorisations presented above offer alternative, albeit often overlapping, conceptualisations 
of the relation between imperialism, empire and refugees. Whether focusing on the 
exceptional character of the refugee as a conceptual category, on refugee displacement as 
generative of networked forms of imperial rule, or on refugee migrations and interventions as 
a confirmation of more traditional understandings of state-centred imperialism, they 
substantiate the proposition that the refugee is a key political figure of our times. Indeed, the 
major insights offered by these contributions to the long tradition of theories of imperialism 
stems precisely from their ability to systematically and convincingly connect the figure of the 
refugee with the establishment of imperial institutional orders.  

However, there are limitations to their analytical frameworks, which stem from the all-
encompassing nature in which they define those connections. Surely, the global reach of 
processes that are examined and the forms of imperial power that are uncovered, beg for 
theorisations that capture these relations at its broadest. This is what makes the above 
analyses powerful, and analytically useful for the identification of imperial projects, their key 
agents and institutions, and their overarching power. Yet, by starting their analysis from and 
emphasizing the decidedly global nature of, imperial politico-institutional orders, 
theorisations explored above develop the connection between such orders and refugees away 
from the latter. Implicitly or explicitly, this connection is seen as unidirectional, unfolding in 
a top-down way: the multiple contingencies and contextual occurrences through which such 
connection concretely takes shape across the world, are the result of the more or less resisted 
but nonetheless direct consequence of imperial projects, and the more or less coercive power 
of their key agents. Such contingencies and occurrences, in other words, are treated as 
“parochial”: they occupy a second-order rung in the analytical scaffolding of contemporary 
imperial theorisations (Novak, 2011). All episodes of refugee displacement, protection and 
assistance, thus, can ultimately be explained by an always already existing imperial project, 
and identifying the most convincing of these theorisations becomes a matter of (intellectual 
and political) faith.  

Put differently, while these theorisations make broad claims about how the world as a whole 
or a big part of it actually worked and work, most of these contributions evince little curiosity 
about the extent and limitations of the knowledge necessary to make those kinds of 
statements. The naming of empire as a form of power to be embraced or feared contributes 
little to political debate. Extracting a moral from historical context and trajectories, and 
turning it into a policy recommendation diminishes politics as well as history. Thinking about 
the varied ways in which power has been exercised, constrained, and contested—within and 
beyond empires—may help to open the political imagination and focus the mind on the stakes 
and the consequences of political action (Cooper, 2004: 272).  

Examining the concrete operational mechanisms of refugee-related interventions in their 
historical and geographical diversity, on the contrary, foregrounds the wide variety of 
discursive, institutional and material practices associated to the refugee institution, as well as 
refugees' own strategies and projects of engagement and interaction with them. Imperial 
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“orders” centred on the figure of the refugee do not respond to a singular logic, they do not 
completely fulfil the objectives they set themselves, and neither do they produce uniform 
outcomes. Refugee-related interventions unfold at a variety of scales and operate in multiple 
directions: they are seized, deflected, and manipulated by various humanitarian bodies and 
organisations, and by refugees themselves. Foregrounding the limits of such imperial 
politico-institutional orders, i.e. the contextually mediated ways in which these “orders” 
dynamically and concretely take shape in different contexts, renders the relation between 
imperialism, empire and the refugee always incomplete (Novak, 2011).  

This does not mean denying the existence of empire or of imperial projects. Rather, 
grounding the arguably disembodied imperial theorisations presented above, interrogates the 
imperial scale of analysis as pre-given and discrete from other levels of analysis; it attempts 
to capture the relation between imperial projects and refugees in an embodied way, by 
epistemologically situating and grounding cartographies of imperialism centred on the figure 
of the refugee. Such embodied epistemology may have the potential to subvert dominant 
geopolitical narratives, and might have concrete effects on the lives of people who are players 
in such events (Hyndman, 2004). Indeed, focusing on the multi-scalar operations that define 
the connection between empires and refugees, makes more visible the forces and agents that 
negotiate their existence around the refugee institution, and in so doing reproduce themselves 
(Sinha, 2008). From this perspective, then, the incompleteness of imperial politico-
institutional “orders” may well be a form of political rule (Bhatt, 2007) as it reproduces the 
hierarchy of material forces brought together by the generative force of the refugee 
exception. 
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