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The Enforceability of Subsidiarity in the EU and the
Ethos of Cooperative Federalism: A Comparative
Law Perspective

By Carlo Panara”

In this article I will tackle the issue of the enforceability of subsidiarity
in the EU and, more specifically, | will deal with the following ques-
tions: if and to what extent subsidiarity is justiciable; if the full justicia-
bility of subsidiarity would be politically sustainable; and if there are
any alternatives to the judicial enforcement of subsidiarity. | will argue
that subsidiarity is justiciable, even though its judicial enforcement
should be limited to particular situations. | will also argue that full justi-
ciability of subsidiarity would be politically unsustainable in the long
run and that a balanced combination of judicial review, procedural ar-
rangements and political cooperation is the only alternative to an all-
encompassing judicial enforcement of subsidiarity. In tackling this issue
I will use a comparative law approach in that | will make extensive ref-
erence to the legal systems of Germany and Italy.

A. Introduction

The driving idea of subsidiarity is that public functions should be exercised as close
as possible to the citizen. Only if the ‘closest’ authority is not in a position to per-
form a function or to do so effectively, shall this function be allocated or passed
onto a ‘higher’ level of government. Subsidiarity is based on the assumption that
‘closer’ authorities are in general better suited to respond to certain social demands
stemming from the respective communities. Only those demands which are not lim-
ited to a given community, or which require action on a wider scale, or can be better
fulfilled by another authority, shall be exercised by other (‘higher’) echelons of gov-
ernment. Ideally each, ‘higher’, tier of government should only perform a ‘subsidiary
function’ in relation to another tier of government ‘closer’ to the citizen.’

Subsidiarity in the EU is meant to protect the autonomy of the Member States and
of the sub-national authorities from unnecessary Union action. Indeed, pursuant to
Article 5(3) TEU, “the Union shall act only if and insofar as the objectives of the pro-
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posed action cannot be sufficiently achieved by the Member States, either at central
level or at regional and local level”.? The inclusion of subsidiarity in the Treaty on the
European Union among the common provisions laying down the foundations of the
Union legal order, along with the strong reference to subsidiarity in the Preamble to
the Treaty,’ corroborate the widely accepted idea that subsidiarity must be seen as
a constitutional cornerstone of the EU.

Despite its prominence in the constitutional setting of the EU, a number of scholars
argue that subsidiarity is a political or philosophical concept, as such, impossible or
extremely difficult to enforce judicially.* According to some, this principle would be
perceived by the Court of Justice as a ‘threat to integration’ and for this reason its
judicial enforcement would be in conflict with the ‘broad ethos’ of the Court.° It is a
hard fact that in no single case landed before the Court of Justice the outcome has
been the annulment of an act of the Union for a breach of subsidiarity.” Accordingly,
the effective protection of the autonomy of the Member States raises the question
of the justiciability of subsidiarity. The constitutional relevance of this problem is
significant, because it is linked to the general problem of constitutionalism as a legal

> This is the full text of Art. 5(3) TEU: “Under the principle of subsidiarity, in areas which do not fall within
its exclusive competence, the Union shall act only if and insofar as the objectives of the proposed action
cannot be sufficiently achieved by the Member States, either at central level or at regional and local level,
but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.”
Originally this provision had been included in the Treaty Establishing A Constitution for Europe (cf. Art. |-
11).

* Cf. Recital 13 of the Preamble to the TEU.

* Cf. N.W. Barber, The Limited Modesty of Subsidiarity, in: European Law Journal, 2005, Vol. 11, No. 3, p.
308ff.; A.G. Toth, Is Subsidiarity Justiciable?, in: European Law Review, 1994, Vol. 19, No. 4, p. 268ff. (p. 282
ff.). On the political nature of the principle of subsidiarity see also Working Group | of the European Con-
vention on the Principle of Subsidiarity, Brussels, 23 September 2002, CONV 286/02: “The Group consid-
ered that as the principle of subsidiarity was a principle of an essentially political nature, implementation of
which involved a considerable margin of discretion for the institutions (considering whether shared objec-
tives could “better” be achieved at European level or at another level), monitoring of compliance with that
principle should be of an essentially political nature and take place before the entry into force of the act in
qguestion” (p. 2).

> A. Estella, The EU Principle of Subsidiarity and Its Critique, Oxford, OUP, 2002, p. 178.

® N.W. Barber, Subsidiarity in the Draft Constitution, in: European Public Law, 2005, Vol. 11, No. 2, p. 197ff.
(p. 199). Cf. also A.G. Toth, The Principle of Subsidiarity in the Maastricht Treaty, in: Common Market Law
Review, 1992, Vol. 29, No. 6, p. 1079ff. (p. 1079), describes subsidiarity as “totally alien” to the EU since it
“contradicts the logic, structure and wording of the founding treaties and the jurisprudence of the Euro-
pean Court of Justice”.

" However Piet Van Nuffel, The Protection of Member States’ Regions Through the Subsidiarity Principle, in:
C. Panara and A. De Becker (eds.), The Role of the Regions in EU Governance, Heidelberg, Springer, 2011, p.
55ff. (pp. 65-66), criticises the opinion that depicts the Court of Justice as “consistently unwilling to review
Community legislation for alleged violations of subsidiarity” (cf., for example, I. Cooper, The Watchdogs of
Subsidiarity: National Parliaments and the Logic of Arguing in the EU, in: Journal of Common Market Stud-
ies, 2006, Vol. 44, No. 2, p. 281ff. [p. 284]). See also J. Ziller, Le principe de subsidiarité, in: J.B. Auby and J.
Dutheil de la Rochére (eds.), Droit Administratif Européen, Bruylant, Bruxelles, 2007, p. 377ff.



limitation on the exercise of power®, which in turn presupposes the judicial review
of the action of public authorities.’

In this article | will challenge the consolidated patterns according to which subsidiar-
ity is not suitable for judicial enforcement and it is a merely philosophical notion in-
capable of practical impact. | will tackle the issue of the enforcement of subsidiarity
in the EU and, more specifically, | will deal with the following questions: if and to
what extent subsidiarity is justiciable; if the full justiciability of subsidiarity would be
politically sustainable (i.e. acceptable for the Union legislator and compatible with
integration); and if there are alternatives to the judicial enforcement of subsidiarity.
Winter and May argue that enforcement as a concept is rather limited and a better
perspective can be obtained by looking at the bigger picture of compliance, includ-
ing deterrent means of enforcing the law, normative and social motivations as well
as awareness of rules.’® My conclusion will go into the same fundamental direction
in that | will argue that subsidiarity is justiciable, even though its judicial enforce-
ment should be limited to particular situations. | will also argue that full, unlimited,
justiciability of subsidiarity would be politically unsustainable in the long run (i.e. it
would unacceptable or difficult to cope with for the legislator and would cause con-
flicts between the judiciary and the legislator). Finally | will argue that a balanced
combination of judicial review, procedural arrangements and political cooperation is
the correct alternative to full and unlimited justiciability of subsidiarity. By full and
unlimited justiciability | mean a judicial scrutiny that goes beyond cases of manifest
error or clear abuse by the Union legislator and covers any profile of noncompliance
with subsidiarity. Conversely, by limited justiciability | mean that the judicial scrutiny
is limited to exceptional cases of manifest error or abuse by the central authority.

In tackling the subsidiarity problem | will use a comparative law approach in that |
will make extensive reference to the legal systems of Germany and Italy. These two
Member States have been selected because of the importance they ascribe to the
principle of subsidiarity in the field of legislation and due to the existence of a sig-
nificant case-law of the respective constitutional courts on this principle. The added
value of the comparative perspective lays in that useful lessons for the EU multi-
level system of governance can be learnt from the analysis of those national systems
facing comparable dynamics between the central authority and the local/regional
level.

This article will show that there are two different dimensions to the principle of sub-
sidiarity potentially conflicting or complementing each other. The first dimension is

8 Cf. C.H. Mcllwain, Constitutionalism. Ancient & Modern, Ithaca-NY, Great Seal Books, 1947 (revised edi-
tion), p. 21: “constitutionalism has one essential quality: it is a legal limitation on government; it is the an-
tithesis of arbitrary rule; its opposite is despotic government, the government of will instead of law”.

% See in particular N. Matteucci, Breve storia del costituzionalismo, Brescia, Morcelliana, 2010 [originally
published in 1964], p. 91ff., and M. Barberis, Stato costituzionale, Modena, Mucchi, 2012, pp. 20-21.

19 ¢f. S, Winter and P. May, Motivation for Compliance with Environmental Regulations, in: Journal of Policy
Analysis and Management, 2001, Vol. 20, No. 4, p. 675ff.



the protection of the mutual autonomy and of the own spheres of responsibility of
the different levels of government (mutually exclusive). This is the best known facet
of subsidiarity and the most studied by legal scholars. The second dimension is the
cooperative dimension promoting participation of multiple players in the decision-
making of the central authority (mutually inclusive). The cooperative dimension of
subsidiarity reflects the ethos of cooperative federalism in that it creates proximity
to the citizen by pushing towards the involvement in central decision-making of
various players located at different levels (EU institutions, national or regional par-
liaments and governments, potentially other territorial stakeholders).™

B. Justiciability and sustainability of the justiciability of subsidiarity
1. Judicial enforcement of subsidiarity in Germany

The German model can offer a few lessons concerning the justiciability of subsidiar-
ity. An accurate analysis of the case-law of the German Federal Constitutional Court
shows that there is nothing in the intrinsic nature of subsidiarity preventing the judi-
cial enforcement of the principle. The systematic judicial enforcement of subsidiarity
in a court is ultimately a discretionary jurisprudential decision. However, as we shall
also see, that decision may lead to clashes between the judiciary and the democrati-
cally legitimated legislature. In Germany that conflict has been overcome through a
substantial limitation of the scope of application of the subsidiarity clause by a con-
stitutional amendment.

Article 72(2) of the Grundgesetz (acronym GG), the constitution of the Federal Re-
public of Germany,*? incorporates quite clearly the concept of subsidiarity. From the
entry into force of the GG in 1949 and until the constitutional amendment of 1994
Article 72(2) GG laid down a ‘Bedurfnisklausel’ (need clause), pursuant to which in
the fields of concurrent legislation (including key and wide-ranging areas, such as,
civil law, criminal law, economic law, employment/labour law®) the Federation had
only a subsidiary right to legislate; i.e., it could only legislate if certain issues could
not be effectively regulated by the Lander and, as a result, needed to be regulated
by the Federation. However, despite the clear wording and purpose of Article 72(2)
GG, the Federal Constitutional Court consistently construed the need clause as a
largely non justiciable provision. Since its first judgment on the matter (Ruling of 30

1 On the notion of cooperative federalism (federalismo cooperativo) see A. Reposo, Profili dello Stato
autonomico. Federalismo e regionalismo, Torino, Giappichelli, 2005 (2nd ed.), p. 119ff. See also G. Bognetti,
Federalismo, in: Digesto delle discipline pubblicistiche, Vol. VI, Torino, UTET, 1994, p. 273ff., and G. De
Vergottini, Stato federale, in: Enciclopedia del diritto, Vol. XLIII, Milano, Giuffre, 1990, p. 831ff.

2 The German term ‘Grundgesetz’ can be translated into the English ‘Basic Law’.

B Cf. Art. 74 No. 1, 11, 12 GG.



April 1952™), the Court considered the assessment of whether a legislative interven-
tion is ‘needed’ as a ‘non justiciable question falling within the discretion of the leg-
islator’ (nicht-justiziable Frage des gesetzgeberischen Ermessens). The only excep-
tion envisaged by the Court was the ‘abuse of discretion’ (Ermessensmibrauch) by
the legislator™, provided that, as specified in a later case, the infringement of the
need clause must be ‘clear and evident’ (eindeutig und evident).*® The self-restraint
of the Court on this matter undermined the spirit of the need clause and in effect it
rendered it unable to limit the legislative intervention of the Federation.” As a re-
sult, the Federal Republic of Germany has been labelled by Konrad Hesse as a ‘uni-
tary federal state’ (unitarischer Bundestaat), i.e., a centralized federation.™®

The position of the Federal Constitutional Court can be better understood if one
considers that the need clause, having been imposed by the occupying powers dur-
ing the post-war military occupation, had no roots in the German constitutional tra-
dition.™ Probably for this reason the Court chose to construe it in terms similar to
the ‘legislation of need’ (Bedarfsgesetzgebung) of Article 9 of the Weimar Constitu-
tion (“If there is a need for passing uniform regulations, the Reich [the central gov-
ernment] has the right to legislate [...]”).%° During the Republic of Weimar the ques-
tion of whether there was such ‘need for passing uniform regulations’ was generally
considered as a non justiciable matter falling entirely within the discretion of the
legislator. An important element that helps understand the Court’s approach is also
the participation of the Lander in the federal legislative process through the Bundes-
rat, the national legislative body in which the Lander are represented. Where a fed-

" This case dealt with the Federal Law of 22 January 1952 laying down rules on the age limit for the chim-
ney sweep profession. The case is published in Entscheidungen des Bundesverfassungsgerichts (hereafter
BVerfGE), Vol. 1, p. 264 ff.

2 Ibid. p. 273 (para. 26).

16 cf. BVerfGE Vol. 34 p. 9 ff. (at p. 39). In the same wavelength cf. BVerfGE Vol. 2 p. 213 ff. (at p. 224); Vol.
4 p. 115 ff. (at p. 127); Vol. 10 p. 234 ff. (at p. 245); Vol. 13 p. 230 ff. (at p. 233); Vol. 26 p. 338 ff. (at p. 382);
Vol. 33 p. 224 ff. (at p. 229); Vol. 39 p. 96 ff. (at p. 114); Vol. 65 p. 1 ff. (at p. 63); Vol. 65 p. 283 ff. (at p.
289); Vol. 67 p. 299 ff. (at p. 327); Vol. 78 p. 249 ff. (at p. 270).

7 The position of the Court has been criticised by many legal scholars. Cf., for example, R. Scholz, Ausschli-
essliche und konkurrierende Gesetzgebungskompetenz von Bund und Landern in der Rechtsprechung des
Bundesverfassungsgerichts, in: C. Starck (ed.), Bundesverfassungsgericht und Grundgesetz, Vol. I, Tubin-
gen, Mohr 1976, p. 252ff. (p. 262); H.-W. Rengeling, Gesetzgebungszustdndigkeit, in J. Isensee and P.
Kirchhof (eds.), Handbuch des Staatsrechts, Vol. IV, Heidelberg, C.F. Miiller, 1999 (2nd ed.), p. 723 ff. (Rn.
121 ff.). By contrast the light touch approach of the Court met the approval of, among others, H.-J. Vogel,
Die bundesstaatliche Ordnung des Grundgesetzes, in E. Benda et al. (eds.), Handbuch des Verfassungs-
rechts, Vol. Il, Berlin, de Gruyter, 1995 (2nd ed.), p. 1039 ff. (Rn. 64 ff.).

18 Cf. K. Hesse, Der unitarische Bundesstaat, Karlsruhe, C.F. Miiller, 1962.

19 Cf. in particular W. Rufner, Art. 72 Abs. 2 GG in der Rechtsprechung des Bundesverfassungsgerichts, in: O.
Depenhauer et al. (eds.), Staat im Wort. Festschrift fir Josef Isensee, Heidelberg, C.F. Miiller, 2007, p. 389ff.
(p. 390).

2% cf. Ruling of 30 April 1952, in: BVerfGE, Vol. 1, p. 264ff. (para. 26 at p. 272). This is the German text of Ar-
ticle 9 of the Constitution of Weimar of 1919: “Soweit ein Beddrfnis fiir den Erlal einheitlicher Vorschriften
vorhanden ist, hat das Reich die Gesetzgebung liber: 1. die Wohlfahrtspflege; 2. den Schutz der 6ffentlichen
Ordnung und Sicherheit”.



eral law has received the approval of the Bundesrat, it becomes conceptually diffi-
cult for the Court to annul that law with the argument that it is not ‘needed’ and, ul-
timately, that it is in breach of the prerogatives of the Lander. This point was clearly
sketched out since the Ruling of 30 April 1952, in which the Federal Constitutional
Court held that the approval of the contested federal law by the Bundesrat revealed
that the majority of the Lander had approved that federal regulation.”*

With a view to limiting federal legislative action and to overcoming the lack of judi-
cial enforcement of the need clause, in 1994 a constitutional amendment modified
Article 72(2) GG and set more compelling conditions for federal intervention in the
areas subject to concurrent legislation.”” The amendment replaced the need clause
with a more rigorous ‘necessity clause’ (Erforderlichkeitsklausel).

The Federation shall have the right to legislate in this field if and to the extent that the
federal legislative regulation is necessary for the creation of equivalent standards of liv-
ing within the federal territory or for the maintenance of legal or economic unity in the
interest of the whole state.”

The term ‘necessary’ translates the German ‘erforderlich’. The meaning of ‘erforder-
lich” is more stringent than that of ‘Bedirfnis’ (‘need’) of the previous need clause.**
However, the new necessity clause produced its first results as late as eight years af-
ter the coming into effect of the constitutional amendment. Indeed, in the Ruling of
24 October 2002 on the Geriatric Nursing Act (Altenpflegegesetz), for the first time
the Federal Constitutional Court held the necessity clause to be justiciable.” In the
wake of that landmark decision between 2002 and 2005 the Court found 4 federal
laws to be in breach of Article 72(2) GG.*® Since 2002 the Court sees the scrutiny un-

! |bid. p. 273 (para. 26).

22 Law of 27 October 1994 Amending the GG (published in Bundesgesetzblatt, BGBI., Federal Law Gazette, |
1994 p. 3146).

2 On the shift from the need clause to the necessity clause cf. S. Deimann, Re-federalising Germany: from
‘Uniform’ to ‘Equivalent’ Living-Conditions, in: Public Law Review, 1996, Vol. 7, No. 2, p. 110ff.

?* In order to render the necessity clause even more clearly justiciable, the 1994 constitutional amendment
introduced a specific provision in the Grundgesetz, cf. Art. 93(1) 2a GG: “[The Federal Constitutional Court
shall rule] In the event of disagreements on whether a law meets the requirements of Article 72(2) on ap-
plication of the Bundesrat or of the Government or the Legislature of a Land”.

2> BVerfGE Vol. 106 p. 62ff. On this landmark case cf. M. Rau, Subsidiarity and Judicial Review in German
Federalism: The Decision of the Federal Constitutional Court in the Geriatric Nursing Act Case, in: German
Law Journal, 2003, Vol. 4, No. 3, p. 223ff. See also G. Taylor, Germany: The subsidiarity principle, in: Inter-
national Journal of Constitutional Law, 2006, Vol. 4, No. 1, p. 115ff.

?® See Ruling of 16 March 2004 on the Law on the Prevention of Vicious Dogs (Gesetz zur Bekampfung ge-
fahrlicher Hunde); Ruling of 9 June 2004 concerning the Law on the Closing Times of Shops (Ladenschluss-
gesetz); Ruling of 27 July 2004 concerning the federal law modifying the recruitment of university profes-
sors (case ‘Juniorprofessur’, junior professorship); and Ruling of 26 January 2005 (case ‘Studiengebiihren’,
tuition fees) on the federal law prohibiting the introduction by the Lander of tuition fees for first degrees.
So far the federal law on tuition fees is the last federal law to have been found by the Court in breach of Ar-
ticle 72(2) GG. In later cases the Court always rejected the claims against the contested federal acts. Cf. Rul-
ing of 18 July 2005 (in BVerfGE Vol. 113 p. 167ff.) on the right of the Federation to legislate on the risk ad-



der Article 72(2) GG essentially as a control of the rationality of the law aimed to de-
termine whether the federal legislator has exercised its discretion correctly and in
an objectively persuasive manner against the criteria which, pursuant to the neces-
sity clause, alternatively can justify a legislative intervention by the Federation (crea-
tion of equivalent standards of living, maintenance of legal unity, maintenance of
economic unity). In the own words of the Court, “the constitutional review [of Arti-
cle 72(2) GG] is not limited to a mere control of the tenability [of the federal legisla-
tor’s evaluation]. The constitutional review depends on the objective justifiability of
[that] evaluation”.”’

In 2006 an important constitutional reform came into effect (the Foderalismusre-
form, reform of the federal system?®). An aspect of the reform concerned specifically
the necessity clause of Article 72(2) GG. Whilst the wording of the clause was not
modified, its sphere of application was reduced dramatically. The necessity clause
does no longer apply to legislative activity in areas of key importance, including civil
and criminal law, employment/labour law, land law, but only to a limited number of,

according to some, ‘randomly selected’ areas of secondary importance.?® Most areas

justment scheme (Risikostrukturausgleich); Ruling of 13 September 2005 on the federal law regulating the
contribution rates to the health insurers operating in the field of health insurance (Krankenkassen); Ruling
of 3 July 2007 on the federal law regulating the training of farriers; Ruling of 14 October 2008 concerning
the federal law implementing EC Regulation No. 1782/2003; Ruling of 27 January 2010 on the Trade Tax Act
(federal law obliging the Municipalities to levy a trade tax and to set not less than a minimum rate); Ruling
of 21 July 2010 on the federal law modifying the Compensation Act (regarding issues arising after the Ger-
man Reunification); Ruling of 24 November 2010 on the Genetically Modified Organisms Act (Gentechnik-
gesetz); Ruling of 28 January 2014 on the Law Supporting the German Film Industry (Filmforderungsgesetz);
Ruling of 17 December 2014 on the Law on the Inheritance Tax (Erbschaftsteuergesetz).

%7 See the Ruling of 28 January 2014 on the Law Supporting the German Film Industry (Filmférderungsge-
setz): “Dem Gesetzgeber steht insoweit zwar eine Einschatzungsprarogative zu; die verfassungsgerichtliche
Kontrolle ist hier jedoch nicht auf eine bloRe Vertretbarkeitskontrolle beschrankt (vgl. BVerfGE 106, 62
<148>; 110, 141 <174 f.>; 125, 141 <153>). Die verfassungsrechtliche Beurteilung hangt von der objektiven
Rechtfertigungsfahigkeit der Einschatzung des Gesetzgebers ab (vgl. BVerfGE 106, 62 <150, 152>; s. auch
BVerfGE 111, 226 <255>)” (para. 115).

%% Law of 11 September 2006 Amending the Grundgesetz (in Federal Law Gazette, | 2006 p. 2098). On the
reform of the federal system cf. C. Starck (ed.), Féderalismusreform. Einfihrung, Miinchen, C.H. Beck, 2007;
R. Hrbek, The Reform of German Federalism: Part I, in: European Constitutional Law Review, 2007, Vol. 3,
No. 2, p. 225ff.; A. Gunlicks, German Federalism Reform: Part One, in: German Law Journal, 2008, Vol. 8,
No. 1, p. 111ff.; S. Burkhart, Reforming Federalism in Germany: Incremental Changes instead of the Big
Deal, in: Publius, 2009, Vol. 39, No. 2, p. 341ff.

*° Law relating to residence and establishment of foreign nationals; public welfare (with the exception of
social care homes); law relating to economic matters (with the exception of the law on shop closing times,
restaurants, game halls, display of individual persons, trade fairs, exhibitions and markets); regulation of
educational and training grants and promotion of research; expropriation for public purposes; economic
viability of hospitals and hospital charges; food law, law on alcohol and tobacco; road traffic, motor trans-
port, highways; state liability; medically assisted generation of human life, analysis and modification of ge-
netic information; regulation of transplantation. Cf. Art. 74(1) No. 4, 7, 11, 13, 15, 19a, 20, 22, 25, 26. To
this list should be added the provision of Article 105(2) GG under which the Federation has concurrent leg-
islative responsibility on taxes if it is entitled to all or part of the proceeds or if the test laid down in Article



previously subjected to the necessity clause fall now within the core lawmaking re-
sponsibility of the Federation (for example, ‘civil law’, ‘criminal law’) or, more rarely,
within the lawmaking power of the Lander (for example, ‘shops’ trading hours’, ‘uni-
versity’). The intended, and fully achieved, result of the reform has been a signifi-
cant decrease in the number of cases concerning the necessity clause (only eight in
the 2006-15 period and three in the 2011-15 period). The proactive approach of the
Court in the period 2002-2005 had generated uncertainty and dissatisfaction by the
federal legislator. The 2006 constitutional reform addressed this concern by taking a
large share of power away from the Court in relation to the enforcement of subsidi-
arity and by granting it to the political players at federal and Land level, who in cer-
tain areas (for example, hunting, territorial planning, admission to higher education
institutions and degrees etc.*°) are totally free to decide ‘if’ and ‘when’ to regulate a
topic.>

The Federal Constitutional Court too appeared to loosen up slightly the theoretically
strict constitutional review of Article 72(2) GG. Recently, in relation to a federal law
on the inheritance tax, the Court clarified that the necessity clause does not imply
that a federal regulation necessarily has to be indispensable for the maintenance of
legal and/or economic unity. If the federal legislator has sufficiently solid grounds to
expect that a lack of federal regulation may generate problematic developments for
the legal and/or economic unity in the country, the federal legislative intervention
would be justified under Article 72(2) GG.* Yet, in July 2015 the Court seemed to
change direction again and to turn towards a stricter judicial attitude. It annulled on
grounds of a breach of Article 72(2) GG a federal law introducing a childcare support
scheme. On this occasion the Court failed to carry out a scrutiny of compliance with
the criteria of the necessity clause and simply (and rather shortly) argued that the
federal scheme encroaches upon the autonomy of the Lander and of the Municipali-
ties and that it would impair actions by these authorities in the same policy area.*®
Some important lessons can be learnt from the German system. The first important
lesson is that subsidiarity is not necessarily and by nature non justiciable. Admit-
tedly, the necessity clause is more rigorous and detailed than the notion of subsidi-
arity in the EU. The necessity clause does not rely on a generic formula (‘if an objec-

72(2) GG is satisfied. Cf. G. Taylor, Germany: a slow death for subsidiarity?, in: International Journal of Con-
stitutional Law, 2009, Vol. 7, No. 1, p. 139ff. (p. 149).

0 Cf. Art. 72(3) GG pursuant to which in a number of subject-matters (including hunting, territorial planning
etc.) the relationship between federal law and local law is governed by the principle lex posterior derogat
legi priori (the later law is to prevail over the earlier law).

*1n the literature cf. G. Taylor, Germany: a slow death for subsidiarity?, in: International Journal of Consti-
tutional Law, 2009, Vol. 7, No. 1, p. 139ff. (p. 142). See also A. Uhle, [Commentary to] Article 72 GG, in: T.
Maunz and G. Dirig (eds.), Grundgesetz. Kommentar, Miinchen, C.H. Beck, Vol. 5, 112pp. (pp. 58-59), May
2013.

32 See the Ruling of 17 December 2014 (para. 110ff.) on the Law on the Inheritance Tax (Erbschaftsteuerge-
setz).

33 See the Ruling of 21 July 2015 (para. 70ff.) on the Law on Childcare Money (Betreuungsgeldgesetz).



tive cannot be sufficiently achieved’, ‘if an objective can be better achieved’), but on
more specific criteria (‘legal unity’, ‘economic unity’, ‘equivalent standards of liv-
ing’). However, it has to be highlighted that, while this aspect may have contributed
to the justiciability of the necessity clause, for a few years (from 1994 to 2002) the
same clause had remained only on paper. Therefore judicial enforceability of sub-
sidiarity seems primarily due to a change of approach by the Federal Constitutional
Court. No similar change has yet occurred in the Court of Justice of the EU.>
Another lesson emerging from the German pattern is that the political sustainability
of a full justiciability of subsidiarity is limited, principally due to the fundamental un-
certainty that the legislation passed by the Federation may be later upheld by the
Court. Soon (after four years only) this situation led to a constitutional amendment
which limited drastically the scope of application of the necessity clause. In a coop-
erative federal system like Germany, based on participation of the Lander in federal
lawmaking through the Bundesrat (the legislative body representing the Lander), it
may be politically difficult, albeit theoretically legally sound, to annul a federal law
for breaching the autonomy of the Lander when the majority of these have previ-
ously consented to it. This explains why the 2006 reform of the federal system chose
to limit the role of the judiciary and to return to a different, more predictable by the
political players, pathway for the allocation of lawmaking authority within the fed-
eration.

In relation specifically to the EU these lessons corroborate the idea that the principle
of subsidiarity, at least in theory, could be enforced in the Court of Justice. Yet, judi-
cial enforcement of subsidiarity may lead to conflicts between Union judiciary and
legislature (of which the Member States are an integral part). A fully justiciable prin-
ciple of subsidiarity may impair the implementation of common policies by the insti-
tutions and ultimately the effective functioning of the EU. This needs to be borne in
mind when invoking a more rigorous judicial scrutiny of subsidiarity by the Court of
Justice.

2. Judicial enforcement of subsidiarity in Italy

The Italian model too is a source of lessons concerning subsidiarity. A study of the
case-law of the Italian Constitutional Court shall corroborate the conclusion that the
principle of subsidiarity can be judicially enforced. The case-law will also highlight
the importance of loyal cooperation between central and regional level in order to

** 1t has to be highlighted that the Amsterdam Subsidiarity Protocol of 1997 had laid down certain guidelines
in order to assess whether the conditions of Article 3b of the EC Treaty were fulfilled. Such guidelines referred,
inter alia, to situations where “the issue under consideration has transnational aspects which cannot be satis-
factorily regulated by action by Member States” or where “actions by Member States alone [...] would conflict
with the requirements of the Treaty (such as the need [...] to avoid disguised restrictions on trade [...])” (cf.
Point 5 of the Amsterdam Subsidiarity Protocol). The Lisbon Subsidiarity Protocol of 2007, which replaced the
Amsterdam Protocol, does not contain similar guidelines.



counterbalance the allocation of a responsibility to the central authority by reason
of subsidiarity.

In Italy the allocation of legislative responsibilities is strongly influenced by the juris-
prudence of the Constitutional Court on subsidiarity. In the landmark Ruling No. 303
of 1 October 2003 the Court held that the principle of subsidiarity may justify a de-
parture from the normal distribution of legislative powers. The Court stated that this
principle, like the concurrent legislation in Germany (konkurrierende Gesetzgebung)
and the Supremacy Clause in the United States, introduces an element of flexibility
into what would otherwise be a too rigid distribution of powers between State and
regional authorities. According to the Court, a State law can allocate administrative
tasks to the central government in areas belonging to the legislative power of the
Regions and can also regulate the exercise of these tasks. A State law can do so pro-
vided that certain criteria are fulfilled: there must be a need for uniform action by
the central government (principle of subsidiarity and of adequacy®); the evaluation
of the public interest underlying the allocation of regional responsibilities to the
central government must be ‘proportionate’ (principle of proportionality); such
evaluation must not be ‘unreasonable’ in the light of a ‘strict scrutiny’ (rationality);
and, finally, the State law allocating an administrative function to the central gov-
ernment must provide for the involvement of the Region concerned in the exercise
of that function through an agreement between the regional authority and the cen-
tral government (principle of loyal cooperation). In summary, the key finding of Rul-
ing No. 303 of 1 October 2003 is that the State, in addition to the enumerated State
powers laid down by the Constitution®, can also legislate in other areas, if the prin-
ciple of subsidiarity requires that a specific responsibility has to be exercised cen-
trally. This construction of subsidiarity has paved the way to a (re-)centralization of
lawmaking power rather than to the protection of regional autonomy in conformity
with the idea of proximity to the citizen.”

*> Compliance with the Constitution requires that an authority must be capable of achieving a certain result
(adequacy). The principle of adequacy is defined at Article 4(3)(g) of the Law No. 59 of 15 March 1997. The
lack of adequacy may even determine the exercise of a competence, by way of ‘subsidium’, by a ‘lower’ tier
of government, in case of failure to act by a ‘higher’ echelon of power. For example, in 2005 an administra-
tive court found that subsidiarity allowed a Municipality to issue a bylaw on the use of organic fertilisers,
given that the Province (normally responsible for that matter) had failed to take action. Cf. Regional Admin-
istrative Court [Tribunale Amministrativo Regionale, TAR in acronym], Puglia, Lecce, Second Division, Ruling
No. 484 of 8 February 2005.

% See Article 117(2) and (3) of the Italian Constitution.

*” On the Ruling No. 303 of 1 October 2003 cf. T. Groppi and N. Scattone, Italy: The Subsidiarity Principle, in:
International Journal of Constitutional Law, 2006, Vol. 4, No. 1, p. 131ff. In that case the Court found that it
is lawful for the central government to perform, and for the State law to regulate, administrative tasks con-
cerning planning and authorisation of large-scale infrastructures of nationwide interest. In the wake of that
judgment in a number of other rulings the Constitutional Court upheld the existence of subsidiary lawmak-
ing powers of the State. See, among many, Ruling No. 6 of 13 January 2004 (construction and enlargement
of power plants); No. 31 of 26 January 2005 (creation and management of a national funding body support-
ing research projects of exceptional scientific value); No. 62 of 29 January 2005 (choice of the location of



A paramount role in the jurisprudence of the Italian Constitutional Court on subsidi-
arity is played by loyal cooperation. Since the landmark Ruling No. 303 of 1 October
2003 the Constitutional Court has maintained that a State law taking a function
away from the regional level and allocating it to the central government on grounds
of subsidiarity must lay down adequate cooperation mechanisms. Accordingly the
regional authorities need to be involved in the exercise of that function. The Consti-
tutional Court has consistently applied the loyal cooperation requirement. Only in a
small number of cases the Court failed to impose loyal cooperation mechanisms on
the central government. This happened with the Rulings No. 31 of 26 January 2005
(on funding of research projects of exceptional scientific significance) and No. 151 of
12 April 2005 (on the introduction of €150 state subvention for the purchase of a
decoder). However it needs to be highlighted that in both circumstances the Court
held that State uniform action was primarily justified by the need to implement a
constitutional objective (promotion of scientific research, Ruling No. 31 of 2005) or a
constitutional principle (pluralism of information, Ruling No. 151 of 2005).

In Italy there is no national lawmaking body representing the Regions in the legisla-
tive process. Accordingly the cooperation required by the Constitutional Court shall
take place in other fora. For example in Ruling No. 6 of 13 January 2004 on the crea-
tion of new power plants and the enlargement of existing ones, the Court stated
that the national plan concerning the power plants needed to be agreed within the
State-Regions Conference.?® Similarly, in Ruling No. 242 of 24 June 2005, concerning
a national fund supporting medium and large size enterprises, the Court held that

the national deposit of radioactive waste); No. 151 of 12 April 2005 (payment of an €150 State subvention
for the purchase or the hire of a decoder); No. 242 of 24 June 2005 (creation and administration of a na-
tional fund supporting medium and large size companies); No. 270 of 23 June 2005 (transformation of cer-
tain public healthcare institutions into foundations); No. 285 of 19 July 2005 (financial support of cinema-
tography); No. 383 of 14 October 2005 (licensing for building and/or enlarging and/or operating electricity
transmission lines); No. 213 of 1 June 2006 (subvention of fisheries and approval of the 2004 National Plan
for Fisheries and Aquaculture); No. 214 of 1 June 2006 (establishment of a national agency with responsibil-
ity for the promotion of tourism); No. 88 of 16 March 2007 (approval of plans for high quality touristic in-
frastructures in publicly owned coastal areas); No. 165 of 11 May 2007 (creation of industrial districts and
of a national agency for the dissemination of new technologies); No. 339 of 12 October 2007 (promotion of
Italian agritourism on the national and the international level); No. 63 of 14 March 2008 (creation and ad-
ministration of a national fund for the bailout of companies facing financial difficulties); No. 166 of 23 May
2008 (national plan for social housing); No. 76 of 20 March 2009 (measures aimed at supporting undertak-
ings operating in the touristic sector and support of national and international players investing in the tour-
istic sector in Italy); No. 168 of 29 May 2009 (allocation of financial resources to families, with the aim to
support the permanence of the elderly within their family as an alternative to old people’s homes); No. 16
of 21 January 2010 (creation of a national fund for infrastructures); No. 79 of 11 March 2011 (establishment
and administration of a national fund for infrastructures in seaports of national significance).

38 Cf. para. 7 of the judgment. According to Article 12(2) of Act No. 400 of 23 August 1988 the State-Regions
Conference (Conferenza Stato-Regioni) is composed of the President of the Council of Ministers (chair), the
presidents of the Regions and the presidents of the Autonomous Provinces of Trent and Bolzano. On the
powers of the State-Regions Conference cf. Legislative Decree No. 281 of 28 August 1997. In the view of the
Constitutional Court the State-Regions Conference is the principal forum for discussion and negotiation of
policy between the State and the Regions (cf. Ruling No. 116 of 31 March 1994).



the criteria for the administration of the fund had to be agreed within the same Con-
ference.”® An agreement with an individual Region is required where a decision of
the central government has a specific impact on that regional authority. For example
in Ruling No. 6 of 13 January 2004 the Court held that a power plant may be built in
the territory of a Region only with the consent of the Region concerned.*

The need for cooperation raises the issue of how the State can overcome a refusal
to cooperate or a lack of agreement by the regional authorities. In Ruling No. 6 of 13
January 2004 the Court held that the opposition of a Region to the installation of a
power plant within its territory is an ‘insuperable obstacle’. However, elsewhere the
Court accepted that the regional opposition can be overcome through a special pro-
cedure inspired to loyal cooperation. For example in the Ruling No. 121 of 26 March
2010 the Court dealt with the opposition of the Unified Conference (State-Regions-
Local Authorities) to the implementation of the national plan on public housing. The
Court held that such opposition could be overcome only through a special proce-
dure involving further negotiations. Accordingly it invalidated a provision which es-
tablished that, in case of failure to reach an agreement within 90 days, the central
government could unilaterally decide on public housing. In fact the invalidated pro-
vision downgraded the position of the regional and local authorities to mere consul-
tation.** In the Ruling No. 33 of 2 February 2011 the Court held that failure to reach
an agreement with an individual Region on the identification of sites suitable for
placing and operating nuclear power plants can be overcome only through further
negotiations with the Region concerned. The negotiations have to take place within
a committee comprised of an equal number of representatives of the central gov-
ernment and of the Region. If, after 60 days, no agreement is achieved, the central
government will be entitled to decide where to locate the plants, but the president
of the Region will be involved in the decision by taking part in the relevant session of
the Council of Ministers.*

39 Cf. para. 7 of the judgment. On the same wavelength cf. Ruling No. 163 of 27 June 2012 concerning a na-
tional strategic plan on broadband infrastructures (para. 2.2). When a function allocated to the central gov-
ernment also affects the position of the local authorities, as well as that of the Regions, the agreement has
to take place within the Unified Conference (Conferenza Unificata, a forum merging the State-Regions Con-
ference and the State-Cities-Local Authorities Conference). The Unified Conference (established by Legisla-
tive Decree No. 281 of 28 August 1997) is a forum for discussion of political issues affecting all tiers of gov-
ernment; national, regional and local level. In Ruling No. 33 of 2 February 2011, concerning the authoriza-
tion to build nuclear power plants, the Court held that the ministerial decree identifying the locations suit-
able for such plants required an agreement within the Unified Conference (cf. para. 6.2.2 of the judgment).
* In the same wavelength cf. Ruling No. 163 of 27 June 2012 concerning a national strategic plan on broad-
band infrastructures (at para. 2.2) and Ruling No. 179 of 11 July 2012 concerning administrative coopera-
tion between different public authorities and tiers of government (at para. 5.2.1).

* Cf. para. 9 of the judgment.

%2 Cf. para. 7 of the judgment. In the same wavelength cf. Ruling No. 39 of 15 March 2013 and Ruling No.
239 of 11 October 2013. No agreement, but mere consultation within the State-Regions Conference is re-
quired when a decision is not ‘political’ but merely ‘technical’ (i.e. it is based on the application of standards
and methods derived from science). For example, in Ruling No. 278 of 22 July 2010 (licence to build and op-



Occasionally the cooperative requirement seemed to overtake even the subsidiarity
concern and the Court seemed to take as a given the existence of a need for uniform
State action. For example in Ruling No. 303 of 1 October 2003, regarding large-scale
infrastructures, the Court held that it is not part of the Court’s role, when reviewing
legislation, to decide whether a given infrastructure is ‘strategic’ or ‘of vital national
interest’. On that occasion the Court attached an exclusively procedural meaning to
subsidiarity and required only that the law had to include the involvement of the re-
gional authorities in the form of an ‘agreement’ on the classification of an infrastruc-
ture as ‘strategic’ or ‘of vital national interest’.*”* A further example of this approach
can be seen in Ruling No. 79 of 11 March 2011 concerning Parma Subway. The Court
held that the consent of the relevant Region (Emilia-Romagna) to the inclusion of
Parma Subway in the national Plan of Strategic Infrastructures sufficed in order to
justify the exercise by the State of legislative and administrative responsibilities re-
lating to this infrastructure.*

Only in a small number of cases (five between 2003 and 2015) the Court refused to
grant subsidiary lawmaking powers to the State due to the absence of a need for
uniform action by the central government, i.e. on grounds of a breach of subsidiar-
ity. For example, in the Ruling No. 219 of 8 June 2005 on the ‘lavori socialmente utili’
(socially useful jobs*), the Court found that administrative tasks concerning those
jobs have an exclusively local dimension and, accordingly, should be handled by the
Municipalities. Another interesting example is Ruling No. 148 of 7 June 2012, where
the Court held that the need to tackle the economic recession, alone, did not justify
a temporary exception to the constitutional distribution of responsibilities between
the central government and the regional authorities.*

erate nuclear power plants) the Court found that a decision of the central government identifying the types
of nuclear power plants that are considered to be suitable for the Italian territory does not require an
agreement with the Regions. Such decision is not ‘political’, but merely ‘technical’. Accordingly, simple con-
sultation with the Regions within the State-Regions Conference would be enough for complying with the
principle of loyal cooperation and for legitimising the lawmaking activity of the State. Cf. para. 16 of the
judgment.

3 Cf. para. 2.1 and 2.2 of the judgment.

* Cf. para. 3-5 of the judgment. See also: Ruling No. 121 of 26 March 2010 (national plan for public hous-
ing, cf. para. 6.1 of the judgment). It needs to be pointed out that this judgment relies on earlier cases de-
cided by the Court on ‘neighbouring’ issues (see, for example, Ruling No. 166 of 23 May 2008 on social
housing). In Ruling No. 94 of 11 April 2008 concerning funding made available by the central government
for the development of tourism, the Court did not analyse the need for uniform State action. This is proba-
bly due to the fact that the claimant Region had not challenged the State’s right to legislate on the issue
and had only reported to the Court an infringement of the principle of loyal cooperation. It also needs to be
taken into account that prior to this judgment the Court had already granted considerable powers to the
State in the area of tourism on grounds of subsidiarity (cf. Ruling No. 214 of 1 June 2006 and Ruling No. 88
of 16 March 2007).

* These are jobs offered by local authorities to unemployed people in order to give them a source of in-
come.

% See also: Ruling No. 285 of 19 July 2005, where the Court held that the Region is the adequate level of
government in relation to licensing multiplex movie theatres; Ruling No. 168 of 23 May 2008, where the



To conclude, in Italy too subsidiarity is fundamentally justiciable. However only in a
few cases justiciability led the Constitutional Court to maintain a legislative respon-
sibility at the regional level. More often subsidiarity is used to lift responsibilities up
to the State level and to justify State legislative intervention rather than for limiting
it. Subsidiarity is politically sustainable for the State legislature because only rarely,
i.e. only in extreme circumstances, it leads to the invalidation of State action (since
2003 this occurred only five times compared to a myriad of cases in which a compe-
tence was attributed to the State). At the same time the allocation of additional re-
sponsibilities to the State on grounds of subsidiarity becomes sustainable thanks to
the involvement of the regional authorities in the exercise of those responsibilities
pursuant to loyal cooperation, in this way promoting State-Region co-governance of
certain policy areas.

The Italian case study strengthens the idea that the principle of subsidiarity could be
judicially enforced in the Court of Justice too. However it needs to be taken into ac-
count that only in exceptional cases of a clear misuse of power a challenge of a piece
of legislation by a Region has led to its annulment by the Constitutional Court. Sub-
sidiarity in Italy mirrors a cooperative vision. According to this vision subsidiarity has
to be combined with loyal cooperation and may lead (usually will lead) to the exer-
cise of a responsibility by the central authority with the participation of the regional
level rather than to a rigid vertical separation of powers. Subsidiarity may therefore
implement proximity to the citizen not only by leaving the exercise of a responsibil-
ity to the level of governance which is closer to the citizen. It may achieve this result
also through adequate arrangements for the participation by lower echelons of gov-
ernment in lawmaking and policymaking. A cooperative dimension of subsidiarity
has progressively established itself in recent years also on the EU level (cf. infra sec-
tion C2).

3. Justiciability of subsdiarity before the Court of Justice of the EU

On the rare occasions in which subsidiarity concerns were submitted to the Court,
this never led to the annulment of an act of the Union. However the Court does not
uphold the action of the institutions without further scrutiny. This was probably the
case in UK v Council concerning the Working Time Directive, where the Court ap-
peared to accept the point of view of the Council without an independent and accu-
rate analysis of the subsidiarity question. According to the circular argument used by
the Court on that occasion, if the Council found that it is necessary to achieve a cer-
tain objective “to improve the existing level of protection as regards the health and

Court held that the promotion of energy-saving initiatives is not such as to require uniform State action;
and, finally, Ruling No. 215 of 17 June 2010, where the Court found that the urgency of creating infrastruc-
tures in the energy sector did not justify the allocation to the central government of the responsibility for
planning and building such infrastructures.



safety of workers and to harmonize the conditions in this area”, then, “achievement
of that objective ... necessarily presupposes Community-wide action”.*’

In other cases the Court developed a more substantial reasoning in support of Union
action. For example, in Netherlands v European Parliament and Council, concerning
Directive 94/44/EC, albeit with a somewhat concise explanation, the Court held that
harmonisation of legislation and practice in the area of protection of biotechnologi-
cal inventions “could not be achieved by action taken by the Member States alone”.
In addition, according to the Court, as the scope of the protection had immediate ef-
fects on intra-Community trade, “it is clear that, given the scale and effects of the
proposed action, the objective in question could be better achieved by the Commu-
nity”.*

The same argument, i.e., that harmonization of laws is required in order to achieve
common market objectives, arose also in later rulings. For example, in the case Brit-
ish American Tobacco the Court held that “the Directive’s objective to eliminate the
barriers raised by the differences which still exist between the Member States’ laws
... on the manufacture, presentation and sale of tobacco products” could not be suf-
ficiently achieved by the Member States individually and called for action at Com-
munity level. “It follows”, according to the Court, that “the objective of the pro-
posed action could be better achieved at Community level”.*® Also in the case Voda-
fone, concerning EC Regulation No. 717/2007 on the ‘Eurotariff’ for roaming ser-
vices, the Court engaged in a sufficiently thorough analysis of the challenged act be-
fore accepting the view, contained in the Preamble to the Regulation, that the in-
terdependence between wholesale and retail roaming charges renders the choice to
impose a ‘ceiling’ on both quantities fully compliant with subsidiarity.>

In the recent case Estonia v European Parliament and Council, concerning the EU Ac-
counting Directive 2013/34/EU, the Court engaged thoroughly with the subsidiarity
plea filed by Estonia and had the opportunity to clarify another crucial point. The
simple fact that a single Member State is already up-to-speed with the Union does
not imply necessarily and per se a breach of the principle of subsidiarity: “The sub-
sidiarity principle”, the Court held, “is not intended to limit the EU’s competence on

* Case C-84/94 UK v Council [1996] ECR I-5755 (para. 47).

*8 Case C-377/98 Netherlands v European Parliament and Council [2001] ECR I-7079 (para. 32).

* Case C-491/01 The Queen v Secretary of State for Health (ex parte British American Tobacco Ltd.) [2002]
ECR 1-11453 (para. 181-183). A similar reasoning can be found in Joined Cases C-154/04 and C-155/04 ANH
v Secretary of State for Health [2002] ECR 1-6451, at para. 106-107, in relation to Directive 2002/46 on food
supplements. The Court says: “To leave Member States the task of regulating trade in food supplements
which do not comply with Directive 2002/46 would perpetuate the uncoordinated development of national
rules and, consequently, obstacles to trade between Member States and distortions of competition so far
as those products are concerned” (para. 106). Cf. also Case C-103/01 Commission v Germany [2003] ECR I-
5369 (para. 47) and Case T-526/10 Inuit Tapiriit Kanatami et al. v Commission [ECLI:EU:T:2013:215] (para.
83-85).

*% Case C-58/08 The Queen v Secretary of State for Business (ex parte Vodafone) [2010] ECR 1-4999 (para.
78).



the basis of the situation of any particular Member State taken individually”. Ac-
cordingly, “the principle of subsidiarity cannot have the effect of rendering an EU
measure invalid because of the particular situation of a Member State, even if it is
more advanced than others in terms of an objective pursued by the EU legislature,
where, as in the present case, the legislature has concluded on the basis of detailed
evidence and without committing any error of assessment that the general interests
of the European Union could be better served by action at that level”.** In summary,
in the EU (like in Germany and Italy), subsidiarity concerns the relationship between
levels of governance (the Union and all the Member States) and it shall not lead to
asymmetry in the legislation in force across the EU.

An additional element must be taken into account. The Court of Justice’s judgments
consider the opinions of the Advocates General. In relation to subsidiarity, in no cir-
cumstance the Court came to a conclusion different from that envisaged by an Ad-
vocate General. Whilst admittedly some Advocates General’s opinions entail a sur-
face scrutiny of subsidiarity,”” others are quite thorough when tackling the same is-
sue.” Accordingly, the ‘pro-Union’ conclusions of the Court do not appear the result
of an aprioristic ‘ideology’, but of an independent and generally thorough reflection
upon the content and impact of a regulation.

In conclusion the Court of Justice does carry out a scrutiny of subsidiarity. The fact
that until now no act of the Union has been annulled for a breach of that principle is
probably due to the limited number of cases in which the issue has been brought
before the Court and, according to some observers, to the fact that in all these cases
there happened to be solid grounds for the action of the Union.>* For this reason, so
far, the justiciability of subsidiarity has remained politically sustainable for the EU
and has not led to conflicts between the Union legislator and the judiciary. However,
the alleged ‘light touch’ of the Court on subsidiarity triggered criticism and led to the

> Judgment of the Court (Second Chamber) of 18 June 2015, Case C-508/13, Estonia v European Parliament
and Council, not yet published (para. 53-54).

2 cf., for example, AG Geelhoed Opinion in Joined Cases C-154/04 and C-155/04 ANH v Secretary of State
for Health.

>* See especially AG Poiares Maduro Opinion in Case C-58/08, The Queen v Secretary of State for Business
(ex parte Vodafone) and AG Jaaskinen Opinion in Case C-507/13, UK v European Parliament and Council
(para. 101ff.), not yet published in ECR. See also AG Léger Opinion in Case C-84/94, UK v Council (Working
Time Directive).

>* Cf. in particular P. Van Nuffel, The Protection of Member States’ Regions Through the Subsidiarity Princi-
ple, in: C. Panara and A. De Becker (eds.), The Role of the Regions in EU Governance, Heidelberg, Springer,
2011, p. 55ff. (pp. 65-66); and P. Craig, Subsidiarity: A Political and Legal Analysis, in: Journal of Common
Market Studies, 2012, Vol. 50, No. S1, p. 72ff. (p. 80), who counted no more than ten real subsidiarity chal-
lenges in nearly twenty years, i.e. roughly only one every two years. See also the recent Judgment of the
General Court of 25 February 2015, T-257/13, where the Court dismissed an action of Poland based on sub-
sidiarity.



introduction of the early warning system in the Subsidiarity Protocol attached to the
Treaty of Lisbon.>

C. Alternative routes for the enforcement of subsidiarity
1. Judicial enforcement of subsidiarity through proportionality

Article 5 TEU allows for Union action not only ‘if’, but also ‘insofar as’, the objectives of
the proposed action cannot be sufficiently achieved by the Member States and can be
better achieved at Union level. The expression ‘insofar as’ refers to the proportionality
requirement, according to which all Union action should not go beyond what is ‘ap-
propriate’ and ‘necessary’ to achieve the proposed objective. More specifically, pro-
portionality demands that Union action shall be kept to the minimum necessary, i.e.,
as specified in Article 5(4) TEU, “... the content and form of Union action shall not ex-
ceed what is necessary to achieve the objectives of the Treaties”. Accordingly, the Am-
sterdam Protocol on Subsidiarity and Proportionality required Union institutions to
leave as much scope for national decision as possible, to prefer directives to regula-
tions and framework directives to detailed measures, and to minimise the burden, fi-
nancial or administrative, of Union measures for, inter alia, national governments and
local authorities.>®

Some scholars argue that the autonomy of the Member States could be better pro-
tected through judicial review of proportionality of Union action rather than through
subsidiarity.”” Allegedly, due to the traditionally more detailed character of the pro-
portionality test if compared to subsidiarity, its use would favour the autonomy of
the Member States.® In reality there is no evidence that, by focusing on proportion-
ality rather than on subsidiarity the Court of Justice would be more likely to find on

>> Cf. Articles 6 and 7 of Protocol No. 2 on the Application of the Principles of Subsidiarity and Proportional-
ity attached to the Treaty of Lisbon. The Lisbon Protocol on Subsidiarity was originally drafted by the Euro-
pean Convention (Working Group | on the Principle of Subsidiarity) and annexed to the Treaty Establishing
A Constitution for Europe.

*® Cf. Amsterdam Protocol on Subsidiarity and Proportionality, points 6, 7 and 9. These requirements are
not entailed in the Lisbon Protocol. However the new Protocol requires that draft legislative acts contain an
assessment of the proposal’s financial impact and, in the case of a directive, of its implications for the rules
to be issued by the Member States, including, where necessary, regional legislation (cf. Art. 5). Draft legisla-
tive acts should also take account of the need for any burden, whether financial or administrative, falling
upon the Union, national governments, regional or local authorities, economic operators and citizens, to be
minimised and commensurate with the objective to be achieved (ibid.).

>’ Cf. R. Schutze, Subsidiarity after Lisbon: reinforcing the safeguards of federalism?, in: Cambridge Law
Journal, 2009, Vol. 68, No. 3, p. 525ff. (pp. 525-536), who differentiates ‘federal proportionality’, protecting
Member States’ autonomy, from ‘liberal proportionality’, protecting individual rights (ibid. p. 533). See also
G. Davies, Subsidiarity: the wrong idea, in the wrong place, at the wrong time, in: Common Market Law Re-
view, 2006, Vol. 43, No. 1, p. 63ff.

*% G. Davies, Subsidiarity: the wrong idea, in the wrong place, at the wrong time, in: Common Market Law
Review, 2006, Vol. 43, No. 1, p. 63ff. (p. 81 ff.), is very aware of the difficulties in the application of propor-
tionality for the protection of Member States’ autonomy.



the side of the Member States.> For example, in UK v Council, concerning the Work-
ing Time Directive, the Court held that in order to establish whether a provision of
Community law is compliant with proportionality, it must be ascertained “whether
the means which it employs are suitable for the purpose of achieving the desired
objective” and “whether they do not go beyond what is necessary to achieve it”.® In
this case the Court pointed out that the judicial review of discretionary powers of
Community lawmaking institutions must be limited to examining whether such ex-
ercise has been vitiated by a ‘manifest error’ or by a ‘misuse of powers’, or whether
the institution concerned has ‘manifestly exceeded the limits of its discretion’.®* Af-
ter evaluating the content of the Working Time Directive against its objective to im-
prove the protection of the health and safety of workers, the Court concluded that
“... the measures on the organization of working time ... cannot ... be regarded as
unsuited to the purpose of achieving the objective pursued”.®” The Court also held
that “the Council did not commit any manifest error in concluding that the con-
tested measures were necessary to achieve the objective”,®® or “in taking the view
that the objective of harmonizing national legislation on the health and safety of
workers ... could not be achieved by measures less restrictive”.®* What counts, for
the Court, is not whether an action is really ‘necessary’ or whether, in theory, ‘less
restrictive measures’ are possible, but whether there is a ‘manifest error’ vitiating
the discretion of the Union legislator.®® Far from promising more rigour than the ap-
plication of subsidiarity, the described approach indicates a self-restraint of the Un-
ion judiciary, which is strongly remindful of the self-restraint of the German Federal
Constitutional Court in relation to the enforcement of the former need clause of Ar-
ticle 72(2) GG (cf. supra B.1.).

This conclusion is reinforced by the fact that in a number of cases the Court of Justice
seems to blur the boundary between subsidiarity and proportionality even though,
on a conceptual level, the distinction between the two quantities should be clear.
Indeed, proportionality can be distinguished from subsidiarity as it presupposes the
legitimacy of an action of the Union and it rather engages its intensity and scope.®® In

9 Cf. P. Craig, Subsidiarity: A Political and Legal Analysis, in: Journal of Common Market Studies, 2012, Vol.
50, No. S1, p. 72ff. (p. 82 ff.).

% Case C-84/94 UK v Council [1996] ECR |-5755 (para. 57), referring to Case C-426/93 Germany v Council
[1995] ECR 1-3723 (para. 42).

®! Case C-84/94 UK v Council [1996] ECR |-5755 (para. 58).

2 bid., para. 59.

% bid., para. 60.

 bid., para. 66.

® See also Case C-58/08 The Queen v Secretary of State for Business (ex parte Vodafone) [2010] ECR 1-4999
(para 52), Case C-110/03 Belgium v Commission [2005] ECR 1-2801 (para. 68), Case T-526/10 Inuit Tapiriit
Kanatami et al. v Commission [ECLI:EU:T:2013:215] (para. 87ff.) and, more recently, Judgment of the Court
(Second Chamber) of 18 June 2015, Case C-508/13, Estonia v European Parliament and Council, not yet
published (para. 29 and 37-39).

% Cf. P. Van Nuffel, The Protection of Member States’ Regions Through the Subsidiarity Principle, in: C.
Panara and A. De Becker (eds.), The Role of the Regions in EU Governance, Heidelberg, Springer, 2011, p.



the case British American Tobacco, for example, the Court, while judging on subsidiar-
ity, makes reference to the paragraphs of the same judgment examining and reject-
ing the submission on proportionality: “... the intensity of the action undertaken by
the Community in this instance [as well as being in keeping with the requirements of
proportionality] was also in keeping with the requirements of the principle of sub-
sidiarity in that ... it did not go beyond what was necessary to achieve the objective
pursued”.®”” Accordingly, given that subsidiarity and proportionality are often fused to-
gether in the analysis of the Court rather than examined separately, it appears uncer-
tain or even unlikely that the Court may adopt a more rigorous approach to propor-
tionality than to subsidiarity.

In Italy, however, proportionality is an additional element of protection for regional
and local authorities (cf. supra B.2.). In a few cases concerning subsidiarity the Ital-
ian Constitutional Court carried out also the proportionality test. From the analysis
of its case law it emerges that, when testing proportionality, the Court looks at the
‘breadth’ and/or at the ‘intensity’ of a regulation. For example, in Ruling No. 214 of
1 June 2006, the Court focused on the range of tasks assigned to a certain public
body (‘breadth’). The Court held that the law establishing the National Committee
for Tourism had gone beyond what is strictly necessary for the promotion of tour-
ism. The law in question, instead of specifying and delimiting the remit of the Com-
mittee, had entrusted it with an all-embracing activity of policy coordination for the
entire touristic sector and for this reason the scale of State intervention appeared
disproportionate.®® When checking proportionality, the Court may also look at the
‘intensity’ of a regulation. For example, in Ruling No. 166 of 23 May 2008, the Court
held the national plan on social housing compliant with the principle, because the
plan consisted of general guidelines leaving sufficient scope for regional implemen-
tation.

55ff. (p. 58). Cf. also AG Léger Opinion Case C-84/94 (para. 125 ff.) and K. Lenaerts and P. Van Nuffel, Euro-
pean Union Law, London, Sweet & Maxwell, 2011 (3rd ed.), pp. 144-145.

%7 Case C-491/01 The Queen v Secretary of State for Health (ex parte British American Tobacco Ltd.) [2002]
ECR 1-11453 (para. 184). Also in Case C-176/09 Luxembourg v European Parliament and Council [2011] ECR
I-3727, in relation to Directive 2009/12/EC on airport charges, the subsidiarity plea brought by Luxembourg
seems to be concerned with proportionality rather than with subsidiarity strictly speaking (cf. para. 73-84).
% (Cf. para. 8 of the judgment. Only a few rulings dealt with proportionality in the context of subsidiarity.
For example, in Ruling No. 165 of 11 May 2007, in relation to the national agency for the dissemination of
new technologies, the Court held that the principle of proportionality had been respected as the responsi-
bilities of the national agency are limited to the strictly necessary (cf. para. 4.4 of the judgment). In the Rul-
ing No. 215 of 17 June 2010 the Court held that it was disproportionate, in addition to the task of planning
infrastructures in the energy sector, to grant the central government the task of completing such infrastruc-
tures; a task which, in the view of the Court, could be effectively performed by the Regions (cf. para. 4). In
the Ruling No. 232 of 22 July 2011 the Court invalidated another all-embracing State provision concerning
the creation of ‘no bureaucracy areas’ in the South of Italy. The Court pointed to the lack of justification for
the State provision in the light of subsidiarity, proportionality and rationality (cf. para. 5.5 of the judgment).
On the same wavelength see also the Ruling No. 144 of 28 May 2014.



To conclude, due to the self-restraint of the Court of Justice and to the blurred dis-
tinction between proportionality and subsidiarity in the jurisprudence of the Court,
proportionality is not necessarily more rigorous or favourable to the autonomy of
the Member States than subsidiarity. However, the case-law of the Italian Constitu-
tional Court shows that proportionality can be a valuable auxiliary tool, along with
subsidiarity, for assessing the soundness of State action and for preventing unneces-
sary State action in the areas of responsibility of the sub-national authorities.

2. Subsidiarity and procedural arrangements

The Amsterdam Subsidiarity Protocol of 1997 followed both a ‘substantive’ and a ‘pro-
cedural’ approach to subsidiarity. It laid down substantive guidelines in order to assess
whether the conditions of Article 3b of the EC Treaty were fulfilled. Such guidelines re-
ferred, inter alia, to situations where “the issue under consideration has transnational
aspects which cannot be satisfactorily regulated by action by Member States” or
where “actions by Member States alone... would conflict with the requirements of the
Treaty (such as the need... to avoid disguised restrictions on trade...)”.* Interestingly,
the Lisbon Subsidiarity Protocol of 2007, which replaced the Amsterdam Protocol,
does not contain similar guidelines, apparently preferring to focus on procedural
rather than on substantive aspects of subsidiarity.

Yet, in addition to substantive criteria, the Amsterdam Subsidiarity Protocol also laid
down procedural requirements, ensuring that subsidiarity received due consideration
by the Union legislator during the lawmaking process. Point 4 of the Protocol estab-
lished that “For any proposed Community legislation, the reasons on which it is
based shall be stated with a view to justifying its compliance with the principles of
subsidiarity and proportionality; the reasons for concluding that a Community objec-
tive can be better achieved by the Community must be substantiated by qualitative
or, wherever possible, quantitative indicators”. This obligation received additional
specification in relation to the Commission, who had to “justify the relevance of its
proposals with regard to the principle of subsidiarity” (cf. Point 9), as well as in rela-

% Amsterdam Subsidiarity Protocol, point 5: “For Community action to be justified, both aspects of the sub-
sidiarity principle shall be met: the objectives of the proposed action cannot be sufficiently achieved by
Member States’ action in the framework of their national constitutional system and can therefore be better
achieved by action on the part of the Community.

The following guidelines should be used in examining whether the abovementioned condition is fulfilled:

- the issue under consideration has transnational aspects which cannot be satisfactorily regulated by action
by Member States;

- actions by Member States alone or lack of Community action would conflict with the requirements of the
Treaty (such as the need to correct distortion of competition or avoid disguised restrictions on trade or
strengthen economic and social cohesion) or would otherwise significantly damage Member States’ inter-
ests;

- action at Community level would produce clear benefits by reason of its scale or effects compared with
action at the level of the Member States.”



tion to the Parliament and the Council, who had to “consider their consistency with
Article 3b of the Treaty” (cf. Point 11). Similar obligations are contained in the new
Subsidiarity Protocol attached to the Treaty of Lisbon.”

These procedural requirements are not merely facultative. They are legally binding
and judicially enforceable before the Court of Justice. Admittedly the judicial review
of the duty to state reasons has always been light touch. Indeed, so long as the insti-
tutions adequately considered subsidiarity concerns during the lawmaking process,
the Court does not require the act to contain an explicit explanation of compliance
with subsidiarity.”* Also, in the recent case C-508/13 on the EU Accounting Directive
the Court of Justice found that there is no duty to state reasons in relation to every
provision of an act and that a state shall know about the fundamental reasons of an
act also from its participation in the Council.” Yet, the judicial enforceability of sub-
sidiarity-related procedural requirements is clearly confirmed by a recent Opinion of
Advocate General Jaaskinen concerning the alleged breach of subsidiarity by the in-
troduction by the Union of an obligatory maximum fixed ratio of 100% of fixed sal-
ary for variable remuneration of bank managers. Interestingly Advocate General
Jaaskinen says that: “Subject to respecting procedural requirements, the legislature
possesses a wide margin of discretion when assessing whether a Union measure ad-
heres to the principles of proportionality and subsidiarity” (emphasis added).”® The
Union judiciary shall scrutinize whether these procedural requirements have been
respected.”* At the same time, for what concerns the merits of a plea on subsidiarity
and/or proportionality, the Court shall annul an act only if the applicant seeking a
declaration of invalidity shows (the burden of proof being on the claimant) that the
contested measure is ‘manifestly inappropriate’, having regard to the objective pur-
sued by the institutions.”

The most important procedural innovation introduced by the Lisbon Subsidiarity Pro-
tocol is certainly the ‘early warning system’’®, a mechanism aiming to create a dialogue
between national parliaments and Union institutions during the legislative process.
The rationale for the early warning system is to ensure appropriate consideration of

70 cf. Art. 5 Lisbon Subsidiarity Protocol. On the concept of procedural subsidiarity cf. A. D’Atena, Diritto re-
gionale, Torino, Giappichelli, 2010, p. 183.

"1 See the Case C-233/94 Germany v European Parliament and Council [1997] ECR 1-2405, at para. 25-29,
and the Case C-377/98 Netherlands v Parliament and Council [2001] ECR |-7079, at para. 33.

72 Judgment of the Court (Second Chamber) of 18 June 2015, Case C-508/13, Estonia v European Parliament
and Council, not yet published (para. 51 and 62 respectively).

3 cf. Opinion of AG Jaaskinen, 20 November 2014, Case C-507/13, UK v European Parliament and Council,
para. 100, not yet published in ECR. On 21 November 2014 the UK withdrew its application and, by Order of
the President of the Court of 9 December 2014, the Case C-507/13 was removed from the Register of the
Court.

" See also the Judgment of the Court (Second Chamber) of 18 June 2015, Case C-508/13, Estonia v Euro-
pean Parliament and Council, not yet published (para. 51 and 62 especially).

> Cf. Opinion of AG Jaaskinen, 20 November 2014, Case C-507/13, UK v European Parliament and Council,
para. 96, not yet published in ECR.

76 Cf. Art. 6-7 of the Protocol.



subsidiarity by the proponent of a legislative act and by the Union legislator. The na-
tional parliaments are entitled to submit reasoned opinions concerning the compli-
ance of a proposal with subsidiarity. However, it is not easy to reach the minimum
number of votes for triggering a yellow or an orange card. So far only two yellow
cards have been issued. On the first occasion, concerning the right to strike, the
Commission chose to withdraw the proposal, mainly because the wide opposition to
the act rendered its approval unlikely. On the second occasion, concerning the es-
tablishment of the European Public Prosecutor, the Commission chose to maintain
its original proposal unchanged. However, this proposal is still awaiting approval by
the Council where unanimity is required.”’

In theory the early warning system could also offer a contribution to modify the tra-
ditional self-restraint of the Court of Justice in relation to subsidiarity. The evidence
contained in the reasoned opinions of the national parliaments and of the Commis-
sion could be taken into account by the Court of Justice when addressing a subsidi-
arity complaint. Furthermore the procedural requirements of the early warning sys-
tem seem to be judicially enforceable by the Court and failure to comply with these
could lead to the invalidation of an act. In this way, however, the Court would be en-
forcing certain procedural requirements rather than subsidiarity ‘per se’.

A similar tendency can be seen in the role of the Committee of the Regions (CoR) in
relation to subsidiarity. When performing its consultative role the CoR will normally
express its point of view on the conformity of a legislative proposal with subsidiar-
ity.”® The Lisbon Subsidiarity Protocol gave the CoR the right to challenge a legisla-
tive act on grounds of infringement of subsidiarity.”® Still, the CoR does not appear

7 The first yellow card was issued on 7 July 2012 in relation to the Proposal for a Council regulation on the
right to strike (cf. COM(2012)130, ‘Monti II’). The decision by the Commission to withdraw a proposal after a
yellow or an orange card would be a sign of political realism. Indeed, where a large number of national parlia-
mentarians across the EU oppose a proposal, its chances for being adopted by the lawmaking institutions might
be significantly reduced. Cf. P. Van Nuffel, The Protection of Member States’ Regions Through the Subsidiar-
ity Principle, in: C. Panara and A. De Becker (eds.), The Role of the Regions in EU Governance, Heidelberg,
Springer, 2011, p. 55ff. (p. 72); P. Kiiver, The Treaty of Lisbon, the National Parliaments and the Principle of
Subsidiarity, in: Maastricht Journal of European and Comparative Law, 2008, Vol. 15, No. 1, p. 77ff. (p. 81).
The second yellow card was issued on 28 October 2013 in relation to the Commission’s proposal on the es-
tablishment of the European Public Prosecutor’s Office (‘EPPO’; COM(2013)514 final). The Commission
stated its intention to maintain the proposal in the Communication of 27 November 2013 COM(2013) 851
final. The proposal was approved by the European Parliament on 14 March 2014. On the limited effective-
ness of the early warning system cf. D. Janci¢, The Game of Cards: National Parliaments in the EU and the
Future of the Early Warning Mechanism and the Political Dialogue, in: Common Market Law Review, 2015,
Vol. 52, No. 4, p. 939ff.

78 Cf. Art. 55(2) of the CoR’s Rules of Procedure. The CoR sees itself as the ‘custodian’ or ‘watchdog’ of the
principle of subsidiarity. Cf. S. Ricci, The Committee of the Regions and the Challenge of European Govern-
ance, in: C. Panara and A. De Becker (eds.), The Role of the Regions in EU Governance, Heidelberg, Springer,
2011, p. 109ff. (pp. 123-126).

% Cf. Art. 8(2) of the Protocol. This only applies to those acts for whose adoption the consultation of the
CoR is mandatory. The TFEU requires an opinion of the CoR for legislative proposals in the following policy
areas: Transport (Art. 91(1)), including sea and air transport (Art. 100.2); Employment (Art. 148(2) and



particularly confident that subsidiarity can be enforced through judicial review. Until
now no challenge has been lodged by the CoR against an act for an infringement of
subsidiarity. Admittedly it cannot be excluded that the right to challenge, albeit not
yet exercised, may have strengthened the opinions of the CoR vis-a-vis the lawmak-
ing institutions and that, accordingly, the CoR may be playing a stronger role in the
legislative process. Still, one more time compliance with subsidiarity seems to stem
from dialogue between different political players.

Also the procedural requirement for the Commission to consult the CoR (albeit not
only in relation to subsidiarity) in relation to proposals in certain policy areas is judi-
cially enforceable. Pursuant to Article 263(3) TFEU the CoR has the status of a privi-
leged applicant when challenging an act to protect its constitutional prerogatives.
Like in the early warning system, however, there would be a shift of focus of the ju-
dicial review from subsidiarity ‘per se’ to the enforcement of certain subsidiarity-
linked procedural criteria.?® With specific reference to subsidiarity, Nettesheim has
recently proposed the oxymoronic notion of ‘politisches Recht’ (political law), indi-
cating those legal provisions which are only or principally enforceable through forms
of political coordination (politische Koordination). The role of the courts in relation
to these would be essentially limited to the enforcement of the procedures of politi-
cal coordination.®*

3. Subsidiarity and political cooperation

The early warning system is not the only potential communication channel between
the lawmaking institutions and the national and sub-national parliaments in relation
to subsidiarity. Indeed not only is it difficult to achieve the quorum for a yellow or an
orange card, but also the tight eight-week deadline might be a hurdle preventing the
issuance of a reasoned opinion. Accordingly some parliaments or chambers (for ex-
ample, the German Bundesrat, albeit only on issues perceived as particularly impor-
tant by the Lander®®) often voice their opinion (not necessarily limited to subsidiar-

149(1)); Social policy (Art. 153(2)); Education, Vocational training, Youth and Sport (Art. 165(4) and 166(4));
Culture (Art. 167(5)); Public health (Art. 168(4) and (5)); Trans-European networks (Art. 172); Economic, so-
cial and territorial cohesion (Art. 175(3), 177(1), and 178(1)); Environment (Art. 192 (1), (2) and (3)); Energy
policy (Art. 194(2)). In all these fields the Union acts in the exercise of shared powers. Accordingly, the prin-
ciple of subsidiarity should play a decisive role.

8 From the Opinion of AG Jaaskinen, 20 November 2014, Case C-507/13, UK v European Parliament and
Council, para. 103, not yet published in ECR, one may argue that the procedural requirements imposed by
EU primary law must abided by and are judicially enforceable (even though Jaaskinen does not specifically
mention the early warning system or the mandatory opinions of the CoR).

81 Cf. M. Nettesheim, Subsidiaritat durch politische Koordination, paper presented at the symposium ‘Gren-
zen Europaischer Normgebung — EU-Kompetenzen und Europdische Grundrechte’, Frankfurt am Main, 19
March 2014, passim.

8 Such as the 2013 directive on the added value tax (Council Directive 2013/43/EU of 22 July 2013, in: Offi-
cial Journal of the EU, 26 July 2013, L 201/4).



ity) through the political dialogue launched by the Commission in 2006.% Not being
rooted in primary law and being a mere soft law arrangement the political dialogue
is not judicially enforceable and there is no yellow/orange card mechanism attached
to it. However due to the flexibility of the political dialogue (which is not limited to
subsidiarity and to legislative acts and is not bound to rigid deadlines), national par-
liaments use this tool more frequently than the early warning system (in 2014, 506
opinions were issued by national parliaments but only 21 of those were reasoned
opinions issued through the early warning system®”).

Finally it has to be taken into account the duty for the Commission to consult widely
before proposing a legislative proposal (Article 2 Lisbon Subsidiarity Protocol).® This
is another channel for political cooperation and dialogue which may help the Com-
mission and the lawmaking institutions to focus on the potential impact of a regula-
tion. It is unlikely that the Court of Justice would uphold the claim that a certain act
is unlawful for lack of or inadequate preliminary consultation. However the Court
has already expressly recognised that consultation contributes legitimacy to the Un-
ion lawmaking. More specifically in the case UEAPME the Court of First Instance held
that whenever the European Parliament does not participate in the enactment of a
legislative act, the principle of democracy requires an alternative form of participa-
tion of the people. If such participation takes the form of social dialogue, the Com-
mission and the Council have the obligation to verify that the social partners in-
volved are sufficiently representative. Only in this way the democratic legitimacy of
the EU lawmaking process can be maintained.?®

# See Communication from the Commission to the European Council, A Citizens’ Agenda, Brussels, 10 May
2006, COM(2006) 211 final (p. 9).

8 Cf. Commission, Annual report 2014 on relations between the European Commission and national par-
liaments, Brussels, 2 July 2015, COM(2015) 316 final (Annex 1). The figures were similar in 2013 (621 opin-
ions and 88 reasoned opinions), 2012 (663 opinions and 70 reasoned opinion), 2011 (622 opinions and 64
reasoned opinions) and in previous years. However, it needs to be highlighted a considerable decrease in
the number of reasoned opinions from 88 in 2013 to only 21 in 2014. It will be interesting to see whether
this trend will be confirmed in following years.

Another example of multi-level cooperation on EU lawmaking/policymaking is the structured dialogue be-
tween the Commission and the European and national associations of sub-national authorities. Cf. Commu-
nication from the Commission, Dialogue with associations of regional and local authorities on the formula-
tion of European Union policy, Brussels, 19 December 2003, COM(2003) 811 final and CoR’s Bureau Deci-
sion CoR 380/2003 part Il of 19 March 2004. In the literature see L. Domenichelli, Le regioni nella Costitu-
zione europea, Milano, Giuffre, 2007, p. 71 ff. However it must be highlighted that most and probably more
fruitful (from the point of view of the sub-national authorities) contacts between the sub-national authori-
ties and the European institutions (particularly the Commission) take place through intensive lobbying car-
ried out by the representation offices of the sub-national authorities in Brussels.

# Such a duty had been introduced already by the Amsterdam Subsidiarity Protocol (Point 9).

% See the Case T-135/96, UEAPME v Council [1998] ECR 11-2335 (para. 88-89). Cf. P. Popelier, Governance
and Better Regulation: Dealing with the Legitimacy Paradox, in: European Public Law, Vol. 17, 2011, No. 3,
p. 555ff. (p. 567). See also S. Smismans, Law, Legitimacy, and European Governance. Functional Participa-
tion in Social Regulation, Oxford, OUP, 2004 (p. 340ff.). The 2001 White Paper on European Governance
clearly says that the legitimacy of the EU today depends on involvement and participation. Cf. Commission,
European Governance — A White Paper, COM(2001)428, 25 July 2001 (p. 11). In a recent paper Marija Bartl



D. Concluding remarks — Subsidiarity in the EU between sustainable justi-
ciability and multi-level cooperation

Subsidiarity is a constitutional principle of the EU whose observance is achieved by
cumulating judicial review and political cooperation in the lawmaking process. The
litigious nature of judicial review reflects the aspiration to a more clear-cut separa-
tion of responsibilities between the different political units within the EU. By con-
trast political cooperation reflects the ethos of cooperative federalism, leading to
collaboration between different political units and potentially to ‘co-governance’ of
certain subject-matters. Yet judicial review and political cooperation do not mutu-
ally exclude one another. The previous analysis corroborates the submission that
these rather do and shall complement one another in relation to subsidiarity in the
EU.

More specifically the justiciability of subsidiarity, to be politically sustainable in a
system like the EU, shall be limited to clear (always possible but rare) abuses of
power committed by the Union legislator. This judgment on subsidiarity ‘per se’
can be integrated by an evaluation of the proportionality of the same regulation.
However proportionality too can lead to the annulment of a regulation only in ex-
treme scenarios of a manifest error or a clear abuse committed by the Union legis-
lator. The limited justiciability of subsidiarity and proportionality explains why they
can be politically sustainable without conflicting with the will of the democratically
legitimated legislator incorporated into a final piece of legislation.

The gaps in the judicial enforcement of subsidiarity have to be filled through forms
of multi-level political dialogue and cooperation. These include certain procedural
requirements (such as, the early warning system introduced by the Lisbon Subsidi-
arity Protocol and the involvement of the CoR in the Union legislative process) with
the aim, among other things, to promote appropriate consideration for subsidiarity
in the lawmaking process. Compliance with these procedural requirements can be-
come the subject of cases in Union courts (which may lead to the annulment of an
act by the Court of Justice of the EU) and, potentially, in national courts. However,
the infringement of a procedural requirement established by national law (such as,
for example, a rule requiring consultation with regional parliaments with legislative
powers pursuant to Article 6 of the new Protocol) would not/could not lead to the
annulment of an act of the EU by a national court; it may possibly lead to the loss
of legitimacy of a certain Union act from the perspective of a single Member State.
A third level of implementation of subsidiarity, in addition to judicial enforcement
of subsidiarity ‘per se’ and to compliance with procedural requirements, can be the

suggests that the rationale or, in any case, the effect of the early warning mechanism is to promote demo-
cratic legitimacy of Union action rather than to enforce proximity to the citizen. Cf. M. Bartl, The Way We
Do Europe: Subsidiarity and Substantive Democratic Deficit, in: European Law Journal, Vol. 21, 2015, No. 1,
p. 23ff.



employment of instruments promoting political dialogue and cooperation, such as
the political dialogue and, but less, the structured dialogue. These instruments are
not judicially enforceable, albeit they may contribute legitimacy to the EU decision-
making and promote consideration for subsidiarity in the lawmaking process.



