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Serbian Consumer Law: out with the old, in with the new’

Consumer law has developed to form a coherent area of the law in most European
countries. In a large number of countries, it is the subject of specialist codes or
specific codifying laws® or has been integrated in a civil code.® Consumer law is
taught at universities and it is the subject of numerous textbooks.” Most
importantly, it has a clear scope: the protection of the weaker party, the consumer,
in its relations with businesses (although definitions may vary).® But while consumer
protection is now at the forefront of policy development in the EU’, this state of play
is the result of a long drawn process of political negotiations and incremental
changes alongside national systems of protection. Indeed, the Treaty of Rome 1957
remained silent on the protection of consumers with only a few indirect mentions.®
As a result, the European Community had no constitutional basis for action in this
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area. It was in the early 1970’s that political momentum started to gather, in the
wake of the Molony Committee report in the UK, the Kennedy Speech in the US® and
a number high profile cases concerning the safety of consumers, most notably the
Thalidomide tragedy in which the drug given to mothers to alleviate morning
sickness resulted in babies born with severe birth defects.'® Political momentum
paved the way for constitutional acceptance and recognition, first in the Single
European Act in 1986 where consumer law became an integral part of the policy
concerning the completion of the Single European Market', and subsequently, the
introduction of a specific consumer protection chapter in the Maastricht Treaty of
1993.'? The Treaty of Lisbon in 2007 rubber-stamped the EU advances in consumer
policy and gave it a clear legal basis*> and some prominence®* although consumer
policy remains an area of shared competence® between the member states and the
EU.

By contrast, consumer protection in Serbia is a rather new concept, with little
identity. In June 2014, the Serbian Parliament adopted the new Law on Consumer
Protection (‘LCP 2014’). It entered into force in September 2014.* The LCP 2014 is
the fourth piece of specialised legislation on consumer protection adopted in just
over a decade. The history of contemporary Serbian consumer law in effect starts in
2002 with the adoption of Serbia’s first Law on Consumer Protection®’. This law was
quickly repealed and followed by a second Law on Consumer Protection in 2005."
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include us all’ in his special message to Congress.
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Neither the first, nor second incarnation produced any significant effects in
practice'® leaving Serbian consumers in more or less the same situation they were in,
prior to the new laws being adopted. It was only the third Law on Consumer
Protection, adopted in 2010, that started to have some impact on the ground with
the application of some specific consumer rules. However such application was of a
limited extent®® because the 2010 law had some material shortcomings. The upshot
of this was that whatever rules could be applied in practice, they were
unsatisfactory, leaving consumers with little or no redress in cases where it should
have been available. The law thus required modifications to be truly effective. Those
changes came with the drafting of an entirely new law, the LCP 2014, thanks to an
EU financed project.?

Those rapid changes in Serbia denote some instability in the way consumer law and
consumer rights have developed. The instability of consumer legislation is a
phenomenon which is not limited to Serbia, but is also characteristic of the majority
of the Western Balkan countries.?” Typically, consumer protection regimes in these
countries are characterised with ‘mistransposition, slow or non-existent uptake,
insufficient enforcement, and various sources of institutional non- or
malfunctioning’.?> This phenomenon is the consequence of a lack of understanding
in these countries, including Serbia, of what is meant by the idea of consumer
protection and why there is a need for the existence of a separate regulatory regime
for consumer protection. This may well be at the root of the poor application of
consumer legislation in practice. For example, the struggle of consumer law in Serbia
and the Balkans is anchored in the fact that this is a law in mutation, struggling for
recognition.

1. Necessary shift in mainstream legal thinking: towards recognising consumer law
as an autonomous branch of the law?

Very few are the academics and legislators that are indeed willing to recognise
consumer law as an autonomous branch of the law in Serbia. This in turn may
explain the lack of resources devoted to enforcement (whether lack of training for
judges or market surveillance authorities), and the underfunding of consumer
associations.?* In Europe, consumer law has achieved full recognition by becoming
an independent policy of the European Union.”® But EU Consumer law was not made
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in a day. It evolved through a number of phases. It emerged via activism from the
European Court of Justice®®, now known as the CJEU, before being formally
recognised in the Treaty of Maastricht and developed via secondary legislation
(Directives in particular). In Serbia, consumer law or the idea of protecting
consumers only started to develop in very recent years. It is still, to a large extent,
emerging. By contrast to the EU, the way consumer law is evolving in Serbia in the
statute books is very fast paced and possibly faster than the legal system and its
associated professions are able to absorb the change. Indeed the emergence of
consumer law comes with fully fledge legislation rather than be developed
incrementally. In Serbia, the development of a separate regulatory regime for the
protection of the consumers, conceptualised as the weaker party in their
relationship with traders, is an idea which was imposed from the outside and does
not reflect mainstream legal thinking.

Yet, it is one that Serbian lawyers will need to get familiar with because the adoption
of an efficient consumer protection regime is a condition for Serbian progress in the
process of European integration. Namely, all countries willing to become EU
Member States need to align their regulatory systems of consumer protection with
EU Law. That represents a mandatory requirement.?” The four successive legislative
pieces that have been dealing with consumer protection in recent years are the
outcome of Serbia’s attempt to align its consumer legislation, but also to establish a
workable system of consumer protection to satisfy the European requirements.

In that sense, the alignment of consumer legislation is, together with health issues,
the subject of a separate chapter of the regular Progress Reports that the European
Commission adopts every year and where it assesses the progress of each of
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(potential) candidate countries in its process of the European integration. The
obligation of Serbia to fully align its legislation was formalised by the Stabilisation
and Association Agreement that Serbia signed with the European Union, which
entered into force in 2013. The Stabilisation and Association Agreement is the main
instrument for regulation until the accession of Serbia into the European Union. This
Agreement imposes a formal obligation on Serbia to fully align its regime of
consumer protection with that of the consumer acquis.”®

While Europe had decades to slowly adapt to the idea of protecting consumers’
economic rights, Serbia is confronted with a mature body of laws already
implemented into its legal order. As a result, while resistance on the ground may be
strong, it is necessary to find ways of accelerating acceptance of a consumer law that
is already in force in Serbia. One important way of doing so is to first of all spread
understanding about the law, its main features and benefits for Serbian consumers.
Another key avenue to force a change on the ground is to bolster enforcement to
make the law in the books a reality on the ground. If consumer law and its benefits
are seen in action, they are more likely to gather pace and supporters.

3. Benefits and drawbacks of the legislative technique used to bring changes to
consumer law

The LCP 2014 offers a high level of alignment with EU Consumer Law, providing thus
a step forward, in comparison to its predecessor, the LCP 2010.% All of the EU
Consumer Law Directives have been consolidated into this one piece of legislation.
The only exception are the rules contained in Directive 2008/48/EC on consumer
credit and Directive 2002/65/EC on distance marketing of financial services that have
remained outside the scope of this Law. This is because they are covered by a
separate piece of legislation, namely the Law on the protection of users of financial
services, which is currently under revision as a result of its material discrepancies
with EU Law.*°

From a formal perspective, Serbia has decided to follow a dualistic approach, and
regulate on consumer protection through a separate body of rules, independent
from general civil law, and in particular independently of its Law of Obligations of
1978.2* The Serbian Law on Obligations is currently under reform, as part of the
drafting of the new Serbian Civil Code. However, consumer protection is beyond its
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scope.®® In this regard, the incorporation of consumer law rules into the law of
obligations might have been a better solution. While the solution adopted gives
consumer law some autonomy (being carved away from Civil law), it is also the
source of its current demise. Indeed, since the professions are unfamiliar with
consumer law, the incorporation of consumer law rules into existing laws may have
been more useful during a transition period. This is simply because it would have
been more visible for judges and practitioners if it were placed in the piece of law all
are already accustomed to. This in turn may have encouraged more use of the law
and resulted in consumer law being more likely to get applied in practice.

The lack of familiarity of the judges with consumer law is noticeable, for example, in
the recent judgements of the Serbian courts dealing with unfair contract terms in
consumer credit agreements. In those decisions, these terms were not annulled by
the Court on the grounds on provisions on unfair contract terms and unfair
commercial practices. Instead the judges favoured the application of the rules of the
general Law on Obligations of 1978.%

This is somewhat reminiscent of the practice in the UK in the late 1970s’.>* Having
carved some protection via the doctrine of incorporation of terms to deal with issues
of unfairness in contracts, judges first appeared reluctant to make wide use of the
Unfair Contract Terms Act 1977 (UCTA). However, litigants and judges quickly
became familiar with the benefit of using the statute and migrated. Within only
three years, judges started to show a strong preference for the application of statute
rather than the common law. In Photo Production Ltd v Securicor Transport Ltd>,
Lord Diplock explained: ‘the reports are full of cases in which what would appear to
be very strained constructions have been placed upon exclusion clauses, mainly in
what to-day would be called consumer contracts and contracts of adhesion. As Lord
Wilberforce has pointed out, any need for this kind of judicial distortion of the English
language has been banished by Parliament’s having made these kind of contracts
subject to the Unfair Contract Terms Act 1977°.3°

The UK experience also illustrates that while codification in pre-existing norms may
be helpful to spread consumer law, it is also possible to infer that the passing of time
and the training of judges may also reach the same outcomes. However, in Serbia,
the issue may be that, unlike England in the late 1970s’, there is a deadline for being
compliant with EU law. Back then in England, the pressure did not come from
Europe. It was a piece of national legislation and Parliament had already shown a
preference for protecting consumers. Besides, Directive 1993/13/EEC on unfair

32 M. Djurovic, Serbian Contract Law: its development and the new Serbian Civil Code, European
Review of Contract Law 1/2011, 65-77, 72

33 Judgements of the court on file with the authors.

3% Christine Riefa, ‘Consumer Law in England: from common law to codification?’ in Jorge Luis Tomillo
Urbina, Julio Alvarez Rubio (eds), La Proteccion Juridica de los consumidores en el espacio
euroamericano (Editorial Comares 2014) xx.

% 11980] UKHL 2.

36 Diplock LJ, at page 9.



contract terms®’ was quickly implemented into UK law at a time where member
states also had much more freedom on how to protect consumers, thanks to the use
of minimum harmonisation directives.

Indeed, practice in the EU was first to use minimum harmonisation directives. This is
for example, the case in Directive 1999/44/EC on consumer sales® or Directive
1993/13/EEC on unfair contract terms.>® Those directives enabled Member States to
make appropriate variations in order to offer their national consumers more
protection than the EU legislation required. Serbia has benefited, however, only to a
very limited extent, from the freedom to establish a higher level of protection that
the one secured by these directives. In case of minimum harmonisation
requirements, only the minimum standards of protection are defined and Serbia is
allowed to adopt any higher level in accordance with its need, policy and
particularities of legal system and society.

However, legislative practice in the EU is evolving and in recent years, maximum
harmonisation directives have become more common. Those directives set a floor
and a ceiling to the protection that can be afforded to consumers. Serbia has fully
respected this obligation in its implementation of Directive 2011/83/EU on
consumer rights40 or Directive 2005/29/EC on unfair commercial practices.41
Maximum harmonisation therefore requires Member States to fully adapt to
European standards. This can, in the Serbian experience, be more difficult to deal
with than minimum harmonisation. This is because the legislator is constrained to
change the national legal order at a time where the development of the law does
not come from a natural evolution of public opinion and the mapping onto consumer
needs, but rather is received as an imposition, an artificial exercise. With minimum
harmonisation, at least, the national legislator continues to have some control over
the degree to which it wants to make changes and may choose to start with only
conforming with the lowest common denominator.

4. Innovations in law serving Serbian consumers

The LCP 2014 only brings limited changes to the Consumer Protection Act of 2010.
This is because the substantive content of the Act was already largely aligned with
EU consumer law. The biggest contribution of the LPC 2014 is therefore to bring
clarifications or to reformulate some elements as well as to provide adequate
regulatory response to the latest development of EU Consumer Law. This was for
example the case of Article 43 LPC 2014 that clarifies the general fairness clause of a

37 Directive 93/13/EEC on unfair terms in consumer contracts, OJ L 095, 21.04.1993, 29 - 34.

38 Directive 99/44/EC on certain aspects of the sale of consumer goods and associated guarantees, OJ
L171,07.07.1999,12 - 16.

39 Directive 93/13/EEC on unfair terms in consumer contracts, OJ L 095, 21.04.1993, 29 - 34.
40 Directive 2011/83/EU on consumer rights, OJ L 304, 22.11.2011, 64 — 87.

4 Directive 2005/29/EC concerning unfair business-to-consumer commercial practices in the internal
market, OJ L 149, 11.06.2005, 22 — 39.



contract term.*? The most significant changes concern the incorporation into the LPC
2014 of Directive 2011/83/EU on consumer rights. This is easily explained because at
the time the Consumer Protection Act of 2010 was drafted, this Directive did not yet
exist. The Directive on consumer rights remodels quite substantively and further
develops the rules on distance and doorstep sale and also incorporates uniform rules
on the passing-off the risk and delivery in the area of consumer sales.

The LCP 2014 notably brings some improvements in the area of consumer sales, a
fundamentally important part of consumer law.*® The preceding provisions in Serbia
were implementing the narrow and imprecise provisions of Directive 1999/44/EC,
leaving Serbian consumers without viable solutions. For instance, an example of
improvement is the introduction of a concrete number of days in the LCP 2014,
through which the legislator wished to remedy the previous misuse by sellers of the
‘reasonable period of time’ given by the Law of 2010 to repair the goods.** According
to the LCP 2014, the seller has now an obligation to solve any problem referred by a
consumer within a strictly limited time period of 15 or 30 days (depending on the
type of goods), as of the date when the consumer made a complaint.” The repair of
defective goods is allowed within the first period of six months only, and if the
consumer explicitly allows so.*® The aim of this provision is to secure the consumer’s
right to replacement of goods which are not in conformity with the contract. Until
now, the practice was to force consumers to accept a repair rather than a
replacement because when required from the seller, the good in question was
‘conveniently’ out of stock.

Another key feature of the LPC 2014 is the introduction of more developed
provisions on services of general economic interest (i.e. the areas of
telecommunications, supply of energy and water, etc).*” The implementation of
those provisions was done taking into account the particularities of the Serbian
market and society. This is a field where Serbian consumers have traditionally been
faced with significant problems, partially as a consequence of rather limited choice
in the selection of providers, where traders would typically profit from consumer’s
necessity for the usage of a particular service of general economic interest. the
worse practices were forcing consumers to pay unrealistically high bills for their
consumption of energy or telecommunication services or face cut-offs. In response,
one of the new rules of the LCP 2014 provides that traders are prohibited from
cutting supply of services of general economic interest to a consumer who has not
paid certain services for a particular period of time, but submits a claim against such
a bill before the competent authority, under the condition that the consumer

“2 Article 43 of the LCP 2014.

43 A Wiewiorowska-Domagalska, Consumer Sales Guarantees in the European Union (Sellier 2012) xx.
* Article 54(5) of the LCP 2010
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8 Article 52(8) of the LCP 2014

%7 Chapter X of the LCP 2014



continues with the payment of his current services.”® Moreover, all providers of
services of general economic interest must establish a special committee in charge
with dealing with consumer complaints and include a representative of consumer
organisations. This provision is designed to secure that consumer interests will also
be taken into consideration while deciding on a consumer complaint related to the
provision of services of general economic interest.*

5. Promoting a stronger enforcement of consumer law

‘Consumer law is only as good as its enforcement'.”® It is therefore necessary, to
encourage the wide adoption of consumer law in Serbia, that it is also seen to work
in practice, rather than simply appear as window dressing. Consumers must benefit
from the advances the law carves out for them. Besides, the principle of effective
protection of consumers is one of the fundamental principles of EU Law, identified in
articles 6 and 13 European Charter of Human Rights (ECHR). All Member States of
the EU, as well as Serbia, are a part to the ECHR. This principle is also protected in
Article 47 of the Charter of Fundamental Rights of the European Union. In Alassini,
the CJEU confirmed a mandatory obligation of Member States to secure consumer’s
right to effective protection and access to justice.’! This obligation also applies to
Serbia as a country wanting to join the European Union.

Accordingly, consumers need to have guaranteed effective means in Serbia to
enforce their rights established by consumer legislation. Despite the existence of
considerably developed European consumer legislation, the regulation of
enforcement of consumer law has still remained primarily the competence of
Member States. Only a few pieces of European legislation are exclusively dealing
with the question of enforcement of consumer law. In particular, Directive
2009/22/EC on injunctions52 as well as Regulation 2006/2004 on consumer
protection cooperation®? offer tools for a better enforcement of consumer rights. In
addition, Directive 2013/11/EU on alternative resolutions of consumer disputes54

*8 Article 86(3) of the LCP 2014

9 Article 92(1) of the LCP 2014

>0 G. Howells and S.Weatherill, Consumer Protection Law, second edition, Ashgate 2005, p. 660, n°
14.10.

1
> Joined Cases C-317/08 to C-320/08 Rosalba Alassini e.a. v. Telecom It Spa e.a. [2010] ECR 1-02213,
para 61

>2 Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunctions
for the protection of consumers' interests (Codified version) [2009] OJ L110/30

>3 Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004
on cooperation between national authorities responsible for the enforcement of consumer protection
laws (the Regulation on consumer protection cooperation) [2004] OJ L 364/1

>4 Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative
dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive
2009/22/EC (Directive on consumer ADR) [2013] OJ L165/63



and Regulation 524/2013 on online resolutions of consumer disputes® were
adopted in order to provide unified rules and promote alternative means to resolve
consumer disputes, providing common principles on which all mechanism for
alternative resolution throughout the European Union have to be based.

Through scarcely regulating enforcement of consumer law, the EU respects the
procedural autonomy of the national legal systems in the regulation of enforcement
enabling them to establish the rules in accordance with their needs and
particularities of their national legal systems and society.’® Accordingly, Serbia is also
given a chance to establish a mechanism that suits best to its local needs and
particularities.

However, the previous system envisaged by the Law on Consumer Protection in
2010, turned out to be improper and not at all functional as a legal basis for
enforcement. The power of enforcement was taken from the Ministry in charge of
consumer protection as well as from market inspectors. The civil law courts became
the main pillar of enforcement curtailing the important role that administrative
authorities play in the process of enforcement. Indeed, consumers are often timid
and apathetic using the courts. In addition, in Serbia, the response of the courts was
barely noticeable and hardly any judgements were adopted on the basis of the Law
on Consumer Protection 2010. This was considered as one of its biggest
shortcoming.”’

Consequently, one of the main goals of the new Law was to remedy these
deficiencies and provide an adequate legal basis for the establishment of an efficient
system of enforcement. The entire system of enforcement was redesigned in order
to secure effective protection of all consumers. That explains the shift from judicial
enforcement (private enforcement) back towards administrative enforcement.
Accordingly, the Ministry in charge of consumer protection, currently the Ministry of
Trade, Tourism and Telecommunications, became the main pillar of enforcement.
Also, as of 2014, Serbia has, for the first time, an Assistant Minister, exclusively in
charge of consumer protection, whereas previously the same Assistant Minister was
in charge of consumer protection and trade matters. The political shift could not be
more obvious and should help raise awareness as well as encourage change in
Serbia. Enabling public enforcement, despite it usual limitations, such as budget
restrictions, could be a step in the right direction to elevate consumer protection in
the Serbian legal order. Political backing is indeed essential for this area of law to be
fully embraced. Nevertheless, courts still have a role to play and private
enforcement remains a possible avenue.

> Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on
online dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and
Directive 2009/22/EC (Regulation on consumer ODR) [2013] OJ L165/1

> V. Trstenjak, Procedural Aspects of European Consumer Protection Law and the Case Law of the
CJEU’ (2013) 21 European Review of Private Law 451

>7 M Djurovic and N Lazarevic, Towards the European Union: The Serbian Law on Consumer Protection
and the Position of the Serbian Consumer, euvr Vol 3 No 1 (2014), 24
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Incentives for the use of Serbian Courts in consumer disputes

The LCP 2014 has introduced an exemption from the court taxes for consumer
disputes whose value is below 500 000 Serbian dinars (around 4 150 EUR).*® The goal
is to overcome the financial obstacle for initiation of a potential dispute before the
court in cases when consumer seeks to enforce their rights before the court.
Consumers often do not have sufficient financial resources to initiate litigation. Such
provision should somewhat improve the position of individual consumers when it
comes to access ing justice. Certainly, for a more effective system of private redress,
additional efforts are needed in order to develop consumer awareness about the
existence and content of their rights and how to enforce them.

Alternative methods of resolution of consumer disputes in their infancy

Court procedures, even in Europe, have their limitations in the way they can assist
consumers solve their disputes. As a result, consumers in the European Union are
also encouraged to resolve disputes through alternative means of dispute resolution
(the so-called ADR). ADR is not new in Serbia and the operations of the Mediation
Centre and the National Bank of Serbia are already well-established forms (although
they may not always be well known from consumers, nor cover all industry or Serbia
as a whole). ADR is composed of a number of techniques, the most adapted and
popular for consumer disputes being mediation and conciliation. Those are typically
more advantageous for consumers since they tend to be more efficient, easier and
cheaper to use than the courts. For traders, the discrete character of ADR, in so
much as it is not public and remains very much unformalised, also avoids bad
publicity and can be a strong incentive for their use. Those means of dispute
resolution also preserve the relationship between parties as they work together
towards a satisfactory resolution as opposed to being pitched against one another as
in a court setting. If performed in a fair and fast manner, alternative way of resolving
consumer disputes is likely to be consumer’s preferred choice over other offered
means.>

Directive 2013/11/EU on alternative resolution of consumer disputes provides a
harmonised framework and some rules destined to preserve the quality and
impartiality of ADR. The directive was partially transposed in the Serbian legal
system through the LCP 2014, primarily through its articles 141 and 142 LPC. The
Regulation on ODR will be implemented at a later stage through a by-law once the
European Commission develops the online platform envisaged by Regulation.®

>8 Article 140(2) of the LCP 2014
>9 S Weatherill, EU Consumer law and Policy (2nd edn Edward Elgar Publishing 2013), 294

60 Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on
online dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and
Directive 2009/22/EC (Regulation on consumer ODR) [2013] OJ L165/1
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While this is a first step, ADR in Serbia is very much in its infancy. As it is also a
relatively recent development in many EU countries, Serbia has less ground to cover
to catch up. However, more work is awaiting as the LPC is simply acting as an
enabling legislation and by-laws are still needed to make the control of ADR a reality
on the ground. Without some guarantees of the quality of the system, it is unlikely to
attract traders and consumers alike. Given the slow adoption by judges of consumer
law in Serbia however, ADR may be a good opportunity to obtain some results fast.

The use of collective redress to bolster consumer protection
The significance of collective redress

Collective redress is one of the most significant modifications brought by the LCP
2014.%" Collective redress plays an essential role in securing effective protection of
consumer rights. In her Opinion in Invitel, the Advocate General Trstenjak explained
the purpose of collective redress from a perspective of consumer law. She pointed
out that ‘[t]he successful enforcement of rights by way of a collective action creates
a just balancing of the interests of consumers and undertakings, ensures fair
competition and shows that collective actions are just as necessary as individual
actions in order to protect the consumer’.®? Accordingly, there is a noticeable trend
towards the increase and further emphasis being placed on the role of collective
redress as a redress mechanism in the countries of the European Union.®® To serve
Serbian consumers well, such a system should also be developed, not only to bring
Serbian law in line with the EU, but also to ensure consumers have access to
effective means of redress and give consumer law its rightful place in the national
legal order.

Collective redress is very useful because it allows bypassing six of the most
fundamental issues that normally explain consumer apathy when it comes to seeking
redress. First, consumers’ knowledge about the existence and content of their rights
is normally rather limited. Second, even in cases when they are familiar with their
rights, inconstant willingness and motivation of consumers to enforce their rights
remains. Further, the familiarity and accessibility of the mechanisms they may use to
enforce their rights may remain limited. Third, a particularly important element of
accessibility is of a financial nature. The costs of enforcement, in particular if it is
litigation before a court, often pre-empts action. Fourth, the value of the product
which would be the subject of the claim is typically of a low value. This in turn, tends
to decrease the motivation of an individual consumer to pursue the matter in front
of the courts. Fifth, fighting for one’s rights can be time consuming. Sixth, consumers

®1 for further information, see: B Babovic, Legislative changes in the field of consumer collective
redress, Anali Pravnog fakultetat u Beogradu 2/2014, 215-228

62 Opinion of Advocate General Trstenjak in Case C-472/10 Nemzeti Fogyasztévédelmi Hatdsdg v
Invitel Tavkézlési Zrt (2012) ECR 1-0000, para 41

%3 see C Hodges, ‘Collective Redress in Europe: The New Model' (2010) Civil Justice Quarterly 370
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may have doubts against whom they should complain to in certain cases: (for
example, seller, producer, importer or distributor). If they do know against whom
they should file an action this diminishes their incentive to fight for their rights.®*
Collective redress is designed to overcome all these shortcomings. This explains why
Serbian law is also making use of this redress mechanisms and caters for it in the LPC
2014.

The shift from judicial to administrative enforcement

To be able to benefit from collective redress, the collective interest of consumers
needs to be hurt. ‘Collective interest’ is an abstract notion, that does not mean a
simple accumulation of individual interests, but it is more than that.®® The innovative
character of this notion was pointed out as being potentially incomprehensible to
the national courts and the existing frameworks of civil procedure laws.®® There was
therefore a danger that this area may be another where judges, unfamiliar with the
notion, side with civil law already in existence rather than explore more viable ways
of delivering a remedy to consumers in instances where single lawsuits make little
sense. Thankfully, the LCP 2014 has devised two mechanisms to ensure a more
widespread adoption of collective redress mechanism.

First, it provides a definition of the collective interest of consumer.®” This will assist
all parties involved in understanding the remit of such action. Second, Serbian law
shifted from courts to administration as a way to action collective actions. In
accordance with the European approach and Directive 2009/22/EC on injunctions,
the mechanism of collective protection of the consumer interest is included in the
Serbian consumer legislation. The previous Law on Consumer Protection of 2010
envisaged that the procedure of collective redress, in case of breach of consumer’s
collective interest, should take place before the court, i.e. collective redress was to
be performed as a judicial instrument.®® Such feature was not popular and not a
single case is recorded, therefore pointing towards an inefficient system as well as
perhaps the lack of awareness of the public and legal professionals. However, the
LCP 2014 changed that approach. In Serbia today, a breach of the collective interest
of consumers can be protected via an administrative mechanism. The competent
authority before which the procedure is to take place is the Ministry in charge of
consumer protection.

64 P Spiller and K Tokeley, ‘Individual consumer redress’ in G Howells, | Ramsay and T Wilhelmsson
with D Kraft (eds), Handbook of Research on International Consumer Law (Edward Elgar 2010), 483-
484

65 B Babovic, Legislative changes in the field of consumer collective redress, Anali Pravnog fakultetat u
Beogradu 2/2014, 215-228, 219

66 C Poncibo, ‘The Reform of Directive 98/27/EC’ in F Cafaggi and HW Micklitz (eds), New Frontiers of
Consumer Protection — The Interplay Between Private and Public Enforcement (Intersentia 2009), 288

®7 Article 145 of the LCP 2014
®8 Article 139 LCP 2010
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Both approaches are legitimate and in line with EU Law, in particular with Directive
2009/22/EC on injunctions. Directive 2009/22/EC just requires that there shall
always be an action for injunction possible when the collective interests of consumer
have been harmed, as a consequence of a breach of consumer legislation.®
Consequently, Serbia has the option to establish a system that best suits its needs.
The reason behind the shift from judicial to the administrative enforcement in Serbia
is based on the fact that the court system is traditionally slow and inefficient. It may
also have to do with the reluctance the judiciary has shown for using consumer law.
The administrative mechanism should secure that any kind of (potential) breach of
consumer rights is sanctioned efficiently and adequately.” It is still to be seen how
this will work in practice. At the time of writing, the Ministry in charge of consumer
protection is strengthening its capacities and collective actions are not yet a practical
reality. They however should remain a powerful threat to businesses and reassure
consumers that in future, their rights can be better defended, even in cases where
individual action would be illusory.

Qualified entities to initiate collective redress

But what the law gave with one hand it took with another. In comparison to the Law
of Consumer Protection of 2010, a noticeable difference in the LCP 2014 is that an
individual consumer is no longer entitled to start a procedure for the protection of
the collective interest of consumers. Now, only registered consumer organisations’*
and the Ministry in charge of consumer protection are enlisted as the parties
allowed to initiate such procedure. In accordance with the freedom given by
Directive 2009/22/EC on injunctions, Serbia has a discretionary power to recognise
the status of qualified entities. This may have an impact on the accessibility of such
actions, although it does make some economic sense. It would not be viable to
enable a single consumer to require the full administrative machinery to start.

From a European perspective, it is possible to make a distinction between three
approaches towards qualified entities in Member States as parties which are entitled
by the law to initiate such collective procedure. The first group includes countries
that recognise consumer organisation(s) as the only qualified entities, for instance
the Netherlands or Portugal. The second one includes countries that consider only a
State body as a qualified entity, as is the case for Ireland or Sweden. The third
category is a mixed one, both consumer organisations and State entities have the
recognised right to ask for injunctions, as it is the case with Spain or Cyprus.

&9 Article 1(1) of Directive 2009/22/EC on injunctions

70 T Jovanic, Uloga Uprave u Zastiti kolektivnih interesa potrosaca, in: T Bourgoignie, T Jovanic
Strengthening Consumer Protection in Serbia (Beograd 2013) 309-326

& The LCP 2014 makes a distinction between registered and non-registered consumer organisations.
Registered consumer organisations are those which are entered in the Register of consumer
organisations run by the Ministry in charge of consumer matters. In order to be registered, the
consumer organisations must fulfil some conditions guaranteeing their capacities, skills and
knowledge.
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Moreover, among the countries, the number of qualified entities differ, between
one to several dozens. For instance, in Sweden only the Consumer ombudsman has
capacity, whereas there are seventy-seven entities able to start proceedings in
Germany and seventy-one in Greece.’? Serbia belongs in this third category and has
adopted a mixed approach. In the case of Serbia where the idea of consumer
protection is relatively new and not yet properly accepted, this strikes as a good
policy option since it enables a wider number of stakeholders to initiate the process
for protection of collective interest of consumers.

Conclusion

Serbian consumer law is still in its infancy but is already a perfectly formed body of
law. The LPC 2014 has all the workings of an autonomous body of rules and is on par
with law on the books in other countries in the EU. Indeed, the law, modelled on
European Law has been able to benefit from the experience of European countries
and the last 50 years or so of developments towards the recognition of more rights
for consumers. However, it may be too much too soon for Serbia.

While European counter-parts debated many protective features and refined the
laws in parliamentary debates, ensuring widespread public agreement as well as
much needed business support, Serbia has simply inherited an already made
solution. This may have many benefits and ensure strong protection from the outset.
It also ought to bypass a lot of issues that evolved from a piece meal and ad hoc
design of the system of protection. However, it is important to note that the legal
and administrative infrastructures that accompany such consumer protection in
Europe also developed incrementally. The view of the law as an autonomous legal
discipline also contributed to its success in many European countries.

In Serbia by contrast, the doctrine is still very much anchored in civil law and many of
the institutions needed to enable the consumer law defined in the LPC 2014 to
function need to be put in place or given the necessary tools. It is a big ask.
Consumer law ‘EU style’ is still rather unfamiliar to Serbian lawyers and the judiciary
alike. Consumer associations are present, but remain weak and lack adequate
resources. The Ministry, in charge of most of the enforcement framework is also
getting familiar with its new duties. Most important of all, consumers and businesses
remain un-educated about consumer rights and their new corollary obligations. This
means that this law has not yet been able to spread it wings and truly affect
consumers on the ground. Some innovative features, such as a reduction in the cost
of bringing an action in front of the courts, or the use of ADR and collective
mechanisms are welcome additions to the Serbian legislative order but are not yet
fully functional. While major progress has been made, Serbia has lots to do before it

72 Commission Communication concerning Article 4(3) of Directive 2009/22/EC of the European
Parliament and of the Council on injunctions for the protection of consumers’ interests, which
codifies Directive 98/27/EC, concerning the entities qualified to bring an action under Article 2 of this
Directive, OJ C 115 of 15 April 2014
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achieves EU standards of consumer protection and provide consumers with
protection on par with the rest of Europe.
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