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POST-COMMUNIST TRANSITIONAL JUSTICE AT 25:
UNRESOLVED DILEMMAS

MONICA CIOBANU

Abstract The main purpose of this article is to assessdlationship between transitional
justice and democratization in post-communist EasEurope since the fall of communism in
1989. The analysis is focused on the role of Itistneand the opening of communist secret police
files in encouraging accountability and promotirtte trule of law. An overview of these
developments in the countries of the region — idiclg Bulgaria, the Czech Republic, Hungary,
Poland and Slovakia — emphasizes the differentogghies undertaken in dealing with the abuses
and crimes committed by previous non-democraticegawients. These differences are examined
in relationship to three interrelated variable9: tffle exit mode from communism; (2) the nature
of the communist regime; and (3) the politics o thresent. The second part of the article
provides an extensive analysis of the Romanian acakese specificity lies in its violent and
abrupt exit from communism. The unfinished reckgniith the past in Romania leads us to two
main conclusions. First, the nature of communige®land the opposition to them are of equal
importance in understanding how the politics of pnesent shapes the way in which the past is
addressed. Second, in the absence of any reabposstonciliation through public exposure — at
least symbolically — of those involved in repressidelayed transitional justice is ineffective.

Keywords transitional justice; post-communism; lustratiBamania; opening of the files.

In the last three decades, the question of a réafjonith the past has
become intertwined with the main priorities andlidmges faced by transitional
governments. Addressing past abuses and humas sigiations and ensuring
that such acts will not occur in the future hagcliimplications for designing
and consolidating democratic practices and ingtitist establishing the rule of
law, promoting a robust civil society and an engbgeéizenry. Economies and
infrastructures weakened by internal conflicts ororrgption and
mismanagement of previous oppressive regimes aésmd rfo be rebuilt.
Transitional justice has become the catch-all tesed by both academics and
policy-makers to encompass both legal and non-leg@&chanisms for
addressing the past. The International Center fanditional Justice includes
the following related actions: criminal prosecusoragainst perpetrators
responsible for past crimes and abuses; institaticeforms of state institutions
directly or indirectly involved in abuses (policmjlitary, courts); reparatory
measures towards compensating the victims of rejomres establishment of
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truth commissions or other bodies invested with tlesponsibility of
investigating and explaining the underlying caused the systematic patterns
of human rights violations; victim-oriented memdmation efforts through
public displays and education.

Although the origins of transitional justice is ded to the post-WWII
period and linked to the creation of the Nurembangl Tokyo tribunals to
prosecute and punish major perpetrators of war egjmcrimes against
humanity, and genocide during the war, it has loedy since the 1980s that the
issue of the past was placed at the forefront &figed agendas and academic
debates. The focus of transitional justice has raicgly shifted from a
jurisprudential and retribution-centered framewtwka much broader approach
that puts equal emphasis on reconciliation, healimgl restoration. The
worldwide third and fourth waves of democratizatminthe 1980s and 1990s
have led to the appearance of many truth commissamd other forms of
conciliatory attempts to balance the goals of betion and restoratioh A
combination of criminal trials, restitution polisie vetting programs, truth
commissions and memorializations is now sought ideo to find some
meaningful ways to avoid selective amnesia oventiredemocratic past.

The fall of the communist regimes in East-Centraldpe in 1989 posed
new challenges in the area of transitional jusécising from their unique
historical experiences. Characterized as Soviet-tgpalitarian regimes, these
countries experienced extended periods of non-deatiocrule that spanned
more than four decades. After a period of gerazdliterror exerted through
violent gulag-style measures in the aftermath of M\yWhen the region quickly
fell under the political and military domination thfe Soviet Union, cooptation
and acquiescence became the common means of cortinelse countries since
the 1960s. The mass character of the communistepaaiso blurred the
distinction between rulers and ruled. Moreover, esgttale control not only
affected the public sphere, but also deprived eitizof any essential private
experience. This was accomplished not only by tia¢e sapparatus (secret
police), but also by widespread use of informers ewilaborators. However, in
Bulgaria, Czechoslovakia, Hungary, and Poland (thth notable exception of
Romania) the passing of communism was peacefulaaodmplished through
negotiations between communist parties and oppesitiovements.In this

1 Available at: http://www.ictj.org/about/trans-fice (accessed on 17 July 2014). For an

extensive analysis regarding the concept of tramsit justice including its history,
methods and objectives, see Kritz (1995), Teited@), Elster (2004).
2 The examples of the truth commissions in Argen({h983), Chile (1990), South Africa
(1995) was followed in the 2000s and beyond in n@muntries in Latin America, Africa, Asia
and the Middle East in the aftermath of civil waygerilla warfare and military dictatorships.
For cross-regional comparisons see Kritz (1995)aBamna de Brito et al. (2001), Hainer
(2002), Teitel (2000), Roht-Ariaza & Mariezcurrer®(6), Sikkink (2011).
For the roundtables in Bulgaria, Czechoslovakiat Eermany, Hungary and Poland see
Elster (1996). Some of the most comprehensive amalyof the violent end of
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context, the task of dismantling the communist iparthold over society —
known as decommunization — became central to tlogeqir of structural
transformation involving elite replacement, theabshment of the rule of law
and a multiparty system, the reformation of theigeoland the transition to
market economy. Lustration — a form of vetting lthese a wide set of legal
measures aimed at restricting access of membersalaborators of former
regimes to public office - was developed as necgdsaachieve these goals.

As the year 2014 marks the"2&nniversary of the collapse of European
communist regimes, we have now an ample opportuaitgflect on some of
the lessons to be learned from the region. Indttisle the following issues are
addressed: the relationship between democratizatdrtransitional justice; the
role of lustration and the opening of communist reegolice files in
encouraging accountability; the difficulty in locsd centers of repression and
separating its institutional mechanisms from thergday collaboration of
civilians. A brief overview of the politics of mempin post-communism lays
the groundwork for our analysis. This is followeg a presentation of the
Romanian case. Both sections will focus on tramsdi justice mechanisms
from above (lustration, opening of the files anathrcommissions). Although
our main focus of analysis is Romania, some contpareeferences will allow
more general conclusions to be drawn. The veryiggc of the Romanian
case — the abrupt, sudden and violent exit frommomsm in December 1989
— presents us with the advantage of examiningritezglay between the nature
of the previous regime, the exit mode and theiatr@h to contemporary
politics. In relationship to the latter it is parlarly important to emphasize that
although a new generation has emerged that hadineat cexperience of
communism, current debates involving issues of tguisponsibility and
accountability continue to divide and stir passterdebates in Romania among
politicians, intellectuals, civic associations dhd general public. The argument
pursued here is that these ongoing controversiggving conflicting accounts
over the past illustrate not just a reaction agdorgetting the past but also very
real but unresolved disputes over legitimacy antamgpeting political actors.

Empirical and Theoretical Issues
in Post-Communist Transitional Justice

The initial conception of retribution against reggatatives of the former
regime in post-communist Europe was based on asiti@m paradigm
developed by Samuel Huntington in 1991. He arghatidince the transition to
democracy was generally peaceful “in Eastern Eyrapart from Romania and
East Germany, the initial overall tendency was twgive and forget”

communism in Romania include Codrescu (1991), Raté881), Siani-Davies (2005),
Petrescu (2010).
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(Huntington 1991, 228). However, both immediate kmd)-term developments
in the region defied this predictidrRomania and East Germany took opposite
approaches. In 1990, East Germany adopted a lostratodel that allowed
employers to verify their employees’ previous inhent with the communist
police (Stasi). In contrast, Romania took no lagaksures at all to reveal the
previous links of public officials with the Secaté until 1997. However, as the
next section shows, this measure was so restricheg it resulted in no
screening and vetting of those responsible for phskes. Further, countries
that experienced smooth transitions in 1989, eitbmough roundtable
negotiations between communists and opposition mewés and dissidents —
as occurred in Poland and Hungary — or throughaagdal ending dubbed as
the “velvet revolution” as in Czechoslovakia, tadikergent transitional justice
paths. In 1991 Czechoslovakia enacted a radicallien program seeking to
ban former party and state security officials whted as agents or collaborators
of the secret police Stathezpenost (StB) from elected or appointed positions
in the government. However, the dissolution of Gmstovakia in 1993 resulted
in two opposite approaches to lustration: while @eech Republic continued
the radical model, in Slovakia there were no cdaests efforts towards
decommunization (Nedelsky 2004). In 1992, Bulgaaso banned former
high-level officials from managerial positions inet banking sector and from
institutions of higher education. The first speefhthe newly elected Polish
Prime Minister, Tadeusz Mazoviescki, which stateat & “thick line” with the
past should be drawn seemed to indicate that Pal@otd take a forgive-and-
forget approach. However, two years later the topilustration re-entered the
public debate. In 1997, it resulted in a law thanhdioned lying about
collaboration and thereby emphasized guilt and remaeather than outright
punitive action. The 1994 Hungarian model of Iustra on the other hand,
brought a novel legalistic approach to bear wittract application of the due
process principle as promoted by the constitutionatt.

This brief overview reflects a fair spectrum ofpesses in dealing with
former perpetrators ranging from willful amnesiao(®ania), to an intermediary
or “mild lustration” model based on confession aadonciliation (Poland and
Hungary) and a more “radical lustration” model emgihing accusation and
punishment (East Germany, Czechoslovakia, Bulgafius, policy-makers
and scholars in the field sought after alternatimel multiple determinants of
post-communist transitional justice. Two additiovalriables were added to
Huntington’s hypothesis: the nature of the commuragime (more liberal or

4 For comparative regional analyses of lustratiod #he rule of law, see McAdams (1997);

the German and the Polish cases are examined byo@elf2004, 51-132). David
analyzes lustration as personnel change in the CRegublic, Hungary and Poland
(2011). Stan provides a broad comparison of trimsit justice in Eastern Europe and the
former Soviet Union (2009).
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more repressive) and some conception of the plidfcthe present. The latter
was seen in terms either of the electoral strenfformer communists (Welsh
1996), or of the existence of majority coalitionsieh pursued lustration as part
of the reformation of state institutions perceiasi contaminated by morally
compromised and corrupt actors previously involwéth the defunctive regime
(Williams, Fowler & Szczerbiak 2005). However, whdaced with the
prospects of losing elections, ex-communists thérasefortuitously used
lustration as a means to future political gain.sTwas true of Hungary in 1994
and Poland in 1997, when mild screening policiesevilmplemented in order to
preempt more vigorous future measures by radiciédlcammunist opposition
forces. At the same time, as the opening of squolkite files showed, former
dissidents or anti-communist opposition partieo diad had their share of
spies, informers and collaborators. According tonMa Nalepa, this explains
the inconsistent and postponed application of afisins in many post-
communist countries. She argues that “former disgil delayed lustration
because they feared ‘the skeletons in their owsetfo(Nalepa 2010, 12).

Yet, the initial popular euphoria following 1989%ped to be short-lived.
Serious economic problems caused by the introducfionarket economies led
to unemployment, inflation and loss of social wedfa Publics became
disillusioned with the post-communist elites (bdhmer communists and anti-
communist forces) as compromised by corrupt prastand scandals involving
their prior affiliation with security services. lthese circumstances, rhetoric
about the past became highly politicized and infldminterestingly though,
demands for retroactive justice and truth-tellimntmued over fifteen years
later when the alleged break with the past was sjicdlly legitimated by
acceptance into the European Union. This apparargdpx was attributed to
the fact that the euphoric post-communist liberahsensus had become
irrelevant and the public disenchanted with bottesi(Mungiu-Pippidi 2007).
One of the most controversial attempts of usingrdtisn as a political weapon
involved the right-wing conservative Kaczynski goweent in Poland in 2006,
when a controversial bill was initiated. The billasv overturned by the
constitutional court, but if implemented 700,000ople could have been
affected (Jasiewicz 2007, 31-32). In Bulgaria nhildtration (public exposure)
gained momentum in 2010 when the Commission forDkelassification of
State Security Archives revealed that from 19912640 half of Bulgarian
ambassadors had been affiliated with the commuuBte. An unsuccessful
attempt to introduce a lustration law in Romani2@®6 was followed by two
other failed initiatives of the legislature in 20Hhd 2012. Both times the
Constitutional Court declared the lustration lawiasonstitutional.

These examples point towards the existence of inegeoblematic
aspects of lustration. First, the potential for sdms and the inevitable
politicization of lustration raises the questionhafw effective this transitional
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justice mechanism is from the point of view of dematization. Second, the
problem is to what extent can late lustration paogg lead to positive personnel
changes and an enhancement of democratic trusisticommunist countries.
Natalia Letki provides a persuasive response tcstaure of the relationship
between democratization and lustration. Based conaparative analysis, Letki
weighs both the pros and the cons of lustrationoAgnthe first, she lists the
public interest (former nomenklatura represents badial capital) and the
importance of “ritual purification” to establishust in the new regime. The
negative effects lie in the incompatible relatia@tvibeen the exclusion of some
on the basis of the incomplete and unreliable s$¢uice files and democracy
(Letki 2002, 540-545). Yet, taking into account fasitive effect on reforming
state institutions by promoting accountability #ates assets are privatized, it
seems that ultimately the advantages of lustrafiomgrams outweigh their
shortcomings. Williams, Fowler and Szczerbiak takiess optimistic stand in
this matter. They emphasize that an equally powenfotivation for pursuing
programs seeking the vetting or disqualificatiortanfited officials is the direct
result of present political maneuvering. They pdmtthe particular electoral
circumstances of post-communism that involve adflparty system and the
need for legislative alliances (Williams et al. 30@9). However, as Cynthia
Horne shows, when implemented in relation to oflegal measures such as
anti-corruption policies, lustration can furtheretldemocratization process
(Horne 2009). Her analysis of late lustration pemgs in 2006 in Poland and
Romania suggests that since these policies mowsthtehe political elites and
attempted to target professionals placed in pestiof public trust such as
business leaders, journalists and academics, theaepotential for a positive
outcome in the area of public trust and confidehtgne’s framework is useful
in bringing a broader understanding of reckoninthwhe past in relationship to
both short-term and long-term processes of demoaransolidation.

The interplay between past and present in shappegific country
responses in relation to the politics of memorynseéo allow the development
of an adequate framework for both case studiexcerg$-regional comparisons.
The challenge, however, is to identify the factivat explain the complex and
fluid relationship between the ex-communists an@ ftbpposition under
communism during the events of 1989 and beyondiniastan proposes a
multivariate model that encompasses the experien€esountries from the
former Soviet Union, the Balkans and Central Eur&iee argues that the post-
1989 electoral competition between the successdtgetcommunist parties and
the opposition reflects not only the recent pastesmstood as the type of
domination exerted by communist regimes (repressioicooptation), which
explains the type of opposition developed both mumand after communism,
but also the pre-communist experiences of thesetaes with democracy (Stan
2009, 267-268).
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At the same time, to understand post-communistdtish we also need
to consider how each country set up independengbaavested with managing
the archives of the regime’s secret police and tgented (or withheld)
individual access to the files kept on them. Grapaccess to these files was to
reveal the truth about the past and to signal implging vetting measures.
East Germany was the first to provide extensiveesgto the Stasi archives in
1990. It was followed by Hungary in 1996, Bulgaaiad Poland in 1997, and
Romania in 1999. However, as some of the files vedtteer destroyed during
the chaos of 1989 or were subsequently alterechéystate bodies entrusted
with their upkeep, we can only question their antitéty, completeness and
reliability (Stan & Nedelski 2012, 1-5). In additipthe risk of blackmail and
political manipulation has necessitated some fuarttestrictions or privacy
measures.

This summary presentation of the transitional gestprocesses in the
region and their interpretation by scholars in fiedd provides the necessary
background for analyzing the Romanian case withia post-communist
context. Specifically, the question to be addressethe extent to which the
violent exit from the communist dictatorship in 89Bas significantly shaped
the politics of memory in Romania in more spec¥fiays. As the next section
shows, while the nature of the communist regimethagbolitics of the present have
led to similar outcomes, it is the type of traositithat took place that ultimately
explains current debates on the recent past in Riamalthough the country
initiated a wide range of both legal and non-legasiponses to the abuses and
crimes committed by the communist regime, it haisrgenained a laggard in
terms of implementing retributive and restoratietiges (Stan 2013).

Between Remembrance and Amnesia; Romania after 1989

During the last two and a half decades, the psliticmemory and justice
in Romania has been shaped by an ongoing tensitwveée two conflicting
responses to the past. One approach promotedimgfaepresentatives of the
communist regime who remained in positions of poaret influence after 1989
advocated selective forgetting. These actors atwsngo manufacture a
narrative of the December 1989 revolution as a d¢ermpbreak with the past.
This myth of the revolution as the foundation ofdamocratic beginning
consciously or unconsciously provided the basisctitective amnesia. Thus,
while communism itself has been considered nothw@membering, its actual
overthrow should have been celebrated as a syniboéroic national action.
During the 1990s and early 2000s, this rhetori@bexthe bedrock of the post-
communist official narrative. In contrast, formessidents, civil society groups,
survivors of the Romanian gulag and pre-WWII potiti elites promoted the
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idea of the “unfinished revolution.” These actockreowledged the persisting
influence of former members of the communist nontenka and the secret
police in stalling the democratic transition andgtasked for transitional justice
policies to complete the revolutionary process levthie surviving forces of the
old regime indeed blocked any such measures.

This dichotomy represents the outcome of threeofacthat have
determined post-communist transitional justice ge#i: 1. the nature of the
communist regime itself; 2. the form of transitimndemocracy; and 3. and the
balance of power between former communist and amtimunist political
actors during the early stages of democratizafitie. interaction between these
three also shows the similarities and differencetsvben Romania and other
former communist countries in East and Central peiro

Communism in Romania underwent two distinctive plsasThe first
began in the aftermath of WWII, when communistsapee the dominant
political force as a result of the massively fraedt elections of 1946, followed
a year later by the forced abdication of King Miehawhich ushered in a
Stalinist-style regime. Especially in the late 194d 1950s, nationalization of
private ownership, forced collectivization of agiicire, and Sovietization were
imposed by the new regime under the direct authofiMoscow and with mass
gulag-style repression. A large network of prisowsyk colonies and labor
camps, as well as forced deportations, indiscritelydargeted a heterogeneous
population (both in terms of social class and palit affiliation) as the class
enemy’ A special department within the Ministry of Intatrffairs (MAI) led
by Gheorghe Pintilie (an agent of the Soviet sesmtices) was set up in
August 1948 under the name the General Directovht@®eople’s Security
(Directia General a Securiitii Poporului, DGSP, referred to as the Securitate).
It used terror, violence, and torture against prese and deportees. The most
extreme measures were employed in thes®ipgison?® It was not until 1964
that the last political prisoners were releasecrathe forced signing of
individual agreements of collaboration with the Séate

The release of political prisoners coincided witBeclaration issued the
same year by Gheorghe Gheorghiu-Dej, the leaddgreofommunist party. This
proclaimed independence from the Soviet Union elathe path for an
indigenous Romanian communism and represented #wgining of a
nationalist-communist stage that was to reach exréorms by the 1980s.
After Gheorghiu Dej's death in 1965, the new comisuneader Nicolae
Ceayescu embarked on a brief period of apparent quzsidlization, which

5 See Muraru et al. (2008) andl&n (2000). According to Rusan (2007), the victiohsiirect
repression included 600,000 political detainee28j000 administrative internees.

Here an elaborate program of reeducation thraaghre was aimed at transforming the
prisoners into submissive tools of the regime. thermost comprehensive account of the
Pitesti experiment, see 8tescu (2010).
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ended in the early 1970s. Gradually, Geasgu imposed a highly dogmatic,
oppressive and personalized rule. The regime, ctaized as dynastic-
socialist or sultanistic-totalitarian, rested ometh principal supports: (1) a
communist-nationalist ideology; (2) the secret @®l{the Securitate); and (3)
Ceagescu’s family members and assorted loyalistee role of the Securitate
was crucial, and after 1978 it became directly sdipate to Ceagescu. Its
indiscriminate use of mostly psychological ratheart physical terror allowed
the regime to exert widespread control over theufadn (Deletant 1996).
However, it is important to note that, unlike theyous decade, the Securitate
used much more subtle ways to recruit informers eslthborators including
blackmail, personal favors and material or non-matbenefits (Albu 2008). In
fact, after December 1989, it was revealed thateathie number othe secret
police full-time employees was not especially ingsiee, the number of
informers was one for every 57 members of the i (Oprea 2003, 48).
This is significant as it indicates that late conmistn was strongly dependent
on cooptation (involving both the increasingly makaracter of the communist
parties and civilian involvement with the SecusdatAs throughout post-
communist Europe, this state of affairs posed sertblemmas both in terms of
establishing guilt and designing adequate tramsitiqustice measures affecting
lustration and granting individuals access to pesb&ecuritatdiles. Moreover,
the deeply anti-communist rhetoric of the earlyd98egarding the “unfinished
revolution,” certainly alienated and may have irnitiated some of the 4 million
members of the Romanian Communist Party that hadtitoted almost 20% of
the country’s population.

Both repression and cooptation determined the eatéithe opposition
movement. In Romania, unlike Poland, Hungary arehe@zechoslovakia and
Bulgaria, there was a significant absence of aaplei opposition to the regime.
No influential dissidents with moral credibility kb Vaclav Havel in
Czechoslovakia or Adam Michnik in Poland, no orgedi working-class
opposition movement similar to the Polish Solidamhovement, no well-
established intellectual circle critical of the Mat dogma as in Hungary, and
no reformist elements within the party itself wamea position to negotiate the
exit from communism. As a result, Romania’s overihrof the communist
regime was sudden, violent, and disorganized, tifimieed chaotic. According
to Peter Siani-Davies, during the popular uprisintd?2 people lost their lives

For the concept of dynastic socialism see Vlador@escu (1987) and Vladimir

Tismineanu (2003). The term “sultanistic cum totalitatiavas coined by Juan J. Linz

and Alfred Stepan (1996). Both terms highlight ttydrid combination of communist-

Soviet ideology and traditional type of legitimaemployed by the Romanian communist
regime. The nationalist-communist ideology promotegl Ceagescu took extreme

xenophobic tones by incorporating elements of tree\VWWII fascist rhetoric employed

by the Iron Guard and Marshal lon Antonescu, Hilatly (Verdery 1991).
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and more than 3,000 were wounded (Siani-Davies R0081s, Romania was
the only former communist country whose initialpesse to the crimes of the
old regime was instant retribution in the form ofrreakeshift revolutionary
justice. A military trial that convicted and sented Ceagescu and his wife
Elena to death was conducted in a climate of viideand uncertainty regarding
the defeat of the old reginieThis act invested the National Salvation Front
(NSF) — the provisional body that took power — wish semblance of
revolutionary legitimacy. Two other subsequentigriavolving higher-echelon
officials were also conducted in a similarly hels&elter fashion. This swift
retributive justice worked as a cathartic scapegoathanism that in fact
resulted in delaying/preventing further inquiriesoi the crimes committed both
before 1989 and during the revolution. This undoesbly established a
distinctive tone of forgetfulness by avoiding orsfioning a real debate over
guilt and responsibility for former abuses. Instethe new leader of the NSF,
lon lliescu, appealed to national consensus andhasiped in the early
communiqués of the NSF Council that it was the @esau clan that had
bankrupted the country. However, thanks to thein sacrifice, Romanians could
have enjoyed a better future under the expert goaaf the new authorify.

On the contrary, former dissidents, representativds pre-WWII
historical parties, intellectuals, survivors of themed resistance conceived of
lustration as a necessary and fundamental contimuaf the revolution (for
many years, its symbol was Point 8 of the so-calla@disoara Declaration
which requested the banning of communist offici@ed secret police
employees from public officé}. Thus, an anti-communist post-communist
rhetoric became a counter-force and catalyst fer dbnstruction of a new
narrative which attacked the trend towards a coogplhamnesia. In fact, anti-
communism became the unifying force of a ratherettogieneous protest
coalition consisting of the newly reestablisheddrisal parties, most notably,
the National Liberal Party (PNL) and the NationahBant Christian Democratic
Party (PN'CD); civic groups consisting of intellectuals armtrher dissidents,
such as the Civic Alliance (AC) and the Group foci@l Dialogue (GDS); the
Association of the Former Political Prisoners imiRmia (AFDPR) and various
student groups. This position influenced the astiofithe opposition movement
both in the aftermath of December 1989 and in tfs¢ democratic election of
May 1990. The Timisoara Proclamation became theifgstn of the anti-
communist opposition during the spring 1990 denratisn in Bucharest's

8 The transcript of the trial can be downloaded hiip://ceausescu.org/ceausescu_texts/

revolution/trial-eng.htm (accessed on 8 July 2014).

For the texts of the NSF communiqués from 22 Ddimr and 24 December 1989, see lon

lliescu (2010), 259-261 and 264-266.

10" For the chronology, the content and the adherrttse Timioara Declaration, see Tudor
& Seracin (2010, 24-44).

9
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University Square. After the NSF's overwhelmingtoiy in elections, some
chose to continue their protest, but this endedmid-June, when it was
violently smashed by the authorities. The represspgponse of the government
and lliescu’s populist attack on the opposition ighehwas portrayed as
comprising fascists and pre-communist bourgeosti)ed any opportunity for
reconciliation or critical-rational debate.

During the next fifteen years, the balance of powetween former
communists and the opposition had a crucial impadthe politics of memory.
From December 1989 until 1996, and then again w2000 and 2004,
former communists were the dominant political foncghe country. The NSF
renamed itself several times and became a soaiabdatic party that included
former middle-ranking communist officials and thbgirs. They found ardent
supporters among the Securitate officers who weid private business and
benefited from the privatization of state assetsetained positions of influence
within the new structures of the secret servicesné representatives of the
communist era who held positions of power under dégieiu-Dej and were
marginalized by Cegescu or even engaged in dissident actions against
Ceaygescu (including lliescu himself) attempted to pregrtbeir own particularized
versions of the past. These ex-communists made effert to present both the
positive nature of the regime (in particular iteatpts at modernization) and to
attribute its misdeeds and failures solely to Gescu’'s personal rule.

Given this state of affairs, the very few trangitib justice policies
initiated before 2005 were rather minimal, symbofind geared towards
protecting former officials from any type of legal non-legal accountability
and ensuring their continuing dominance. It wasyoiml 1997 that the
legislature passed the Law of Access to Files afqmb&ure of the Securitate as
a Political Police. It became known as the “TicuM after Constantin Ticu
Dumitrescu, the president of AFDPR, who tirelegslysued an ongoing and
personally dangerous battle with the heirs of tmmunist regime. The law
was, however, very restrictive in scope and corgedtwas significantly altered
from its original version. The files remained inetltustody of the same
institutions that produced them (including the heir the Securitate, the
Romanian Intelligence Service—SRI), so only thakss fthe content of which
was defined by the holder as posing no threat tmomea security were made
public. This clearly gave the ex-communists theaadage. Before the 2000
elections, the SRI released to the National Coufail the Study of the
Securitate Archives (CNSAS) only the files of oppoa candidates who were
shown to be informers after their release from Jiilis was the case of the three
PNL leaders, Mircea lonescu-Quintus, Alexandru &latpu and Dan Amedeo
Lazirescu. In 2004, CNSAS released the results of éngications only after
the elections rendering it superfluous (UrsachiZ(@IL0). Moreover, the media
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had already provided by that time enough evidencehbw that some were
incomplete or simply destroyéd.

In effect, the subordination of the justice systenthe interests of the
old/new elites inhibited, postponed and undermitimedcriminal trials launched
against former officials and those individuals itvenl with the mechanism of
repression before 1989. As crimes against humdeityunder a statute of
limitations established by the communist penal cod&969, two of the legal
proceedings initiated by AFDPR against Alexandruagbici, minister of
interior in the 1950s, and his deputy Alexandrudichi failed. After 20086,
when the Institute for the Investigation of ther@@s of Communism (IICCR) —
a transitional justice body set up in June 2006iledfseveral judicial
proceedings against former officials, the statidténaitations prevailed agaitf
Restitution and compensatory measures for formditiqad prisoners were
similarly meager and geared towards providing najra social safety net than
legal redres$ In contrast, the post-communist authorities grarggtremely
generous privileges and compensations to the “Bériethe December 1989
revolution. These restorative measures, howevevedethe interests of the
post-communist oligarchy only (Palade 2011).

In the absence of serious political will, the warfkinvestigating the past
was taken up by civil society groups (AFDPR, GDSJ akC) and some
segments of the mediaThe memories of those who had direct experience of
the brutality of the early Stalinist repression@gaigescu’s ubiquitous secret
police became a major avenue for truth-telling. Wmpressive number of
memoirs, autobiographical accounts and oral hissowere published. Perhaps
these undertakings can be summarized in the maitd by the Sighet
Memorial established in 1997: “When justice is Uratm act as a form of

In May 1991, former dissident and journalist Bétihai Bicanu provided evidence about
the existence of buried Securitate documents neahdast. Historian Marius Oprea
documented further the destruction of files and ithelvement of SRI in the matter
(Oprea 2004, 124-147).

For legal trials against former officials, see&scu & Ursachi (2009).

The law was published as Emergency Decree 118/19Monitorul Oficial (9 April
1990). However, given the inability of successie¥grnments to honor the provisions of
the decree (mainly to provide subsidized medicgdttnent and transportation) former
political prisoners felt humiliated again.

Since 1990 the journ&élemoria: Revista Gandirii Arestateas been publishing primary
sources connected to the communist history. AlSé,jdurnalist Lucia Hossu-Longin
undertook a systematic and consistent effort dectihg testimonies from former political
prisoners and dissidents. These were released(i 20the DVD collectionMemorialul
Durerii: O istorie care nu se inva la scoali. Similar work was done by academics involved
with the Institute of Oral History from Cluj, thadtitute for the Study of Totalitarianism of the
Romanian Academy, and more recently by the CNSAS €Cehteral History.
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memory, memory alone can be a form of justiCeWithout in any way

minimizing the contribution of many individuals aadsociations in revealing
the previously silenced or hidden history of thenowunist repression, we have
to acknowledge that less interest was shown inudsnog issues of

collaborationism or acquiescence. In fact, as @astetrescu and Drago

Petrescu aptly put it, the past has become urdlteand unfortunately

represented through the exclusive lens of repressieated by an alien Soviet
occupation and symbolized in the so-called “fiteyndrome” (Petrescu &

Petrescu 2010).

A turning point that seemed to reverse the baliweteeen forgetting and
remembering in favor of memory was the establishniignPresident Traian
Biasescu in 2006 of a Presidential Commission for #Amalysis of the
Communist Dictatorship in Romania—CPAD® kind of truth commission),
which six months later released a lengthy reposlmiost 700 pages (CPADCR
2007). The presentation of the report to the lagise coincided with the
country’s accession into the European Union. Theonte which declared the
communist regime illegal, illegitimate and criminabndemned and repudiated
the communist dictatorship as guilty of crimes aghihumanity. It was
endorsed by the president and his Democratic Pady,not by the other
political parties in the legislature. Moreover, theport provoked virulent
political reactions and generally poisoned the tjali climate. The Greater
Romania Party (PRM) — a nationalist-xenophobic ypditted with former
Securitate elements and led by poet Corneliu Vad@udor (a promoter of
Ceayescu’s personality cult) — attacked the report ba very day of its
presentation. This led to a serious problem afterrélease as many of its
recommendations could not be put into practice. &mample, Government
Ordinance No. 16/2006 which asked for mild lustmatithe removal from
office of public servants and state dignitaries whad lied about their
collaboration with the Securitate) could not be lienpented® A year after its
adoption, it was declared unconstitutional. Ongbsitive side, however, it had
at least two extremely important outcomes in respedruth-telling. First, it
provoked an open debate between various groupshtthtalways claimed a
place for themselves in the history of anti-commuipposition (intellectuals,
representatives of the workers’ movements and efahti-communist armed
resistance). Second, as a direct consequence wiggiull and unrestricted
access to the Securitate archives for memberseotd@mmission it resulted in
the opening of the archives and access to sedest frollowing Emergency

15 For the impressive work of the Sighet Memorialees their website
http://www.memoriasighet.ro (accessed on 9 July420The memorial is in the custody
of the Civic Academy Foundation led by well-knownbpa intellectual and former
dissident Ana Blandiana.

18 For Government Ordinance 16/2006, Memitorul Oficial (27 February 2006).
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Ordinance No. 10/2006 and Decision No. 60/2006hef $Supreme Council of
National Defense (CSAT), the CNSAS archives wetarged by 130,612 files.
Similarly, the National Archives (ANR) substantianriched its collection of
party documents.

However, this apparently positive shift was quickhkalled by political
forces opposed to decommunization and desecreizdtinder pressure from
Dan Voiculescu, a former Securitate informer andliamenogul, CNSAS was
declared by the Constitutional Court as unconstibal in January 2008.
However, thanks to civil society pressure, thevégts of CNSAS continued
within a new legal framework defined by Emergenayv&@nment Ordinance
No. 24/2008. Accordingly, the role of the councéswmerely to determine and
recommend the status of collaborator and informethe judicial authorities
and not pass judgment on any allegation of involeiwith the communist
police (Petrescu 2014). Equally strong pressur®lAY officials was directed at
the newly appointed director of ANR who promotee tinansparency of the
archives (Ciobanu 2011, 208). Moreover, variousngts to change the restrictive
Law No. 16/1996 governing the activity of the avelsi faced similar resistance.

In 2012, following a period of intense popular wgtreesulting from
economic recession and the imposition of highly gpytar socio-economic
measures, CNSAS came again under threat. The atgigrof the incumbent
Prime Minister Emil Boc of the Liberal Democratiar®/ (PDL) led President
Basescu to replace him with Mihati®/an Ungureanu, former foreign minister
and head of the Foreign Intelligence Service—SlIBweéler, Ungureanu’s
government was short-lived. After a successful amtf censorship in April,
Basescu was left with no choice but to appoint Vidtonta of the PSD as head
of the executive. Immediately, the Ponta governnmanved to increase its
power over state institutions provoking a politicaisis. This escalated further
when Ponta attempted to impeach PresideiseScu to the point where
prodding from the EU was needed to defend the ofildaw and, with it,
CNSAS. At the same time, the Constitutional Couverouled retroactive
judicial legislation in two other areas: restitutiand lustration. A year after the
Law on Politically Motivated Court Sentences ane@ifiRelated Administrative
Measures from 6 March 1945 to 22 December 1989 (Naw221/2009) was
passed, the Court declared as unconstitutionalpiratof the law that left open
to interpretation the level of material compensagavarded to those politically
persecuted by the communist regime. Victims agamnd themselves
potentially humiliated and subjected to furthertigzation by the government
(Ciobanu 2013). In 2010, after a lustration law wended through by the
legislature, the Court had then declared it as msitotional. The principal
objection to it, the Court claimed, was that itkseé punish individuals for
their ideological convictions, but not for humaghis violations” Two years
later, after the law was amended in accordance th#hCourt’s ruling, it was

17" For Decision of the Constitutional Court 820/204€Monitorul Oficial (23 June 2010).
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again challenged by the very same court. This tileargument was that the
previous ruling referred to the unconstitutionaldy the law in its entirety
meaning that it would then have to be reintroducedoto and not merely
amended® In the absence of any effective vetting legistati€NSAS had
become since 2006 quite active in disclosing ineolent with the Securitate
among office holders, business leaders, and othigicpfigures. It is uncertain
whether such disclosures or, as Horne calls thamprial lustration”, would
eventually lead to bureaucratic chafgelowever, it clearly suggests ongoing
public dissatisfaction with the political estabhséint and continuing mistrust of
the performance and corrupt practices of publitturtgons.

These examples illustrate that more than two decadier the fall of
communism the battle over the past continues tmlelithe political and public
space between those demanding justice and thos@evhsts in the politics of
forgetting. As Alexandru Gussi points out, the diohbver the meaning of the
past is essentially the basis for the conflict eetipg the legitimacy of the post-
communist state and the transitional regime (G28%8). As of this writing, the
politics of memory continues to generate strongtromersies over issues of
guilt and accountability. Since 2013, the IICCR enamed in 2009 as the
Institute for the Investigation of Crimes of Comram and the Memory of the
Romanian Exile (IICCMER) — has launched anotheegtigation of thirty-five
people suspected of crimes committed during comsmoffi

Some Conclusions

This analysis provides some necessary clarificatimmcerning the
relations between the nature of the communist regiime exit mode from it,
and the politics of the present in shaping trams#él justice in post-
communism. In particular, the Romanian experiensews the difficulties
posed by the inability of divergent political agdb compromise over essential
guestions relating to the institutionalization aféntbcracy. The sudden and
violent exit from the communist dictatorship in Retber 1989, and the
absence of a coherent and well-organized oppositionement, resulted in a
political climate dominated by intolerance and gatieed suspicion. The
monopolization of power by unreformed ex-communistsl elements of the
Securitate in conjunction with the rhetoric of thafinished revolution” that
was promoted by some segments of the oppositiostegsed a confrontational

18 For the Decision of the Constitutional Court 20812, sedonitorul Oficial (9 May 2012).

19 Horne sees these processes of “silent lustratiohbth Romania and Bulgaria as marking
a shift in a transitional justice approach thatsdoet simply focus on condemning the
past, but also seeks political change for the &{iiforne 2014, in press, available at:
http://cynthiamhorne.weebly.com/scholarship.htratessed 7 November 2014).
“IICCMER is investigating 35 people under susmicof having committed war crimes during
the communist regime,” available at: http://iiccme(accessed 19 February 2013).
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and often unhealthy political competition during tfirst fifteen years of the
democratic transition. In this context, variousatpts at coming to terms with
the past became deeply politicized. The repothefPresidential Commission
for the Analysis of the Communist Dictatorship aitel endorsement by the
president in December 2006 did not soften theskiqadland societal divisions
either. On the contrary, by stressing the negable played by the NSF and its
leaders after 1989 and by equating them with thmengonist regime, the report
further aggravated the already existing conflictween opposing political
actors. As shown earlier, this contest of legitijn@ontestation persists and
continues to be reproduced (at least symbolicallyeneration later. At the
same time, the abusive and discretionary way irclwitihe revolutionaries of
December 1989 were compensated by post-commurtistréies might well be
compared to the meager and delayed compensationthfige politically
persecuted by the communist regime. Does thisimglyg compromise the idea
of retroactive justice as embedded in the rulewaf

We can only assume the positive potential outcaimatslustration could
have brought for the democratic transition. Giviea slow pace of democratic
consolidation and generalized public distrust atestnstitutions, we ought to be
persuaded in subscribing to the important arguntieat lustration promotes
good social capital as it also makes the necessanbolic break with the
undemocratic past (Letki 2002). However, such alreas to be pursued in
rational-legal terms in order to conform to any denatic politics. Given the
specific context of the Romanian transition, it perhaps doubtful that
something like this could have been achieved. Yegvious and current
practices of administrative purges among mid-ramit appointed professional
staff in public institutions can suggest otherwiggtan 2013, 252-254).
However, the inconsistent and rather discretioragess to the files (at least
until 2000) has led to mixed results in revealitg ttruth. Thus, we can
conclude that when used for political gain or alieby irreconcilable disputes,
these transitional justice measures can all tatydai to enhance democratization.

In much broader terms, two main lessons can be rdriram this
analysis. First, of equal importance in understagdiow the politics of the
present shapes addressing the past is both thee naftdormer elites and the
opposition. Second, when initial transitional justmechanisms appear to favor
forgetting over remembering, subsequent attempeddtessing the past may
have only very limited results.
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