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Chapter 1: Introduction
1. Problem Definition and Aim

Granting victims of international crimes a role and the possibility to avail themselves of rights
within the context of international criminal law (ICL) institutions constitutes an important
normative development in international law.* It refutes the previously held contention that victims
are a forgotten party in their own trials,? demonstrated by the scarce attention paid to the plight of
victims by the former ad-hoc and military ICL tribunals that centred solely on the punishment of
the accused persons.® In addition, this normative development marks the erosion of the States’ role
as sovereigns over their domestic matters. It aims to supersede States by offering protection to
victims outside of the traditional relationship between individuals and States, while placing the
criminal responsibility of individuals at the center of these developments.* In the past decades, one
modality whereby this normative development was formalized is the inclusion of a reparations
regime within the mandate of international courts such as the International Criminal Court (ICC)
and the Extraordinary Chambers in the Courts of Cambodia (ECCC). For the first time in the
context of ICL-based courts, in addition to their focus on punishing the perpetrators, these courts
recognized the victims’ role as active participants within trials. Moreover, they bestowed upon
victims the possibility to request reparations, in addition to other prerogatives, such as voicing out
their views and concerns as well as benefitting from the right to information, protection and
assistance.® Importantly, as envisioned, reparations would be awarded against and borne by
individuals found criminally responsible for incurring harm to victims.®

Central to the inclusion of a reparations regime within the mandate of these courts is the idea that
providing reparations might contribute towards repairing the harm suffered by victims and afford
reparative justice to victims of international crimes. This aspiration is laid out in the courts’ legal
bases as well as reiterated in their case law and other court documents. According to the ICC and
the ECCC’s legal bases, reparations aim to address,” acknowledge, and provide benefits for the
harm® suffered by victims. Moreover, as far as the ICC is concerned, it held in its cases that the

L E.g. Conor McCarthy, ‘Victim Redress and International Criminal Justice: Competing Paradigms, or Compatible Forms of Justice’
(2012) 10 Journal of International Criminal Justice 351, 359. Ruti Teitel, Globalizing Transitional Justice: Contemporary Essays
(Oxford Scholarship Online, 2014) 63-64. Sara Kendall, ‘Beyond the Restorative Turn: The limits of legal humanitarianism’ in
Christian de Vos, Sara Kendall, and Carsten Stahn (eds), Contested Justice: The Politics and Practice of International Criminal
Court Interventions (Cambridge University Press, 2015) 359

2 See Nils Christie, ‘Conflicts As Property’ (1977) 17 The British Journal Of Criminology 1. Jo-Anne Wemmers, ‘Where Do They
Belong? Giving victims a Place in the Criminal Justice Process’ (2009) 20 Criminal Law Forum 395; Antony Pemberton, Pauline
GM Aarten, Eva Mulder Tilburg, ‘Stories as Property: Narrative Ownership as a Key Concept in Victims’ Experiences with
Criminal Justice’ (2019) 19 Criminology & Criminal Justice 404

3 Marc Groenhuijsen and Anne-Marie de Brouwer, ‘Participation of Victims: Commentary’ in André Klip and Géran Sluiter (eds),
Annotated Leading Cases of International Criminal Tribunals: The International Criminal Court 2005-2007 (Intersentia, 2010)
273; Luke Moffett, ‘Elaborating Justice for Victims at the International Criminal Court: Beyond Rhetoric And the Hague (2015)
13 Journal of International Criminal Justice 281, 282

4 Frederic Megret,” In Whose Name? The ICC and the Search for Constituency’ in Christian de Vos, Sara Kendall, and Carsten
Stahn (eds), Contested Justice: The Politics and Practice of International Criminal Court Interventions (Cambridge University
Press, 2015) 25. See also Kamari Clarke, ‘“We Ask for Justice, You Give Us Law’: The Rule of Law, Economic Markets and the
Reconfiguration of Victimhood’ in Christian de Vos, Sara Kendall, and Carsten Stahn (eds), Contested Justice: The Politics and
Practice of International Criminal Court Interventions (Cambridge University Press, 2015) 283

5 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) ICC-PIOS-LT-03-
002/15_Eng (Rome Statute), articles 68 and 75; Internal Rules of ECCC (2007), Rule 23

6 Rome Statute, art 75; Internal Rules of ECCC (2007), Rule 23(11)

" Rome Statute, art 75

8 Internal Rules of ECCC (2015), Rule 23(1)



reparations awards aim to the extent achievable to relieve the suffering caused by international
crimes and afford justice to victims by alleviating the consequences of the wrongful acts.® Further
elaboration was provided by the Assembly of State Parties (ASP) in a policy document,*® wherein
it expressed that the Court’s founding statute “reflects growing international consensus that
participation and reparations play an important role in achieving justice for victims.”*! As stated,
to achieve this aspiration, the ICC aims to employ a rights-based perspective that reconfirms and
empowers the victim as a vital actor in the justice process.'? Similarly, the ECCC held in its cases
that its reparations awards aim to repair harm'® by “removing the consequences of the criminal
wrongdoing.”* Links between reparations and justice for victims have also been made in ECCC
documents, whereby it was acknowledged that “justice is a critical element for repairing the
damage done to that society by the massive human rights abuses and for promoting internal peace
and national reconciliation.”*®

Notwithstanding the aspirations instilled into these relatively new ICL-based courts and their
reparations regimes, the inclusion of reparations regimes within the mandates of international
courts is not unique to ICL-based courts. On the contrary, they are firmly anchored in the mandates
of International Human Rights Law (IHRL) institutions such as the European Court of Human
Rights (ECtHR) and the Inter-American Court of Human Rights (IACtHR) which long predate the
ICL-based courts.® IHRL-based courts’ central goal is the protection of individuals’ human rights,
which entails holding States accountable for human rights violations, in contrast with ICL-based
courts, which aim to hold individuals accountable.}” Additionally, underlying the inclusion of a
reparations regime within the mandates of these courts is the idea of providing reparations that aim
to repair the harm suffered as a result of human rights violations. This normative claim was
incorporated into the IHRL-based courts’ legal bases and was enforced throughout the courts’
jurisprudence on reparations, including in cases dealing with gross human rights violations.®
However, in contrast to ICL-based courts, IHRL-based courts are less explicit in their aim of
providing reparative justice to victims by means of their reparations regime, although they also
attach important aspirations to their regimes. To be precise, according to its legal basis, the ECtHR

9 See e.g. Lubanga case (Appeals Chamber, Amended order for reparations) 1CC-01/04-01/06-3129 (3 March 2015) para 71.
Katanga case (Trial Chamber, Order for Reparations pursuant to Article 75 of the Statute) ICC-01/04-01/07-3728-tENG (24 March
2017) para 15, para 267

10 The Assembly of States Parties is the Court's management oversight and legislative body. It is composed of representatives of
the States which have ratified or acceded to the Rome Statute. ‘Assembly of States Parties’ (ICC Website) <https://www.icc-
cpi.int/asp> accessed 10 June 2020

11 Assembly of States Parties (ASP), ‘Report of the Court on the Strategy in Relation to Victims’ (10 November 2009)
ICC-ASP/8/45, para 3. See also the revised strategy ASP, ‘Court’s Revised Strategy in Relation to Victims’ (5 November 2012)
ICC-ASP/11/38 <https://asp.icc-cpi.int/iccdocs/asp_docs/ASP11/ICC-ASP-11-38-ENG.pdf > accessed 29 January 2020

12 See Alina Balta, Manon Bax, and Rianne Letschert, ‘Trial and (Potential) Error: Conflicting Visions on Reparations within the
ICC System’, 29 International Criminal Justice Review (2019) 221, 223

13 See e.g. Case 001 (Supreme Court Chamber: Appeals Judgment) 001/18-07-2007-ECCC/SC (3 February 2012) para 658.

14 Case 001 (Supreme Court Chamber: Appeals Judgment) 001/18-07-2007-ECCC/SC (3 February 2012) para 699.

15 <Report of the Group of Experts for Cambodia Established Pursuant to General Assembly resolution 52/135°
A/53/8505/1999/231, para. 2 < https://cambodia.ohchr.org/sites/default/files/report/other-report/Other CMB16031999E.pdf>
accessed 30 April 2020. See also ‘Opening Speech by the Plenary’s President Judge KONG Srim, during the 8th Plenary of the
Extraordinary Chambers in the Courts of Cambodia (ECCC)® (ECCC Website, 13 September 2010) <
https://www.eccc.govkh/sites/default/files/media/8th_plenary president speech EN.pdf > accessed 15 April.

16 Theo van Boven, ‘Victims’ Rights to a Remedy and Reparation: the New United Nations Principles and Guidelines’ in Carla
Ferstman, Mariana Goetz, and Alan Stephens (eds) Reparations for Victims of Genocide, War Crimes and Crimes against
Humanity: Systems in Place and Systems in the Making (Martinus Nijhof Publishers, 2009) 21

17 See e.g. Abakarova v Russia App no 16664/07 (ECtHR, 15 October 2015) para 112. Case of Aloeboetoe et al. v Suriname
(Reparations and Costs) IACtHR Series C No. 15 (10 September 1993) para 104

18 As will be explained below, this thesis focuses on victims of international crimes and gross human rights violations.



https://www.icc-cpi.int/asp
https://www.icc-cpi.int/asp
https://cambodia.ohchr.org/sites/default/files/report/other-report/Other_CMB16031999E.pdf
https://www.eccc.gov.kh/sites/default/files/media/8th_plenary_president_speech_EN.pdf

may award reparations in the form of ‘just satisfaction’,!® which aims to “compensate the applicant

for the actual harmful consequences of a violation.”?® Furthermore, this principle has been
reiterated by the Court throughout its jurisprudence, as it held that reparations aim to tackle the
“consequences [of human rights violations].”?* Furthermore, as far as the IACtHR is concerned,
its reparations regime aims to ensure that “the consequences of the measure or situation that
constituted the breach of such right or freedom be remedied and that fair compensation be paid to
the injured party.”?® In addition, as the IACtHR held throughout its case law,? its reparations
regime is rooted in the understanding that any violation of an international obligation resulting in
harm carries with it an obligation to provide adequate reparations, which shall aim to “make the

effects of the committed violations disappear”.?*

As can be noticed, common to the inclusion of reparations regimes within the mandate of these
international courts are normative underpinnings and high-level aspirations. Particularly, these
courts assert that through their reparations regimes they may repair the harm suffered by victims
and potentially contribute towards reparative justice for them. However, the extent to which these
ICL and IHRL-based institutions succeed in achieving their stated aspirations through their
reparations regime is yet to be substantiated in a thorough assessment. To begin with, these courts
generally fail to set robust standards as to when the realisation of their aspirations is considered
attained as well as to elaborate on its constitutive elements, such as, what amounts to repairing the
harm of victims, how can the suffering or consequences be tackled or what actually constitutes
reparative justice for victims.

Furthermore, evidence from empirical research into the victims’ experiences and perceptions of
international courts and their reparations awards reveal that the courts lag behind in achieving their
aspirations. Understanding how victims experience and perceive the reparations awarded by courts
is important because reparations are allegedly designed and awarded in order to benefit the victims
(i.e. to repair their harm). Indeed, as the well-known dictum states, justice is seen to be done when
it is seen in the eyes of the victimized population.?> However, existing empirical studies with
victims - which primarily research the victims’ perceptions of ICL-based courts - reveal gaps in
the victims’ knowledge in regard to courts and their work in relation to victims. For instance,
several studies carried out in the context of the ICC and the ECCC revealed the victims’ scarce
knowledge regarding the existence of these courts in the first place,?® the potential roles they could

19 “European Convention on Human Rights as amended by Protocols Nos. 11 and 14 supplemented by Protocols Nos. 1, 4,

6, 7,12, 13 and 16’ (CoE, 4 November 1950) article 41

20 Practice Directions: Just Satisfaction Claims’ (ECtHR, 28 March 2007) para 9
<https://www.echr.coe.int/Documents/PD_satisfaction_claims_ENG.pdf> accessed 15 April 2020

21 E.g. Abuyeva and Others v Russia App no. 27065/05 (ECtHR, 2 December 2010) para 236

22 American Convention On Human Rights (ACHR) (Adopted at the Inter-American Specialized Conference on Human Rights,
San José, Costa Rica, 22 November 1969), article 63
<https://www.cidh.oas.org/basicos/english/basic3.american%?20convention.htm> accessed 15 April 2020

2 E.g. Case of the Serrano-Cruz Sisters v El Salvador (Merits, Reparations and Costs) IACtHR Series C No. 120 (1 March 2005)
para 133

24 See Case of the Moiwana Community v Suriname (Preliminary Objections, Merits, Reparations and Costs) IACtHR Series C No.
124 (15 June 2005) para 171

% As asserted by Mark Drumbl, Atrocity, Punishment, and International Law (Cambridge University Press, 2007) 175. See also,
Jeremy Rabkin, ‘Global Criminal Justice: An Idea Whose Time Has Passed’ (2005) 38 Cormnell International Law Journal 753;
Antony Pemberton and Rianne Letschert, ‘Justice as the Art of Muddling Through’ in Chrisje Brants and Susanne Karstedt,
Transitional Justice and the Public Sphere: Engagement, Legitimacy and Contestation (Bloomsbury Publishing, 2017)

% See “Living With Fear: A Population-based Survey on Attitudes about Peace, Justice, and Social Reconstruction in Eastern
Democratic Republic of Congo’ (Human Rights Center, Payson Center for International Development and International Center for
Transitional Justice, August 2008) 47 <https://www.ictj.org/sites/default/files/ICTJ-DRC-Attitudes-Justice-2008-English.pdf>

10


https://www.echr.coe.int/Documents/PD_satisfaction_claims_ENG.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
https://www.ictj.org/sites/default/files/ICTJ-DRC-Attitudes-Justice-2008-English.pdf

avail themselves of before courts,?” and the existence of reparations awarded by courts.?® In regard
to the courts’ reparations regime and their potential contribution to justice, the empirical studies
reported different victims’ perceptions. A study with victims before the ICC by Cody et al. found
out that the prospect of receiving reparations was the primary motivation for victims to engage
with the ICC, yet no reparations had been implemented by that time to enable victims to express
their opinion on them.?® Cody et al. furthermore underlined the importance of courts’ interaction
with victims, reporting that the victims’ satisfaction with the ICC depended on their personal
interactions with ICC staff and their legal representatives.®® In regard to the ECCC, a 2009 study
revealed that even though victims perceived justice as being important, their priorities lied with
the realization of basic needs and they would have preferred that the money to fund the ECCC had
been spent on something else.3* However, a later study revealed that victims believed that the
ECCC had delivered them justice and furthermore the victims who did know about reparations
expressed their satisfaction with them and their positive impact on their community.3? In regard to
IHRL-based courts, empirical studies researching the victims’ perception and experience with the
courts and their reparations awards are generally scarce. In regard to the IACtHR, an empirical
study revealed that the victims were generally satisfied with the court and its reparations awards,
however, they reported dissatisfaction in regard to the actual implementation of reparations.?

The results of empirical studies into the victims’ experiences with courts, which highlight
shortcomings in the attainment of the courts’ aspirations, are further aligned with a bulk of critical
academic research challenging the courts’ ability to realize their ambitions in relation to victims.3*

accessed 30 April 2020. See also Timothy Williams, Julie Bernath, Boravin Tann, Somaly Kum, ‘Justice and Reconciliation for
the Victims of the Khmer Rouge? Victim Participation in Cambodia’s Transitional Justice Process’ (Marburg: Centre for Conflict
Studies; Phnom Penh: Centre for the Study of Humanitarian Law; Bern: Swisspeace, 2018) 120
<https://www.swisspeace.ch/assets/publications/downloads/Reports/af32f3c3al/Justice-and-Reconciliation-for-the-Victims-of-
the-Khmer-Rouge-Report-2018-.pdf> accessed 15 April 2020

27 Another study carried out between 2013 and 2014 with 622 victim participating or having submitted applications to participate
in ICC proceedings similarly revealed the victims’ insufficient knowledge to make informed decisions about their participation in
ICC cases, although they generally knew about the existence of the court. Stephen Cody, Eric Stover, Mychelle Balthazard, Alexa
Koenig, The Victims’ Court? A Study of 622 Victim Participants at the International Criminal Court (Berkeley: Human Rights
Center, University of California, 2015) 3

28 As held in regard to ECCC, “despite being consulted on reparations projects, the level of knowledge about reparation projects in
Cases 001 and 002/01 was very low among civil party survey respondent.” This study’s results draw on surveys with 439 victims
and a follow up of 65 in-depth interviews. Timothy Williams, Julie Bernath, Boravin Tann, Somaly Kum, ‘Justice and
Reconciliation for the Victims of the Khmer Rouge? Victim Participation in Cambodia’s Transitional Justice Process’ (Marburg:
Centre for Conflict Studies; Phnom Penh: Centre for the Study of Humanitarian Law; Bern: Swisspeace, 2018) 120

2 Stephen Cody, Eric Stover, Mychelle Balthazard, Alexa Koenig, The Victims’ Court? A Study of 622 Victim Participants at the
International Criminal Court (Berkeley: Human Rights Center, University of California, 2015) 3

30 Stephen Cody, Eric Stover, Mychelle Balthazard, Alexa Koenig, The Victims’ Court? A Study of 622 Victim Participants at the
International Criminal Court (Berkeley: Human Rights Center, University of California, 2015) 4

81 Phuong Pham, Patrick Vinck, Mychelle Balthazard and Sokhom Hean, ‘After the First Trial. A Population-Based Survey on
Knowledge and Perceptions of Justice and the Extraordinary Chambers in the Courts of Cambodia’ (Berkeley: Human Rights
Center, University of California, June 2011)

32 Timothy Williams, Julie Bernath, Boravin Tann, Somaly Kum, ‘Justice and Reconciliation for the Victims of the Khmer Rouge?
Victim Participation in Cambodia’s Transitional Justice Process’ (Marburg: Centre for Conflict Studies; Phnom Penh: Centre for
the Study of Humanitarian Law; Bern: Swisspeace, 2018) 120

33 These results were reported by a study (in Spanish) including interviews with 72 victims as well as 62 victims’ lawyers defending
them before the IACtHR. Carlos Martin Beristain, Didlogos Sobre la Reparacion: Experiencias en el sistema interamericano de
derechos humanos (Instituto Interamericano de Derechos Humanos, 2008) 553
<https://www.iidh.ed.cr/IIDH/media/2120/dialogo_reparacion_tomol.pdf> last accessed 15 April 2020

34 Inter alia, Jeremy Rabkin, ‘Global Criminal Justice: An Idea Whose Time Has Passed’ (2005) 38 Cornell International Law
Journal 753; Antony Pemberton and Rianne Letschert, ‘Justice as the Art of Muddling Through’ in Chrisje Brants and Susanne
Karstedt, Transitional Justice and the Public Sphere: Engagement, Legitimacy and Contestation (Bloomsbury Publishing, 2017);
Yael Danieli, ‘Massive Trauma and the Healing Role of Reparative Justice” in Carla Ferstman, Mariana Goetz, and Alan Stephens
(eds) Reparations for Victims of Genocide, War Crimes and Crimes against Humanity: Systems in Place and Systems in the Making
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For instance, Jeremy Rabkin, in an article discussing international criminal justice characterized it
as a vision that captivated the world for a brief moment in the 1990s but whose moment has passed.
As Rabkin posits, international criminal justice “was always a dream. [...] If global justice were
something real, the victims of mass atrocities throughout the world would have powerful claims
against it. In the real world, there is no global authority to be held accountable for the world’s
enduring miseries.”® In addition, Antony Pemberton and Rianne Letschert characterized
international criminal justice as being “remote justice, meted out by an ‘international community’
which may have positive connotations for many commentators, but whose actions in the
experience of inhabitants of war-torn societies are most often characterized succinctly as ‘too little,
too late’”.3® Similar remarks have been made in regard to human rights institutions, with Makau
Mutua positing that the realisation of human rights’ ideals should strive for an understanding of
conceptions of human rights within the societies subjected to tyrannies, a perspective currently
missing from official human rights narratives.®” Kieran McEvoy furthermore skilfully summarized
common critiques against human rights and its institutions across literature, stressing their
disconnect from the lived reality of victims and the political and social world permeating situations
of (gross) human rights violations.®®

Given the inclusion of reparations regimes within the international courts” mandates positing that
reparations may repair the victims’ harm and potentially deliver reparative justice and, on the other
hand, the existent, although scarce, evidence pointing to shortcomings in the realisation of these
courts’ aspirations, this thesis set out to address this gap.*® This thesis aims to assess in a systematic
manner how international courts mandated to provide reparations may contribute to reparative
justice for victims of international crimes and gross human rights violations through their
reparations regimes. Given the courts’ scarce elaboration on standards to assess the attainment of
their aspirations to deliver reparative justice for victims, drawing on theories and victimological
research, this thesis will first put forward a taxonomy on reparative justice. The taxonomy was
developed to assess reparative justice for victims in the context of international courts mandated
to provide reparations. Thereafter, this thesis will scrutinize and assess the practice on reparations
of four international courts, emerging through the materialization of their reparations regimes in
judicial cases.

In order to establish how each of the courts may contribute to reparative justice, this thesis will
take account of:

(Martinus Nijhof Publishers, 2009) 57-58; Gary Bass, ‘Reparations as a Noble Lie’ in Melissa Williams, Rosemany Nagy and Jon
Elster (eds), Transitional Justice (Nomos Li, 2012); Kieran McEvoy, ‘Towards a Thicker Understanding of Transitional Justice’
(2007) 4 Journal of Law and Society 411

3 Jeremy Rabkin, ‘Global Criminal Justice: An Idea Whose Time Has Passed’ (2005) 38 Cornell International Law Journal 753,
754

3% Antony Pemberton and Rianne Letschert, ‘Justice as the Art of Muddling Through’ in Chrisje Brants and Susanne Karstedst,
Transitional Justice and the Public Sphere: Engagement, Legitimacy and Contestation (Bloomsbury Publishing, 2017) 32

37 Makau Mutua, ‘Savages, Victims, and Saviors® (2001) 42 Harvard International Law Journal 201, 205

3 Kieran McEvoy, ‘Towards a Thicker Understanding of Transitional Justice’ (2007) 4 Journal of Law and Society 411, 418-420,
425; Similar critique has been echoed in regard to international criminal justice institutions, see Yael Danieli, ‘Massive Trauma
and the Healing Role of Reparative Justice’ in Carla Ferstman, Mariana Goetz, and Alan Stephens (eds) Reparations for Victims
of Genocide, War Crimes and Crimes against Humanity: Systems in Place and Systems in the Making (Martinus Nijhof Publishers,
2009) 57-58

39 Unless stated otherwise, throughout the thesis expressions such as ‘this study’, “this thesis’, ‘this analysis’, ‘the present analysis’,
‘the current analysis’, ‘the present study’, ‘the present analysis’ reflect my choice of wording to refer to the content, analysis, and
findings pertaining to this dissertation.
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1) the courts and their reparations regimes’ normative underpinnings and historical development;
2) the reparations regimes’ characteristics and the role of victims, as laid down in their legal bases
and elaborated in practice; and

3) this study’s taxonomy of reparative justice.

By taking into account these aspects, this thesis aims to enlarge the ‘thin’ understanding of law
and courts and instead, highlight how elements external to law shape the courts’ jurisprudence.*°
Ultimately, drawing on the robust assessments of each of the courts’ practice, the thesis attempts
to generalize how international courts mandated to provide reparations may contribute to
reparative justice for victims, while also highlighting in a comparative manner the specifics of
each court. In addition, in line with the aim to ‘enlarge’ the thin understanding of law and courts,
the thesis will also touch upon how the courts’ potential contribution can be explained. In doing
so, it will highlight how elements internal and external to courts that emerge from the research
may help explain the courts’ potential contribution to reparative justice. Finally, this thesis will
discuss several implications flowing from the research’s findings. It will reflect on the notions
which informed this thesis’ theoretical framework, put forward recommendations for international
courts to enhance their potential contribution to reparative justice as well as reflect on the
suitability of including a reparations regime and aspirations of reparative justice within the
mandate of international courts to respond to mass atrocities.

2. Research Question and Sub-Questions
The main research question guiding this research is:

How do international courts mandated to provide reparations potentially contribute to reparative
justice for victims of international crimes and gross human rights violations through their
reparations regimes and additionally, how can their potential contribution be explained?

By answering this research question, this thesis will bring a four-fold value to the existing
scholarship. First, the study will put forward a taxonomy on reparative justice by means of
reparations, drawing on theories and victimological research about the victims’ perception of
justice as they engage with judicial settings such as (international) courts. This is important amid
a general lack of standards elaborated by international courts as to what amounts to justice for
victims as well as different understandings attached to reparative justice across literature.*!
Second, given the abovementioned shortcomings concerning the courts’ ability to realize their
aspirations in relation to victims, this study will discuss how courts mandated to provide
reparations to victims may contribute to reparative justice for victims. It will do so in a systematic
and robust manner,*? scrutinizing the courts’ practice on reparations for international crimes and
gross human rights violations. Third, by adopting a multi-court approach, in addition to the
individual analyses establishing how each of the courts may contribute to reparative justice for
victims through their reparations regimes, this study allows for a deeper reflection on how courts

“0 In line with Kieran McEvoy, ‘Towards a Thicker Understanding of Transitional Justice’ (2007) 4 Journal of Law and Society
411, 414

41 This matter is elaborated further in chapter 2, section 1.2. Reparations and reparative justice for victims of mass atrocities.

42 The use of the word ‘systematic’ refers to the methodology used, which will be elaborated in section 3 of this chapter. The use
of the word ‘robust’ refers to the fact that this thesis aims to cover to a large extent the courts’ entire practice on reparations since
their establishment, bearing in mind caveats in regard to the ECtHR which features an impressive database of cases. The caveats
are elaborated on in chapter 5, section 3.
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may generally contribute to reparative justice through their reparations regime, while also
showcasing in a comparative perspective similarities and differences across courts.*® Finally, by
adopting both an internal and external perspective to the study of courts and their reparations
regimes,* this study will expand the understanding of courts and their potential contribution to
reparative justice beyond a traditional approach.*

The constitutive elements of the research question will be elaborated upon below.
International courts mandated to provide reparations

In order to understand how international courts may contribute to reparative justice for victims of
international crimes and gross human rights violations, this study aims to scrutinize the practice
on reparations of four international courts mandated to provide reparations, namely, the ICC, the
ECCC, the ECtHR, and the IACtHR.

The reason for choosing these four courts for the purpose of the current inquiry is three-fold:

First, these courts operate at the international level, which constitutes the focus of this thesis.*®
Second, all these international courts have the mandate to provide reparations to victims under
their jurisdiction. More specifically, the choice for the courts operating under ICL, namely the ICC
and the ECCC, is justified by the fact that they are amongst the few ICL-based courts that have
the mandate to provide reparations to victims, as well as have developed their practice on
reparations.*’ Similarly, the choice for the courts operating under IHRL, namely the ECtHR and
the IACtHR is that they feature reparations mandates and have already developed their practice on
reparations.*® Third, in order to gain a comprehensive understanding of how international courts

43 The existent studies researching the courts’ work in relation to (reparative) justice to victims and their reparations regimes usually
focus on one single court or on either ICL or IHRL-based courts. See e.g. Luke Moffett, Justice for Victims before the International
Criminal Court (Routledge Research in International Law, 2014) focusing on the ICC; Rachel Killean, Victims, Atrocity and
International Criminal Justice (Routledge, 2018) focusing on the ECCC; Christoph Sperfeldt, Practices of Reparations in
International Criminal Justice (Unpublished dissertation, Australian National University, 2018) focusing on both the ICC and
ECCC; Octavian Ichim, Just Satisfaction under the European Convention on Human Rights (Cambridge University Press, 2014)
focusing on the ECtHR. To the author’s knowledge, there are no studies adopting a multi-court approach to the study of reparative
justice for victims and reparations in systematic manner.

44 By adopting this approach, this research responds to criticism that the legal scholarship is dominated by a thin understanding of
law, focusing only on ‘the formal or instrumental aspects of a legal system’. Kieran McEvoy, ‘Towards a Thicker Understanding
of Transitional Justice’ (2007) 4 Journal of Law and Society 411, 414

45 See also section 3 below.

46 To be precise, ECCC is a hybrid or international(ized) court, which came about as a result of negotiations between the UN and
the Government of Cambodia. See ‘Is the ECCC a Cambodian or an International Court?” (ECCC Website, 20 July 2017)
<https://www.eccc.govkh/en/fag/eccc-cambodian-or-international-court> accessed 19 March 2020. While keeping in mind this
legal characterization of ECCC, which is further explained in chapter 4 focusing on ECCC, this thesis’ general use of the terms
‘international courts’ also includes ECCC. In addition, ECtHR and IACtHR are also known as regional human rights courts due to
their regional focus on Europe and Americas, respectively. See Dinah Shelton, Remedies in International Human Rights Law (Third
Edition, Oxford University Press, 2015)

47 To the author’s knowledge, the Extraordinary African Chambers is the only other ICL based court that includes a reparations
regime, yet its jurisprudence involves only one case, rendering it unsuitable for the current research, which aims to build a more
robust understanding of courts and their practice. See ‘Statute of the Extraordinary African Chambers within the Courts of Senegal
Created to Prosecute International Crimes Committed in Chad between 7June 1982 and 1 December 1990’ (Human Rights Watch
website, unofficial translation, 2 September 2013)
<https://www.hrw.org/news/2013/09/02/statute-extraordinary-african-chambers> accessed 28 April 2020

48 The African Court on Human and People’s Rights is the only THRL-based court left out of this analysis. Despite the fact that
according to the Protocol to the African Charter on Human And Peoples' Rights on the Establishment of an African Court on
Human and Peoples' Rights, the Court may “make appropriate orders to remedy the violation, including the payment of fair
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may contribute to reparative justice for victims though their reparations regimes, it was necessary
to include in the analysis both ICL and IHRL-based courts. Including both ICL and IHRL-based
courts allows for a deeper reflection on how courts may generally contribute to reparative justice
through their reparations regime, while also showcasing in a comparative perspective the
similarities and differences across courts that pertain to their respective underlying legal
frameworks.

Reparative justice

This study refers to reparative justice as justice afforded to victims by means of reparations. In
addition, in order to study reparative justice in the context of international courts mandated to
provide reparations, the current research developed a taxonomy on reparative justice for victims
using the procedural justice and substantive justice dichotomy. This dichotomy appears a robust
theoretical framework amid a rigorous body of research showing that procedural justice and
substantive justice elements inform the victims’ perception of justice in the context of judicial
settings. Chapter two provides a detailed elaboration on the theoretical framework.

Victims

This thesis’ understanding of ‘victims’ draws on definition set forth in the Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law
(hereinafter referred to as ‘van Boven/Bassiouni Principles’), unless specified otherwise.
Accordingly, victims are:*°

“persons who individually or collectively suffered harm, including physical or mental
injury, emotional suffering, economic loss or substantial impairment of their
fundamental rights, through acts or omissions that constitute gross violations of
international human rights law, or serious violations of international humanitarian law.
Where appropriate, and in accordance with domestic law, the term “victim” also
includes the immediate family or dependants of the direct victim and persons who have
suffered harm in intervening to assist victims in distress or to prevent victimization”.

As such, this thesis’ focus is on the courts’ practice on reparations in relation to victims as defined
above. Although the assessment of the ECtHR includes also a handful of inter-State cases, they
are reviewed bearing in mind a focus on victims. In addition, this thesis’ emphasis is on victims
falling under the courts’ jurisdiction and are entitled to receive reparations.

International crimes and gross human rights violations

In line with the generally agreed understanding in ICL, international crimes include the ‘core
crimes’ of genocide, crimes against humanity, war crimes, and in some cases, the crime of

compensation or reparation” (article 27), its practice on gross human rights violations is underdeveloped and hence unsuitable for
this research. See ‘Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African Court On
Human And Peoples' Rights’ (African Court website, 25 January 2004)

< https://www.african-court.org/en/images/Basic%20Documents/africancourt-humanrights.pdf> accessed 28 April 2020

4 UNGA, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law, Res 60/147 (16 December 2005) para 8
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aggression.>® Consequently, this thesis adheres to this understanding of international crimes, all
the while keeping in mind that the mandates of each of the international courts operating under the
ICL’s ambit might feature variations in their understanding of these core crimes. In addition, for
the comparability of IHRL-based courts and their approaches to reparations with ICL-based courts,
this thesis is focusing on violations of human rights comparable to international crimes, also known
as ‘gross human rights violations’. This thesis adheres to the understanding of gross human rights
violations articulated by Theo van Boven. As such, the term ‘gross’ qualifies the term ‘violations’
and indicates the serious character of the violations while it is also related to the type of human
rights that is being violated.>* Additionally, the scope of gross human rights violations would be
‘unduly circumscribed’ if the notion were to be understood ‘in a fixed and exhaustive sense’ and
as such, it may include a wide range of crimes,® as long as they are comparable to international
crimes.® Finally, for brevity, this research may utilize the term ‘mass atrocities’ to jointly refer to
international crimes and gross human rights violations.>*

Reparations regimes

The international courts’ reparations regimes are set forth in their respective founding Statutes and
Rules of Procedure and entail the prerogatives bestowed upon victims in relation to reparations.
More specifically, they entail prerogatives in relation to the process of obtaining reparations such
as, for instance, the victims’ opportunity to submit claims for reparations and prerogatives in
relation to the actual reparations that victims may benefit from. However, as will be seen in each
of the courts’ chapters, the prerogatives bestowed upon victims vary on a court-by-court basis,
depending on their underlying legal framework.

How can the courts’ potential contribution be explained

For the purpose of this thesis, explaining the courts’ potential contribution to reparative justice
entails an inductive approach whereby what explains the courts’ potential contribution emerges
from the analysis of the courts’ practice on reparations. As such, drawing on the analysis, the
research will both attempt to provide a general understanding of what explains the courts’ potential
contribution while also putting forward in a comparative perspective the similarities and
differences across courts.

50 Carsten Stahn, A Critical Introduction to International Criminal Law (Cambridge University Press, 2019) 23

51 Theo van Boven, ‘The United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law’ (2010) United
Nations Audiovisual Library of International Law 1, 2

52 As van Boven exemplified, gross human rights violations may include “genocide; slavery and slavery-like practices; summary
or arbitrary executions; torture and cruel, inhuman or degrading treatment or punishment; enforced disappearance; arbitrary and
prolonged detention; deportation or forcible transfer of population; and systematic discrimination, in particular based on race or
gender”. Theo van Boven, Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of Gross
Violations of Human Rights and Fundamental Freedoms (2 July 1993) E/CN.4/Sub.2/1993/8, para. 13

53 Theo van Boven, ‘The United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law’ (2010) United
Nations Audiovisual Library of International Law 1, 2

54 The use of the term ‘mass atrocities’ draws inspiration from Marina Aksenova’s conceptualization of international crimes and
gross human rights violations as mass atrocities that shake the consciousness of humanity as a whole. ‘Introduction: Breaking the
Cycle of Mass Atrocities: Criminological and Socio-Legal Approaches to International Criminal Law’ in Marina Aksenova, Elies
van Sliedregt and Stephan Parmentier (eds), Breaking the Cycle of Mass Atrocities: Criminological and Socio-Legal Approaches
in International Criminal Law (Hart Publishing, 2020) 5-6
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In addition to the main research question, this thesis also features research sub-questions:

1. What is reparative justice by means of reparations and how can it be assessed in the context of
international courts mandated to provide reparations?

In order to provide an answer to the main research question, it is important to put forward the
theoretical basis of this study, namely to elaborate on the meaning of reparative justice by means
of reparations and put forward the theoretical framework utilized in this thesis to assess it.

2. - 5. Taking into account the /CC’s /ECCC’s /ECtHR /IACtHR’s reparations regime and its
practice on reparations for international crimes, how does the Court potentially contribute to
reparative justice for victims under its jurisdiction?

The core of this thesis are the individual chapters devoted to analyses of each of the courts’
potential contribution to reparative justice for victims under their jurisdiction. As such, the same
research sub-question features per each individual chapter, except that it is tailored to the specific
court under scrutiny. For coherence and comparability reasons, each of the chapters entails an
elaboration on the courts’ reparations regime, analysis of their practice, and evaluation of their
potential contribution to reparative justice. In addition, to put each of the courts into context, the
chapters also feature short historical immersions highlighting how the courts came into existence
and their normative approaches to victims and their rights. However, elements unique to a court
may feature in a court’s respective chapter if they appear to have a prominent role in relation to
the reparations regime of a court (i.e. in the ICC chapter an additional section on ‘justice for
victims’ in regard to reparations is included as it a narrative commonly linked to reparations in the
ICC context).

3. Methodology

This research pertains to empirical legal scholarship due to its central preoccupation to study
institutions and their procedures to obtain a better understanding of how they operate and what
effects they have.>® Consequently, it features a combination of research methods. To begin with,
in order to put forward a coherent theory on reparative justice, this thesis employed an in-depth
study of existing theories and victimological research at national and international level
showcasing that procedural justice and substantive justice elements inform the victims’ perception
of justice in the context of judicial settings. These elements were further elaborated upon to
highlight their implications for victims (i.e. how they may contribute to reparative justice for
victims).

Furthermore, systematic content analysis of each of the courts’ practice on reparations was central
to the assessment of international courts’ potential contribution to reparative justice by means of
reparations regimes. Unlike doctrinal analysis of the courts’ jurisprudence which centers on a
handful of judicial cases to illustrate a certain issue, systematic content analysis entails a systematic
selection and analysis of the cases and documents.>® This method brings the rigor of social science

55 See Jan M. Smits, The Mind and Method of the Legal Academic (Edward Elgar Publishing, 2012) 28
56 Rachel Cahill-O'Callaghan, Values in the Supreme Court: Decisions, Division and Diversity (Hart Publishing, 2020) 29
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to the understanding of law, creating a distinctively legal form of empiricism.>” As such, in a first
step, relevant judicial cases (i.e. judgments) and documents pertaining to each of the courts were
selected.® As a general rule, only judgments and documents available in the English language
were selected; however, several documents in the French language were also included (in the ICC
and the ECCC’s analyses), given their sole availability in the French language. In a second step,
the cases and documents were coded in Atlas.ti®® using codes derived from the use of both
deductive and inductive approaches. The use of Atlas.ti enabled a systematic coding of over 135
judgements and 150 other documents including legal representatives of victims’ submissions,
Trust Fund for Victims’ submissions and Trial Days transcripts.®® The codes that were utilized
were primarily derived from the theoretical chapter and consisted in the elements which were
found to inform the victims’ perception of procedural justice (voice, information, interaction,
length) and of substantive justice (tangible reparations that respond to victims’ harm and
preferences). Additional codes that appeared relevant to this study emerged from the judicial cases
and documents, yet there were not accounted for in the theoretical chapter (i.e. emergent coding).!
Moreover, to minimise bias and to ensure the reliability of the coding, this research carried out an
inter-coder reliability check in regard to the first court scrutinized in this thesis (the ECCC). As
such, in addition to the author of the thesis, two other researchers coded a set of judgments and
documents, which led to further refinement of the codes utilized throughout this study.®? In a third
step, on the basis of the coding, observations in regard to each of the courts’ practice on reparations
were drawn, consisting in elucidation of how voice, information, interaction, length, and tangible
reparations are materialized across each of the courts. Ultimately, each of the courts’ potential
contribution to reparative justice by means of their reparations regimes was established by
evaluating these observations (‘what is”) in light of the courts’ reparations regimes (established
through a doctrinal approach to elicit ‘what ought to be’) and the previously established theoretical
basis (captured in a taxonomy on reparative justice, which conceptualizes reparative justice as
procedural justice and substantive justice).

Finally, in order to elaborate on how international courts may contribute to reparative justice for
victims by means of their reparations regimes as well as how their potential contribution may be
explained, this study brought together the findings across each of the courts’ analyses but also
considered them in a comparative perspective. While a fully-fledged comparative analysis between
courts was beyond the goal of this study, not in the least because of the challenging character of
such an endeavor,® this thesis considered comparatively the courts and their approaches in regard
to a common denominator, namely, the courts’ reparations regimes, their characteristics, and their
potential contribution to reparative justice.

4. Limitations

57 As articulated by Mark Hall and Ronald Wright, ‘Systematic Content Analysis of Judicial Opinions’ (2008) 96 California Law
Review 63, 64

% The methodology employed to select judicial cases and documents is explained at large in chapters 3-6, devoted to each court.
59 Atlas.ti is a software utilized in quantitative research.

8 For a list with all the judgments and documents that have been coded and analysed see Annexes 1-4.

61 See Maryam Salehijam, ‘The Value of Systematic Content Analysis in Legal Research’ (2018) 23 Tilburg Law Review 34

62 1t must be mentioned that it is not common for legal studies utilizing the systematic content analysis to address reliability, see
Mark Hall and Ronald Wright, ‘Systematic Content Analysis of Judicial Opinions’ (2008) 96 California Law Review 63, 112

8 The courts scrutinized in this study feature historical, legal, structural, jurisdictional characteristics that are unique to the courts,
making a fully-fledged comparative analysis challenging. See also Mark Van Hoecke, 'Methodology of Comparative Legal
Research' (2015) 12 Law and Method 1
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This research features several limitations.

First, as explained, this thesis aims to assess the courts’ potential contribution to reparative justice
for victims relying on data emerging from the courts’ practice on reparations and taking into
account theories and victimological research. As such, this research remains at its core a theoretical
endeavor and empirical studies scrutinizing the actual experience and perception of victims
involved with these courts and their reparations regimes might yield different results. Moreover,
while the author of this dissertation conducted the research with integrity and utmost respect for
scientific rigor, she holds academic and professional training in law and victimology. In turn, this
may have induced a certain understanding and vision on victims and their rights, which may have
had an impact on the choices and perspectives expressed throughout the study. To manage this
limitation, the data and results of this dissertation were complemented by results of existent
empirical studies with victims, although as already acknowledged, there is a scarcity of such
studies and their prime focus is on ICL-based courts. Importantly, this dissertation is part of a
larger research project ‘What’s law got to do with it? Assessing the contribution of international
law to repairing harm’, made possible through a VIDI grant awarded by the Netherlands
Organisation for Scientific Research (NWO) to Professor Rianne Letschert. In addition to this
dissertation, the larger research project features four empirical studies with 60 victims each (30
beneficiaries and 30 non-beneficiaries of reparations awarded by each of the courts) in the context
of the international courts scrutinized in this thesis. Taking into account, on the one hand, the
findings of this dissertation and on the other hand, the findings of these four empirical studies, the
entire research project aims to provide an in-depth reflection on the contribution of international
law to repairing harm. At the moment of writing this dissertation, the four empirical studies are
still ongoing and as such, their findings could not be included herein.

Second, the assessment of each of the courts’ practice on reparations is based on analysis of data
coming from sources that are different across courts. Consequently, this renders the findings and
analyses across chapters asymmetrical (this limitation is particularly important in view of a
comparison across courts). While the analysis of judicial cases (i.e. judgments) is a constant across
all the courts, the other documents analysed vary across courts, either due to the lack of (public)
availability of comparable documents or because of language limitations. Detailed elaboration on
the cases and documents specific to each courts is furthermore provided in the ‘methodological
considerations’ section featuring across all chapters devoted to courts.

Third, as explained above, drawing on theories and victimological research, a taxonomy on
reparative justice was developed whereby procedural justice was operationalized using four
elements, namely voice, information, interaction, and the length of proceedings, whereas
substantive justice was operationalized in terms of tangible reparations that respond to victims’
preferences in regard to reparations. The choice for these elements and their implications for
victims are elaborated at length in the theoretical framework chapter. In order to grasp the victims’
preferences for reparations to assess whether the tangible reparations awarded by courts respond
to them, this study relied on legal submissions primarily submitted by the victims’ legal
representatives (and at times legal submissions by other organs within a court’s structure) on
victims’ behalf. While these documents may appear to be a reasonable source to grasp victims’
preference since the legal representatives’ function is to capture and represent victims’ preferences,
at the same time they may not be the best representation of the actual preferences of victims in

19



regard to reparations as they may be conscripted by the predefined patterns of legal submissions
and the characteristics of reparations regimes underlying each of the courts.%

5. Structure
This thesis is divided into seven chapters.

The first two chapters constitute the methodological and theoretical configuration of the thesis.
The current Chapter 1 aims to establish the initial parameters of this study, whereas Chapter 2 is
dedicated to the theoretical framework underlying this thesis. The theoretical framework puts
forward a robust theory on reparative justice, showcasing that procedural justice and substantive
justice elements inform the victims’ perception of justice in the context of judicial settings and
discussing their potential implications for victims of international crimes and gross human rights
violations.

Chapters 3 to 6 constitute the core of this thesis and consist in the application of the aforementioned
theoretical basis to assess how four international courts may contribute to reparative justice for
victims by means of their reparations regimes. As such, these four chapters focus on the ICC, the
ECCC, the ECtHR, and the IACtHR. Each of these chapters include an introductory section setting
the scene and providing the initial context of establishment of the courts, focusing on the courts’
institutional evolution and their general approach to victims and their rights. The focus is then
placed on the legal framework on reparations, elaborating on the travaux préparatoires establishing
the rationale for the inclusion of a reparations regime within the mandate of courts, and the
reparations regime of each of the courts. Drawing on the founding Statutes and Rules of Procedure
of each of the courts, the section devoted to the reparations regime details the prerogatives
statutorily bestowed upon victims in relation to reparations, including for instance the opportunity
to express their preferences in relation to reparations or the types of reparations the victims may
receive. Thereafter, the results of the case-law analyses are put forward, taking into account the
reparations regimes of courts as well as the theoretical framework. The final section of each of the
chapters brings together the entire chapter and elaborates on each of the courts’ potential
contribution to reparative justice for victims.

Chapter 7 is integrative and conclusive, as it elaborates on the international courts’ potential
contribution to reparative justice and on how this potential contribution can be explained. It also
puts forward final implications of this study.

64 The limitations inherent in the legal submissions and reparations regimes are discussed at length throughout the thesis, and in
particular in chapter 7.
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Chapter 2: International Courts and their Potential Contribution to Reparative Justice for
Victims by Means of Reparations: a Theoretical Framework

The chapter aims to put forward the theoretical framework employed in this research to assess how
four international courts, through their reparations regimes, may contribute to reparative justice
for victims of mass atrocities. In doing so, the chapter will first clarify the meaning of reparations
and reparative justice for victims of mass atrocities, starting from a general outlook on reparations
as a justice reaction to mass atrocities, to their link to reparative justice for victims, and their
conceptualization in the context of international courts. Then, it will elaborate upon the theoretical
notions of procedural justice and substantive justice, employed in this research to conceptualize
reparative justice by means of reparations in the context of international courts. Finally, the chapter
will put forward a taxonomy on reparative justice, eliciting how procedural justice and substantive
justice elements may amount to reparative justice for victims in the context of international courts
mandated to provide reparations.

1. Clarifying the Meaning of Reparations and Reparative Justice for Victims of Mass
Atrocities

1.1. Reparations as a Justice Reaction to Mass Atrocities

Mass atrocities involve what Immanuel Kant labelled as ‘radical evil’.%® They are offenses against
human dignity so widespread, persistent and organized that mundane moral assessment seems
inappropriate. ® “Wrong” appears too weak an adjective to describe actions that knowingly caused
the deaths of more than 20 million people and the unimaginable suffering of millions more, as
witnessed during Hitler’s regime. Hannah Arendt described the Holocaust as a period marked by
a total collapse of all established moral standards in public and private life.%” She explained that
mass atrocities, such as the Holocaust, transcend the realm of human affairs and the potentialities
of human power, both of which they radically destroy wherever they make their appearance.®® This
apparent powerlessness in the face of ‘radical evil’ appears as a way of expressing the inadequacy
of social evaluation, human justice, and our capacity to punish,%® which in turn translates in a sense
of difficulty in establishing some measure necessary to do justice to these experiences.” In
addition, it reveals the difficulty to respond to such crimes with ordinary measures that are usually
applied to ordinary crimes, and, as such, history indicates that “silence and impunity have been the
norm rather than the exception”.”* Action informed by ordinary justice responses such as those
that underpin national legal systems seems largely inadequate in the face of mass atrocities rife
with mass violence and suffering, massive number of victims and perpetrators, crimes of political
nature, and a decimated rule of law,”? to highlight several complexities. As Scott Veitch

8 As posited by Hannah Arendt, referring to Immanuel Kant’s notion of ‘radical evil’. In Hannah Arendt, The origins of
Totalitarianism (A Harvest Book, 1985) 459

66 Scott Veitch, Law and Irresponsibility: On the Legitimation of Human Suffering (Routledge-Cavendish, 2007) 8

67 Elisabeth Young-Bruehl, Why Arendt Matters (Yale University Press, 2006) 200

% Elisabeth Young-Bruehl, Why Arendt Matters (Yale University Press, 2006) 102

89 Carlos Santiago Nino, Radical Evil on Trial (Yale University Press, 1996) viii

70 Scott Veitch, Law and Irresponsibility: On the Legitimation of Human Suffering (Routledge-Cavendish, 2007) 8

" Carlos Santiago Nino, Radical Evil on Trial (Yale University Press, 1996) viii and 3

72 Stephan Parmentier, ‘Transitional Justice’ in William A. Schabas (ed), ‘The Cambridge Companion to International Criminal
Law’ (Cambridge University Press, 2015) 56; Antony Pemberton, Rianne M. Letschert, Anne-Marie de Brouwer and Roelof H.
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highlighted, trying to grapple with and give measure to such horrors seems to do them injustice:
what balanced normative response could be made that would be proportionate to ‘untold
suffering’?’® However, the victims of such crimes are forced to live with the mass atrocities’
indelible consequences, which entail mass victimization and mass harm, at individual, collective
and societal levels.”* For the survivors, the crimes produce a rupture in the individuals’ being,
shattering even their most basic assumptions about life and world.” The victims are left with the
task of incorporating their experience of the violation into their life stories, and crafting new
understandings that include the traumatic event.”® In addition, these crimes induce long-term
trauma, which can play out for the rest of the victims’ lives as well as be passed on to the new
generations.”’

However challenging it may be to develop a response to mass atrocities, experience shows that
silence and inaction cannot constitute an answer either.”® Illustrative of this challenge are
discussions during the Claims Conference on Jewish Material Claims against Germany. Referring
to the Holocaust survivors, Gideon Taylor, the executive vice president of the Claims Conference
expressed that justice as such is impossible to achieve in the circumstances of mass atrocities.”
Israel Singer, an important negotiator on the Jewish side, maintained that “you can’t make the dead
good again; [...] we can only take a modicum of justice—a modicum of attempting to somehow
right wrongs in a small way for those who are still alive.”® When discussing what form the justice
may take, he added, “At most, the justice we are doing is going to be very rough; if we are paying
someone who worked for 58 months in conditions which should have killed them DM15.000, |
would like to say it’s a pittance and an insult, rather than being a good gesture”.

Across time, reparations for victims have constituted a possible justice reaction to mass atrocities,
alive to the limitation that they can never be adequate if measured against the depth of the wounds
they attempt to repair.8! To be precise, reparations as benefits bestowed upon victims of mass
atrocities have started to feature more prominently in international law in the aftermath of the
Second World War. Until the Second World War, traditional international law did not provide for
a legal standing of individuals at the international level. In addition, within States’ internal matters,

Haveman, ‘Coherence in International Criminal Justice: A Victimological Perspective’ (2015) 15 International Criminal Law
Review 339

73 Scott Veitch, Law and Irresponsibility: On the Legitimation of Human Suffering (Routledge-Cavendish, 2007) 8-9

74 Stephan Parmentier and Elmar Weitekamp, ‘Political Crimes and Serious Violations of Human Rights: Towards a Criminology
of International Crimes’ in Stephan Parmentier and Elmar Weitekamp (eds), Crime and Human Rights (Series in Sociology of
Crime, Law and Deviance, vol 9, Emerald Group Publishing Limited, 2015) 118

5 See Yael Danieli, ‘Massive Trauma and the Healing Role of Reparative Justice’ in Rianne Letschert, Roelof Haveman, Anne-
Marie de Brouwer, and Antony Pemberton (eds.), Victimlogical Approaches to International Crimes: Africa (Intersentia, 2011) 50;
Margaret Urban Walker, Moral Repair Reconstructing Moral Relations after Wrongdoing (Cambridge University Press, 2006) 18
6 Marta Minow, Between Vengeance and Forgiveness, Facing History after Genocide and Mass Violence (first edition, Beacon
Press, 1999), 64, citing Robert Jay Lifton; Margaret Urban Walker, Moral Repair Reconstructing Moral Relations after
Wrongdoing (Cambridge University Press, 2006) 18

" See See Yael Danieli, ‘Massive Trauma and the healing role of reparative justice’ in Rianne Letschert, Roelof Haveman, Anne-
Marie de Brouwer, and Antony Pemberton (eds.), Victimological Approaches to International Crimes: Africa (Intersentia, 2011)
50

78 Carlos Santiago Nino, Radical Evil on Trial (Yale University Press, 1996) 3; Scott Veitch, Law and Irresponsibility: On the
Legitimation of Human Suffering (Routledge-Cavendish, 2007) 8-9

79 John Authers, ‘Making Good Again: German Compensation for Forced and Slave Laborers’ in Pablo de Greiff (ed), Handbook
of Reparations (Oxford University Press, 2006) 426

8 John Authers, ‘Making Good Again: German Compensation for Forced and Slave Laborers’ in Pablo de Greiff (ed), Handbook
of Reparations (Oxford University Press, 2006) 439

81 Gary Bass, ‘Reparations as a Noble Lie’ in Melissa S. Williams, Rosemany Nagy and Jon Elster (eds), Transitional Justice
(Nomos Li, 2012) 171
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the individuals were the exclusive prerogative of national law, and States — as sovereigns — were
free under international law to treat their own citizens as they pleased. However, the magnitude of
human victimization arising out of the First and Second World Wars derived essentially from the
States’ action, either intentional or negligent, led to the establishment of numerous international
instruments, requiring States to enact domestic legislation to protect their citizens’ human rights,
which gradually fostered the recognition and development of the right to reparation.®? With the
advancement of international human rights law and the establishment of international and regional
human rights systems of protection, and later on of transitional justice which specifically aims to
deal with past atrocities,®® the notion of a right to reparation of victims begun to solidify.®* The
existence of a victims’ right to reparations was subsequently formalized at the international level
through the development and adoption of legal instruments specifically dealing with reparations
for victims of gross violations of international human rights law and serious violations of
international humanitarian law such as the van Boven/Bassiouni Principles and the ‘Impunity
Principles’.®®> The latest development in regard to the right to reparation for victims of mass
atrocities is its incorporation within the ambit of international criminal law, through its inclusion
in the mandates of relatively newly established international criminal courts.

Amid the evolution and development of reparations, authors nowadays distinguish between
reparations in the context of international law®’ - or juridical reparations® - and non-juridical

82 See Mahmoud Cherif Bassiouni, ‘International Recognition of Victims’ Rights’ (2006) 6 Human Rights Law Review 203, 209
8 There is no one definition of transitional justice, as different authors use different definitions, conceptualizations, and periods of
times to explain the advent, development, and meaning of transitional justice. See Stephan Parmentier, ‘Transitional Justice’ in
William A. Schabas (ed), The Cambridge Companion to International Criminal Law (Cambridge University Press, 2015) 53-54;
However, transitional justice refers to the array of justice mechanisms, including reparations, adopted to deal with past atrocities.
Lisa J. Laplante, ‘Just Repair’ (2015) 48 Cornell International Law Journal 1, 4. For two interesting analyses on the advent of
transitional justice see Ruti Teitel, ‘Transitional Justice Geneaology’ (2003) 16 Harvard Human Rights Journal 69; Paige Arthur,
‘How “Transitions” Reshaped Human Rights: A Conceptual History of Transitional Justice’ (2009) 31 Human Rights Quarterly
321

84 Theo van Boven, Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of Gross Violations
of Human Rights and Fundamental Freedoms (2 July 1993) E/CN.4/Sub.2/1993/8; Lisa J. Laplante, ‘Just Repair’ (2015) 48 Cornell
International Law Journal 1, 13

8 UNGA, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law, Res 60/147 (16 December 2005); UNCHR, Updated
Set of Principles for the Prosecution and Promotion of Human Rights through Action to Combat Impunity, UN doc.
E/CN.4/2005/102/Add. 1. Back in 1999 Christian Tomuschat criticized the UN Basic Principles for claiming the existence of an
individual right of reparation under international law, however, the present days’ jurisprudence of international courts indicates
that such a right exists today. Christian Tomuschat, ‘Individual Reparation Claims in Instances of Grave Human Rights Violations:
the Position under General International Law’ in Albrecht Randelzhofer and Christian Tomuschat (eds), State Responsibility and
the Individual—Reparation in Instances of Grave Violations of Human Rights (The Hague, 1999) 173

8 Stephan Parmentier, ‘Transitional Justice’ in William A. Schabas (ed), The Cambridge Companion to International Criminal
Law (Cambridge University Press, 2015) 65

87 Reparations have been included in the International Law Commission’s Draft Principles on State Responsibility, in International
Humanitarian Law, International Human Rights Law, International Criminal Law, etc. For a detailed overview and analysis see
Theo van Boven, Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of Gross Violations of
Human Rights and Fundamental Freedoms (2 July 1993) E/CN.4/Sub.2/1993/8; Richard M. Buxbaum, ‘A Legal History of
International Reparations’ (2005) 23 Berkley Journal of International Law 314; See Mahmoud Cherif Bassiouni, ‘International
Recognition of Victims” Rights’ (2006) 6 Human Rights Law Review 203; Christine Evans, The Right to Reparation in
International Law for Victims of Armed Conflict (Cambridge University Press, 2012); Liesbeth Zegveld, Remedies for Victims of
Violations of IHL (2003) 85 IRRC 497; Reparations have also been provided in the context of The United Nations Compensation
Commission , established by a UN Security Council Resolution, for direct loss and damage arising as a result of Iraq’s unlawful
invasion and occupation of Kuwait, see Emanuela-Chiara Gillard, ‘Reparation for Violations of THL” (2003) 85 IRRC 529, 541.
Each of chapters devoted to the four courts under investigation consists in a thorough elaboration on how the right to reparations
came to be incorporated within their mandates.

8 Pablo de Greiff, ‘Justice and Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford University Press, 2006)
452
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reparations, referring to a second context wherein the concept of reparations developed and was
employed.® Namely, in the design of administrative programs with massive coverage, such as
national reparations programs® and in the context of Truth and Reconciliation Commissions.®

Depending on the use of reparations in the two contexts, reparations may pursue different aims
and have different meanings. Reparations in the first context are conceived of as benefits geared
towards redressing the various harms suffered as a consequence of certain crimes or breaches of
State responsibility, whereas reparations in the second context aim to provide direct benefits to the
victims of different types of violations, in the aftermath of conflicts or periods of political
turmoil 2 Furthermore, the meaning of reparations in the first context is tied to the specific aim
pursued by the judicial setting in whose mandate reparations are incorporated, that is, the
achievement of justice for individuals under jurisdiction, whereby the means of achieving justice,
namely, the trial of isolated cases, has an impact on the concrete content of justice. However, in
the second context, the reparations have to respond to a much wider and complex universe of
victims, and those responsible for the design of reparations programs must employ methods and
forms of reparation suitable to these circumstances.®®

In what follows, this dissertation is concerned with reparations in the first context - i.e. juridical
reparations - due to its focus on reparations in the context of international courts mandated to
provide reparations. Consequently, it adheres to an understanding of reparations as benefits
bestowed upon victims, which try to repair the harm suffered by victims as a consequence of mass
atrocities. As elaborated across literature, proponents of reparations posit that by offering repair
for the harm done, they are an essential means to provide justice for the benefit of individuals and

8 Pablo de Greiff, ‘Justice and Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford University Press, 2006);
Anne Saris and Katherine Lofts, ‘Reparation Programmes: A Gendered Perspective’ in Carla Ferstman, Mariana Goetz, and Alan
Stephens (eds) Reparations for Victims of Genocide, War Crimes and Crimes against Humanity: Systems in Place and Systems in
the Making (Martinus Nijhof Publishers, 2009)

% In this context, Pablo de Greiff makes reference to several national reparations programs, such as as, for instance the reparations
programs implemented in Chile from 1990 to 2004 that target the victims of human rights violations committed during the military
regime (1973-1990). Pablo de Greiff, ‘Justice and Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford
University Press, 2006) 453; see also Elizabeth Lira, ‘“The Reparations Policy for Human Rights Violations in Chile’, in Pablo de
Greiff (ed), Handbook of Reparations (Oxford University Press, 2006). Other examples include reparations provided by Germany
to compensate the Holocaust victims, in the context of Conference on Jewish Material Claims against Germany. For more
information see Conference on Jewish Material Claims against Germany, ‘History’ <http://www.claimscon.org/about/history/>
accessed 16 January 2020. Reparations have also been provided in the context of The United Nations Compensation Commission
, established by a UN Security Council Resolution, for direct loss and damage arising as a result of Iraq’s unlawful invasion and
occupation of Kuwait, see Emanuela-Chiara Gillard, ‘Reparation for Violations of THL’ (2003) 85 IRRC 529, 541

% For a detailed overview, see Priscilla B. Hayner, Unspeakable Truths Transitional Justice and the Challenge of Truth
Commissions (Routledge, 2011) 163; Naomi Roht-Arriaza, ‘Reparations Decisions and Dilemmas’ (2004) 27 Hastings
International and Comparative Law Review 157, 169-181

9 In line with Pablo de Greiff, ‘Justice and Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford University
Press, 2006) 452-453; See also Anne Saris and Katherine Lofts, ‘Reparation Programmes: A Gendered Perspective’ in Carla
Ferstman, Mariana Goetz, and Alan Stephens (eds) Reparations for Victims of Genocide, War Crimes and Crimes against
Humanity: Systems in Place and Systems in the Making (Martinus Nijhof Publishers, 2009) 83-84

9 Pablo de Greiff, ‘Justice and Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford University Press, 2006)
454; see also Naomi Roht-Arriaza and Katharine Orlovsky, ‘A Complementary Relationship: Reparations and Development’ in
Pablo de Greiff and Roger Duthie (eds), Transitional Justice and Development: Making Connections (New York: Social Science
Research Council, 2009)
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collective victims.®* Moreover, reparations awards show that victims of mass atrocities are not
without protection and that violations of their rights can be remedied through reparations.®

1.2. Reparations and Reparative Justice for Victims of Mass Atrocities

As becomes apparent, one important aspiration of reparations is to contribute to justice for the
victims benefiting from reparations.®® However, defining justice for victims in the aftermath of
mass victimization is a daunting endeavor. The needs and wishes of victims in the aftermath of
mass victimization may vary significantly, depending on the nature and consequences of
victimization, the (cultural, social, political, economic, etc.) context in which the victims find
themselves in, as well as the particular characteristics of victims (for instance, gender, age,
education, financial situation, etc.). Additionally, needs may change over time.®” Consequently,
what informs justice for victims is a complex matter, which can take a needs-based approach,® a
rights-based approach,®® or an approach motivated by the intrinsic motivations of victims.%°

In line with the reparations’ aim to repair the harm suffered by victims, there is currently an
emerging literature linking reparations for victims of mass atrocities with the notion of ‘reparative
justice’, attempting to address what victims seek, what their needs are,'%? and what may inform

9 Theo van Boven, ‘Victim-oriented Perspectives: Rights and Realities’ in Thorsten Bonacker and Christoph Safferling (eds)
Victims of International Crimes: an Interdisciplinary Discourse (Springer, 2013) 25; Gary Bass, ‘Reparations as a Noble Lie’ in
Melissa S. Williams, Rosemany Nagy and Jon Elster (eds), Transitional Justice (Nomos Li, 2012) 176; Jo-Anne M. Wemmers,
‘The Healing Role of Reparation’ in Jo-Anne M. Wemmers (ed), Reparation for Victims of Crimes against Humanity: The Healing
Role of Reparation (Routledge, 2014) 222

9 Friedrich Rosenfeld, ‘Collective Reparation for Victims of Armed Conflict’ (2010) 92 International Review of the Red Cross
731; Liesbeth Zegveld, Remedies for Victims of Violations of IHL (2003) 85 IRRC 497

% See e.g. Pablo de Greiff, ‘Justice and Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford University Press,
2006) 455

9 For a detailed overview see research by Rianne Letschert and Stephan Partmentier showcasing through research in Cambodia,
Bosnia and Serbia, and Northern Uganda that victims have a multitude of individual attitudes and needs in relation to justice.
Rianne Letschert and Stephan Parmentier, ‘Repairing the Impossible: Victimological Approaches to International Crimes’ in Inge
Vanfraechem, Antony Pemberton and Felix Mukwiza Ndahinda (eds), Justice for Victims: Perspectives on rights, transition and
reconciliation (Routledge Research, 2014) 218

% For instance, the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power understands justice for
victims as the “responsiveness of judicial and administrative processes to the needs of victims”. UNGA, Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power (Resolution 40/34, 29 November 1985) para 6

9 For instance, the EU Victims’ rights Directive 2012/29/EU adopts a rights-based approach to justice for victims. As explained,
this view departs from a needs-based, adopting a rights-based understanding of victimization. The victim is seen as wronged (i.e.
her rights violated), not harmed; and as such, justice for victims is no longer owned to victims on the basis of their vulnerability,
pressing needs and deservingness, but demanded, on the basis that the state should take seriously what it owes to the individuals
living on its territory and their human rights. European Union Fundamental Rights Agency, ‘Victims’ Rights As Standards Of
Criminal Justice: Justice for victims of violent crime, Part I’ (2019) 17 <https://fra.europa.eu/sites/default/files/fra_uploads/fra-
2019-justice-for-victims-of-violent-crime-part-1-standards_en.pdf > accessed 16 January 2020

100 This approach values a bottom-up approach, which measures justice by the extent to which victims’ preferences are taken into
account and not imposed from the top. Heidy Rombouts, ‘Importance and Difficulties of Victim-Based Research in Post-Conflict
Societies’ (2002) 10 European Journal of Crime, Criminal Law and Criminal Justice, 216

101 Admittedly, particularly in times of transitions, multiple goals can be attached to reparations. For instance, Pablo de Greiff
explains that “in transitional periods reparations seek [...] to contribute (modestly) to the reconstitution or the constitution of a new
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Reparations’ in Pablo de Greiff (ed), Handbook of Reparations (Oxford University Press, 2006) 454. Another perspective on
reparations centers on their potential to transform the societies where there are provided, as in fact, they do not only aim to redress
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Cheryl Lawther, Luke Moffett and Dov Jacobs (eds), Research Handbook on Transitional Justice (Edward Elgar Publishing, 2017)
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their conceptions of justice in relation to reparations in the aftermath of mass crimes.*®> However,
reparative justice as such is not a novel concept,’®* and on a theoretical level, different authors
have attributed to it distinct normative meanings and goals. For instance, early day discussions
around reparative justice emerged in the context of criminal sanctions for the offenders in the
context of national criminal justice systems. They aimed to benefit the victims but centered on the
offender, being viewed as a way to avoid more severe sanctions imposed by the victims.1%
Furthermore, reparative justice has been equated with restorative justice, viewed as a process that
aims to repair the harm between an offender and victim through dialogue and negotiation among
the major parties with a stake in the dispute.1% In this perspective, the victims have a more central
role in the process; however, the focus is on restoring the victim-offender relationship that was
broken by the commission of a crime rather than on the victims, with reparations to the victims
being one component of the process.!%” Another example concerns the understanding of reparative
justice as corrective justice, which posits that reparative justice consists in cancelling out or
reversing wrongful harms and bringing the victims to the situation prior to the commission of
crimes.'® However, in situations of mass victimization, this perspective on reparative justice is
bound to result in what Margaret Urban Walker labelled as the ‘impossibility argument’.% If
reparative justice is achieved when the wrongful harms are reversed or cancelled out, then
reparations are doomed to inadequacy, as it is impossible to turn back victims to the situation in
which they were before the atrocity took place.*® While corrective justice remains an important
principle in the reparations discourse,!'! it is generally agreed that in situation of mass
victimization and harm, equating reparative justice with corrective justice is a normative fallacy.'*2

Amid mass atrocities and historical injustices around the world, the advent of transitional justice
to come to terms with these injustices, as well as the increased concern for the plight of victims of
such crimes,*® new understandings of reparative justice emerged, which center on reparations for

103 See Luke Moffett, Justice for Victims before the International Criminal Court (Routledge Research in International Law, 2014)
104 See Elmar Weitekamp, who explained how the idea of reparative justice dates back to primitive societies, only to be revived
around the 1970s, with discussions concerning the criminal justice’s focus on punishment, rather than on a restitutive/reparative
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Research 70, 77
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107 Jemima Garcia-Godos, ‘Victims in Focus: Review Essay’ (2016) 10 International Journal of Transitional Justice 350, 355

108 See Lisa J. Laplante, ‘Just Repair’ (2015) 48 Cornell International Law Journal 1, 34; Margaret Urban Walker, ‘Making
Reparations Possible: Theorizing Reparative Justice” in Claudio Corradetti, Nir Eisikovits and Jack Volpe Rotond (eds) Theorizing
Transitional Justice (Ashgate, 2015) 211. Both of them make reference to Aristotel’s conceptualization of corrective justice.
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victims.** As Rama Mani put it, reparative justice consists in a centralization of reparations, as
the origin and core of the need for justice in times of violent and brutalizing transition.*®
Furthermore, Rianne Letschert and Stephan Parmentier explained that reparative justice can be
defined as justice aimed at repair.t*® Other authors, such as Margaret Urban Walker!'’ and Mariana
Goetz similarly conceptualized reparative justice as being attained through reparations.'8 As such,
the current thesis will adopt this common trend across literature and consequently, for the
remainder of the thesis, the reparations’ potential contribution to justice for victims of mass
atrocities is understood as reparative justice and is used interchangeably with ‘reparative justice
by means of reparations’. In addition, in line with other authors’ understanding, reparative justice
by means of reparations places the victims at its core, i.e. it is victim-centered, which means that
it is attuned to the actual needs, perceptions, and desires of victims of mass atrocities in relation to
reparations.!®

However, affording reparative justice to victims of mass atrocities characterized by complex
circumstances'?° entails significant challenges, some of which will be briefly reiterated here. As
Rianne Letschert and Theo van Boven posited, there are at least three challenges that complicate
reparative justice efforts.?* The first challenge concerns the conceptualization of victimhood, i.e.
defining who can be considered a victim. Outside pre-established legal frameworks that have
certain definitions of victims, thousands or millions of people may consider themselves victims of
mass atrocities as they may have suffered harm as a result of one form of victimization or
another.'?? In the words of Mani, “conflict or repression is sometimes so widespread and
traumatizing that the entire population is victimized and there is a need to redefine victims as the

114 See e.g. Rianne Letschert and Theo van Boven, ‘Providing Reparation in Situations of Mass Victimization Key Challenges
Involved’ in Rianne Letschert, Roelof Haveman, Anne-Marie de Brouwer, and Antony Pemberton (eds.), Victimological
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International Criminal Court and Reparative Justice Theory’ (2009) 3 The International Journal of Transitional Justice 250;
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121 Rianne Letschert and Theo van Boven, ‘Providing Reparation in Situations of Mass Victimization Key Challenges Involved’,
in Rianne Letschert, Roelof Haveman, Anne-Marie de Brouwer, and Antony Pemberton (eds), Victimological Approaches to
International Crimes: Africa (Intersentia, 2011) 156

122 Sara Kendall and Sarah Nouwen, ‘Representational Practices at the International Criminal Court: The Gap between Juridified
and Abstract Victimhood’ (2014) 76 Law and Contemporary Problems 235, 241

27



entire society”.'?® Delimiting who can be considered a victim in situations of mass atrocities and
on the basis of what criteria (e.g. harm, needs, etc.) is a complex endeavor, which necessitates that
difficult choices are made.*** An additional complexity consists in the fact that in situations of
mass atrocities it is not as easy to delineate victims from perpetrators, as throughout conflicts
groups and individuals may switch roles across time; “a victim one day might turn perpetrator the
next in a perceived struggle for survival”.!?® To complicate matters further, those that may be
considered victims may have their own (political) interests, which may not fit well with
conceptions of victims held by certain mechanisms that attempt to provide reparative justice to
victims and may lead to their exclusion as beneficiaries of reparative justice.*?®

Connected to the first challenges is a second challenge, relating to the type of reparations necessary
to materialize reparative justice and respond to the victims’ harm, i.e. individual reparations,
collective reparations or both. As Rianne Letschert and Theo van Boven put it, the conundrum lies
in how to navigate, on the one hand, the legal and moral consideration to make reparations
complete and inclusive with respect to all victims, and on the other hand where to draw lines of
demarcation in view of the large number of victims and the massive harm.'?” The appeal of
reparations provided on an individual basis is that they take into account and respond to the
individual nature of the violations that victims experienced and the ensuing harm,?® while
collective reparations are conferred onto collectives and aim to undo the collective harm that was
caused as a consequence of crimes.*?® In situations of mass atrocities, providing individual
reparations may be difficult, if not impossible, taking into account the magniture of harm,
especially when directed at a large class of victims and in societies transitioning to democracy, the
challenges in conceptualizing victimhood as expressed above, and the financial efforts that such
an endeavor might entail.*3° As Pablo de Greiff put it, efforts to redress victims on a case-by-case
basis are overwhelmed when the crimes cease to be the exception and become all too frequent.*3!
On the other hand, a purely collective approach to reparations comes with its own difficulties,
including the risk of subordinating the harm and needs of individuals to those of collectivities, and
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failing to acknowledge the divergences between individual and collective psychological
processes. 132

Finally, the third challenge refers to the dynamics between reparations and development programs
that aim to create conditions for all people to develop their fullest possible range of capabilities.**3
Given the scarce resources and capacity of States in the aftermath of mass atrocities, one challenge
facing the States is whether to provide reparations or to invest in development programs that are
beneficial to more people and would provide broader benefits to the society as a whole. While the
idea of development programs is appealing, as it would bypass the agonizing issues of establishing
the responsibility of perpetrators as well as determination of who is a victim,** the rationale of
reparations is that that they aim to acknowledge and provide atonement, however small, for the
harm suffered by victims. At a societal level, the reparations represent a recognition of the wrong
done and the accompanying responsibility to make amends.*3® Failing to provide reparations could
represent a denial of these potential effects and represent a tacit acquiescence of criminal
behavior.13 An alternative to the States’ dilemma would be the provision of collective reparations
focusing on development aid; however, this is also problematic as what is being passed as
reparations, for example, basic social services should be provided by States to all citizens as an
entitlement under human rights law.*3” Naomi Roht-Arriaza and Katharine Orlovsky explained the
potential synergy between reparations and development programs, arguing that their respective
effects may feed into each other. As argued, while providing reparations will never be large enough
to make a difference on a macroeconomic scale, as development programs would do, they may
affect development.'® For instance, reparations may have positive effects on rebalancing power
relations within families and in local communities and may unleash the energy and creativity of
previously marginalized sectors (although this approach is not without perils as reparations may
also fuel existing divisions).13® At the same time, development programs may also contribute to an
improved ability to provide reparations; for instance, efforts aimed at strengthening the capacity
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of the State in certain areas such as anticorruption or public administrative might make the State
more effective in delivering reparations.4

As can be inferred, affording reparative justice for victims of mass atrocities entails complex
challenges that need to be carefully navigated by those in charge with providing reparations to
victims.

1.3. Reparations and Reparative Justice in the Context of International Courts

Despite defining the reparations’ potential contribution to justice for victims of mass atrocities as
reparative justice, there are different conceptualizations of reparations across literature, which in
turn influence how reparative justice may be attained. For instance, Rama Mani differentiated
between, on the one hand, reparations as a legal concept, which refers to repair through various
measures such as compensation being provided to victims and, on the other hand, reparations as a
psychoanalytical term, which consists in coming to terms with the crime and its consequences.#
As Mani iterated, this double conceptualization of reparations is significant because repair in the
psychoanalytical sense must occur both at individual and social levels but it can only take place
fully when it is linked with reparations in the legal sense.}*? Consequently, Mani views the
conceptualization of reparations as a starting point for the construction of reparative justice, which
seeks to provide an integrated response to claims for justice in post-conflict situations. In addition,
she considers reparative justice as a broader framework that aims to accommodate the various
functions of justice vis-a-vis the offender, victims, and survivors, within the available means,
resources and human requirements of a post-conflict society.*

In a different conceptualization, Anne Saris and Katherine Lofts put forward a perspective on
reparations made up of three forms, namely, reparation-as-right, reparation-as-symbol, and
reparation-as-process.*** Reparation-as-right involves the victims’ right to remedies, including
access to justice; adequate, effective and prompt reparations for harm suffered; and access to
relevant information concerning violations and reparation mechanisms. Reparation-as-symbol
refers to the symbolic meaning of certain forms of reparation and goes beyond individual victims’
rights and interests as to represent strong social and community values. Finally, reparation-as-
process places emphasis on role that reparations play in the complex transition out of a period of
human rights violations, for individuals and for society. It promotes participation and
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empowerment, in particular with respect to victimized persons and groups and ultimately aims to
achieve reconciliation and a fair and equitable share in reconstruction efforts.*> As can be inferred,
this perspective promotes a holistic approach to reparative justice which includes both the
individuals and the society, and its realization requires the mobilization of a multitude of efforts.

The different conceptualizations put forward are useful to clearly delineate reparations and
reparative justice for victims as employed in this thesis. Since the focus of this thesis is on
reparations for victims provided in the context of international courts, which correspond to the
courts’ reparations regimes, the thesis adheres to a conceptualization of reparations before judicial
bodies that is commonly posited across relevant literature.4® As such, for the purpose of this thesis,
reparations in the context of international courts are considered to encapsulate two separate
dimensions: procedural and substantive. The first dimension refers to the process of accessing
courts or adjudicative bodies, whereby claims for reparations are heard and decided usually during
judicial proceedings. The second dimension refers to the outcome of the said judicial proceedings,
which are the tangible reparations that the successful claimant is entitled to.24” In other words, this
thesis views reparations in the context of international courts as consisting in the process whereby
reparations are provided and the outcome of the said process.

While viewing reparations in terms of process and outcome appears to correspond to a narrow
perspective on reparations comparated to the conceptualization of Mani and of Saris and Lofts, it
does not, in and of itself, exclude a larger impact that these authors postulate. However, while
these authors postulate a holistic vision of reparative justice, which may expand its benefits beyond
victims and which requires the mobilization of a multitude of efforts, this thesis is solely concerned
with how international courts may contribute to reparative justice for victims through their
reparations regime. To achieve a holistic form of reparative justice in situations of mass atrocities,
parallel efforts, both at the national and international levels, must be deployed as this goal cannot
and should not be the sole responsibility of international courts. 48

2. Procedural Justice - Substantive Justice Dichotomy to Assess the International Courts’
Potential Contribution to Reparative Justice for Victims through their Reparations Regimes

As detailed in the previous section, on a theoretical level, reparations are conceived to contribute
to reparative justice for victims. In addition, reparations awarded in the context of international
courts, i.e. through their reparations regimes, entail the process whereby reparations are provided
and the outcome of the said process. As such, in order to assess the courts’ potential contribution
to reparative justice for victims through their reparations regimes, the current research
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operationalized reparative justice for victims in terms of procedural justice and substantive justice.
The choice for this operationalization is rooted in previous research showing that the victims’
experience with the process and the outcome of court proceedings informs the victims’ perceptions
of procedural and substantive justice, respectively.’*® Since reparations in the context of
international courts include both a process and an outcome,'® it can be extrapolated that the
process whereby reparations are provided and the outcome of this process inform the victims’
perceptions of reparative justice, where reparative justice consists in procedural justice and
substantive justice.

The following sections will introduce studies which, building on each other across time have
shaped the present day understanding that the victims’ experience of justice in the context of
international courts is informed by both procedural justice and substantive justice indicators. First,
the section will introduce the initial studies and findings of social psychologists investigating
procedural justice and substantive justice in different settings. Then it will discuss how these
findings have been transplanted to studies with victims of ordinary crimes and their experiences
with legal authorities and then to studies with victims in the context of international courts. After
having established the core theoretical concepts guiding this research, the final section will put
forward a taxonomy eliciting what might amount to reparative justice by means of reparations. In
doing so, it will detail the content of the procedural and substantive justice elements that inform it
and showcase their importance and potential implications for victims.

2.1. Procedural Justice and Substantive Justice as Indicators of Justice

Essential in understanding how reparations in the context of international courts may contribute to
reparative justice for victims, operationalized as procedural justice and substantive justice, are
previous studies showing that how individuals participating in court proceedings experience the
procedures they were involved in (i.e. procedural justice) and the outcomes they receive (i.e.
substantive justice) influence their perceptions of justice.’>! As conceptualized initially, procedural
justice posits that the fairness of procedures and processes influence the attitudes and the behavior
of those people involved with the procedure,® whereas substantive justice refers to the people’
reactions to the outcome of a dispute or a resource allocation.’®* Nowadays, a plethora of
victimological research shows that how courts proceed and how they treat victims is important to
victims’ sense of justice, which is made up of both procedural justice and substantive justice.'®*
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International Criminal Court (Routledge Research in International Law, 2014)
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Most of this victimological research draws on early studies in social psychology in non-legal
dispute resolution contexts; nonetheless, in the words of Allan Lind and Tom Tyler, given the
general interest in how procedures affect the behavior of those involved with legal institutions,
legal procedures have appeared a natural locus for studying the psychology of procedural
justice.'® Similarly, given the present study’s concern with understanding how reparations through
international courts may contribute to reparative justice for victims, previous research on
procedural justice and substantive justice is particularly enlightening to understand the processes
and outcomes’ relative importance to the victims’ perception of reparative justice.

Initial empirical studies investigating the perceptions of justice of participants involved in
procedures, including courts, focused almost exclusively on distributive justice - defined as
whether participants were satisfied with case outcomes.'®® However, the line of research on
procedural justice in legal settings and how experiences with a process and outcome influence
people’s perceptions of the fairness of dispute resolution’s process and outcome started in mid
1970s, when social psychologists investigated the effects of adversary and inquisitorial procedures
on the disputants’ perception of the fairness of judgments in a laboratory adjudication.™’ Initial
experimental studies were carried out by John Thibaut and Laurens Walker in 1975. They
established that variation in the procedure has an effect on the disputants’ attitude towards the
procedure and that the method of reaching a decision, as well as the outcomes resulting from the
decision are important in the disputants’ determination of fairness and satisfaction with the
decision.’®® Later on, John Thibaut and Laurens Walker, drawing on their previous empirical
research, established a general theory on procedural justice applicable to legal processes.*>® One
of the main points of their research was that procedures were viewed by participants in a process
simply as a means to obtain fair outcomes (the self-interest model).'®® They found out that
procedures matter to people because they ensure fair outcomes, but equally important, in order to
maximize the outcomes, people want control over the process and control over the outcome. The
former refers to the extent to which parties are given control over the content of the dispute, i.e.
having a voice during the trial, whereas the latter refers to the extent to which parties are free to
reject or accept the outcome. They argued that a procedural system designed to achieve outcomes
that are perceived to be fair by the disputants will function best if process control is assigned to
the disputants. They typically have more information than a third party (i.e. a Judge) does about
their respective inputs and, therefore, can better plan the reporting of this information. Conversely,
lacking direct knowledge of the feelings or intentions behind the disputants’ claims, a third party
must always consider the participants’ experience from a normative perspective, grounded in the
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160 Jo-Anne Wemmers, Victims in the Criminal Justice System (Kugler Publications, 1996) 55

33



third party’s own understanding.’®® In regard to substantive justice (i.e. distributive justice in
Thibaut and Walker’s definition) in the context of legal proceedings, the distribution of rewards is
considered to be “fair, just, and equitable” when the ratio of the disputants’ awards is equal to the
ratio of their contribution.!62

These initial studies by Thibaut and Walker were important, as they suggested that the opportunity
to express one’s opinions i.e. the chance to tell one’s own side of the story is a potential factor in
evaluating the experience of procedural justice. This finding has been consequently confirmed by
various studies positing that the opportunity to express one’s views and opinions before the
decision is made enhanced the perception of procedural fairness; this created the so-called voice
effect, according to which being allowed to express the voice was believed to increase the
probability of either a favorable outcome or an equitable outcome.'®® However, Thibaut and
Walker’s studies have also spurred further research exploring procedural justice from other angles,
including research into other criteria linked to the perception of procedural justice. Notable in this
regard is work by Gerald Leventhal who provided his own contribution to theories on substantive
justice and procedural justice. He also conceptualized the individuals’ perception of outcomes as
distributive justice and defined it as the individuals’ beliefs that the outcome is fair and appropriate
when rewards, punishments, or resources are distributed in accordance with certain criteria.*®* He
further explained that these criteria include the matching of rewards proportional to contributions
(as Thibaut and Walker’s understanding above), matching rewards to needs, or dividing rewards
equally.® In terms of procedural justice, he created a taxonomy of procedural justice made up of
five criteria, which must be satisfied in order for the individuals involved to see the procedures as
fair. They include representation — the concerns and viewpoints of individuals affected by the
process should be taken into account throughout the proceedings; consistency across persons and
time; bias suppression which means that decision making should be based on as much good
information and informed opinion as possible; and correctability, which requires methods for
modifying and reversing decisions made in the allocative process.'®® However, these theories
developed by Leventhal were not specifically designed in a legal context, and as Leventhal himself
explained, they are speculative amid a scarcity of research into what exactly defined procedural
justice.'®” Nonetheless, this study constituted a source of inspiration for further empirical studies
on procedural justice, which contributed to the development of more robust criteria for assessing
procedural justice. To this end, additional important work was developed by Allan Lind and Tom
Tyler, who looked for other ways to explain perceptions of procedural justice that did not involve
the self-interest model supported by Thibaut and Walker. As such, they developed the group-value
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164 Gerald Leventhal, ‘What Should be Done with Equity Theory?” in Kenneth Gergen, Martin Greenberg and Richard Willis (eds),
Social Exchange: Advances in Theory and Research (Springer, 1980) 4
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model, which places emphasis on the effects of values associated with group membership.2%® They
argued that individuals evaluate procedures in terms of their implications for group values and for
what they imply for how one is viewed by the group using the procedures.*%® Concretely, Lind and
Tyler’s research posited that procedural justice is valuable for its symbolic and informational
function rather than its capacity to provide good outcomes (as previously found by Thibaut and
Walker). They found out that the voice effect stems from the implication that those accorded an
opportunity to present information are valued, their views are worthy of hearing, and
consequently, procedures that accord people status in this way are viewed favorably, whatever
their likely effects on the outcome of the procedure.*”

Furthermore, Lind and Tyler, inspired by the previous work of Leventhal distinguished three
factors which influence the people’s assessment of fairness of procedures. They viewed the
perceived fairness of procedural justice as valuable in itself and not dependent on the outcome,
and developed three criteria that influence the people’s perception of procedural justice.’’* The
first criterion is information about standing or status recognition, which is communicated to people
by the interpersonal quality of their treatment by those in a position of authority.'’? As Lind and
Tyler explained, when a person is treated politely, with dignity, and when respect is shown for
one’s rights and opinions, feelings of positive social standing are enhanced.’”® In addition, they
posit that trust and neutrality are two other types of relational concerns that affect procedural
justice assessments. Trust refers to the people’s perceptions that decision-making by authorities is
done in a neutral matter, utilising facts, not opinions, in an effort to produce decisions of
objectively high quality; whereas trust refers to beliefs about the intentions of the authority making
the decisions, and whether the person believes that the authority can be trusted to behave fairly.1"

Later on, more studies emerged in this field of research, positing that the people’s assessment of
procedural justice should also include the propriety of the authorities’ behaviors, which led to the
development of new criteria to assess the fairness of procedure.’” Notable are contributions by
Robert Bies and J. F. Moag who established the concept of interactional justice, different from
procedural and substantive justice, to refer to the quality of interpersonal treatment that people
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receive during the enactment of procedures.’® In subsequent studies, interactional justice was
further broken down into interpersonal and informational justice.}’” For instance, Jason Colquitt,
relying on all the previous research done on substantive justice, procedural justice and interactional
justice, tried to understand the theoretical dimensionality of justice.!’® His findings are important
as they show the different elements that inform the people’s assessment of justice in the context
of procedures. His results showed that justice is best conceptualized as four distinct dimensions:
procedural justice, distributive justice, informational justice and interactional justice. According
to his study, informational justice conveys both inclusion and trustworthiness by reducing secrecy
and dishonesty, and refers to the manner of communication and quality of information provided
by the authority figure who enacted the procedure.!’ Interactional justice is fostered when people
are treated with respect, dignity, and sensitivity by the decision makers.*® Overall, all these studies
are relevant as they built on each other across time and converged to show that, in addition to the
outcome, the quality of the procedures and the quality of the treatment experienced contribute to
the people’s overall sense of justice.!8!

2.2. Procedural Justice and Substantive Justice as Indicators of Justice for Victims of Crime
in National and International Settings

Although some of the studies investigated above were carried out in legal settings, they have not
focused specifically on victims of crime and hence, did not assess how victims of crime evaluate
justice in the context of criminal justice proceedings. However, these initial studies into what
informs the people’s evaluation of outcome and process have constituted an important basis for
subsequent research with victims of crime. As such, the current section will first focus on studies
investigating how victims of crime evaluate justice in the context of national criminal justice
proceedings, and then move on to what informs the victims’ evaluation of justice in the context of
international courts.

One important research with victims of crime in the criminal justice system was carried out by Jo-
Anne Wemmers, who set out to investigate, amongst others, what it is about the legal procedure

176 This study was carried out in organizational studies sphere, with a sample of 260 employees working in different banks in
Pakistan. RJ Biesa and JF Moag, ‘Interactional Justice: Communication Criteria of Fairness” in RJ Lewicki, BH Sheppard and MH
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178 Jason Colquitt, ‘On the Dimensionality of Organizational Justice: A Construct Validation of a Measure’ (2001) 86 Journal of
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occurred in a university setting, and Study 2 occurred in a field setting using employees in an automobile parts manufacturing
company.
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ofthe ICC with Respect to Victims’ (2009) 16 International Review of Victimology 211, 215. In addition, it has to be acknowledged
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that leads victims to consider it fair.X8 In conducting the research, Wemmers utilized the
theoretical models on procedural justice elaborated upon in the section above (the self-interest
model and the group-value model) and tested their applicability in relation to victims of ordinary
crimes. As such, Wemmers’ study found out that victims place greater importance on the process
rather than on the outcome, preferring to focus on the process itself and the message it sends to
them about their status in the group.'® Wemmers concluded that two main factors determine a
victim’s assessment of a criminal justice procedure and perception of procedural justice. First, the
neutrality of the decision making process, which should be free from bias, dishonesty and be based
on accurate information, and second, respect, showcasing that victims want to be treated with
dignity and respect, as well as be kept informed of the developments in their case.'® According to
her study, failure by authorities to respect the victims’ wish to be informed was perceived by
victims as a lack of interest in their plight.®> Another clear finding of her study is that victims
valued an opportunity to express their wishes as well as appreciated consideration of their wishes
by the decision-maker.1® It is unclear from her study though whether this was the case because
the victims — through their voice — hope to influence the outcome of the decision or because it
suggests that victims’ wishes are worth listening to.®’

Another interesting study was conducted by Malini Laxminarayan, who systematically reviewed
25 studies focused on victim satisfaction with criminal justice proceedings,'®® in order to
understand which procedural and outcome preferences have been shown in the past to be
associated with justice for victims.18 In her study, Laxminarayan tested for previously introduced
taxonomies in relation to procedure, namely, procedural justice, interactional justice and
informational justice. In addition, she did not only measure whether the outcome is important to
victims, but also, she operationalized the outcome using three indicators. Namely, retributive
justice (whether the perpetrator’s punishment was meted out in proportion to the harm committed),
deterrence (whether the punishment can prevent future wrongdoing) and restorative justice
(defined as monetary and symbolic measures to repair the victims’ harm). Interestingly, the results
of the study revealed that interpersonal treatment — i.e. whether victims are treated with respect
and dignity - and the perceived fairness of the procedures were the highest predictors of the
victims’ perception of procedural justice. However, the results with regard to the victims’ interest
in receiving information about the cases were mixed, and voice was found unrelated to the victims’
perception of procedural justice. In addition, Laxminarayan found out that the outcome of a
decision is important to victims; specifically, her study showed that victims value if the decision
has a retributive and deterrent effect, while the results in relation to the victims’ perceptions of
restorative justice were mixed.**® However, one of the most important findings of Laxminarayan
was that there are also other variables that may influence the perception of procedural justice and
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substantive justice, including age, mental health, education, etc., of the victims.*® Another
important finding was that differences among victims and their victimizations may warrant
different procedural and outcome preferences.®?

Assertions that justice for victims is comprised of both the procedural and substantive justice
aspects have also been echoed in relation to victims of international crimes and gross human rights
violations.'®® Some authors put forward normative theories of justice for victims, positing that for
victims of international crimes, justice is both a means (procedural) and an end (substantive) to
remedy their harm.%* Other authors showed empirically that the victims’ conception of justice in
the context of international courts is dependent on both procedural justice and substantive
justice.®® In doing so, they similarly relied on the previous theories on procedural justice and
substantive justice, referring to studies in social psychology and with victims in national criminal
justice settings.'% For instance, Rachel Killean carried out a revealing study, exploring through
semi-structured interviews the perceptions of justice held by 27 victims participating as civil
parties in trials 001 and 002 before the ECCC.” She assessed the victims’ evaluation of procedural
justice focusing on the quality of decision-making and the quality of interpersonal treatment.®
The former refers to concepts such as neutrality and ethicality, consistency, and the correctability
of decisions, while the latter incorporates dignity and respect, voice, representation and the pro-
vision of information.t®® The victims interviewed by Killean viewed as important the neutrality
and ethicality of the ECCC, believing that the involvement of the UN staff in the ECCC would
“deliver justice to victims and support and provide ‘a model for the Cambodians’”.?% The
additional factor of expediency relating to the length of proceedings, which Killean argued that
may have been overlooked in previous procedural justice assessments, was reported as highly
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influential in the victims® satisfaction with the Court’s work.?? Furthermore, the victims
interviewed viewed their opportunity to express their voice through participation in the trials as
important to share their story and to represent the deceased relatives, although a smaller number
of victims indicated that they did not wish to speak before the Court, but rather to listen to the
proceedings. Very few interviewees expressed a wish for greater voice.?%? The victims also valued
being treated with respect and provided with food and accommodation with the occasion of visiting
the Court for testimony purposes.?®® In addition, the victims viewed information as very important,
with many of the victims reporting frustration with the Court and their lawyers for failing to
provide them with information for an extensive period of time.?%* In addition, in her research,
Killean found out that while procedural justice considerations did appear to play a role in the
victims’ overall perceptions of justice, it was the outcome that victims primarily focused on and
which influenced the most victims’ perception of justice. This was particularly illustrative by the
distress witnessed in the aftermath of Case 001’s judgment (when the accused person - Duch - did
not initially receive a life imprisonment sentence) and the limited reparations, suggesting that
procedural justice may do little to ‘cushion’ unpleasant outcomes.?® Killean operationalized
substantive justice in terms of truth, accountability, and reparations, and all three aspects appeared
very important for the victims to see justice meted out.?%

Similar research was carried out by researchers at Berkeley School of Law, focusing on 622
victims participating in cases at the ICC.2%" In the study, the researchers set out to understand how
victims made sense of their ICC participation, relying on procedural justice?®® and substantive
justice elements to grasp their experience.?% In terms of procedural justice, the study revealed that
for victims of international crimes, voice, neutrality, trust, and respect, were still relevant and
salient aspects of procedural justice.?!® Importantly, it also revealed that, the victims’ concerns
over physical safety and lengthy judicial processes influenced the victims’ evaluation of
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procedural justice.?!! Interestingly, only few victims expressed their wish to participate directly in
trial proceedings, with the overwhelming majority stating their wish to have the legal
representative pass on to the Court their voice.?*? In terms of substantive justice, the study revealed
that the outcome of the proceedings mattered to the victims, inasmuch as they stressed the
importance of receiving tangible reparations and seeing the Court deliver convictions against the
perpetrators.?t3

As can be noticed, extrapolating the findings of research in national settings to international legal
proceedings may be perilous.?!* The most notable difference between victims in national and
international settings is the clear emphasis on substantive justice by victims of international crimes.
In situation of mass victimization such as those investigated before international courts, the
reconstruction of lives of victims may be more dependent upon the outcome of cases,?!® with
implications that procedural justice may not be as important substantive justice. As Laxminarayan
hinted at, the experience of the victim of mass atrocities is different and the seriousness of the
harm they have suffered undeniably calls foremost for a favorable outcome.?*® Similarly,
Wemmers explained that an emphasis on the outcome for victims of international crimes can
primarily be due to the severity of the harm done to them, and their continued struggle for
survival.?” However, she also mentioned that the outcome alone is not sufficient; how justice is
done is also important.?®

Against this background, the studies outlined above provide robust evidence to support the claim
that the process (experienced by victims as procedural justice) and the outcome (experienced by
victims as substantive justice) at stake in the materialization of reparations regimes might
contribute to reparative justice for victims in the context of international courts. In addition, the
applicability of the procedural justice-substantive justice dichotomy to the study of reparations in
the context of international courts has already been endorsed by various scholars, albeit not in

211 Stephen Cody and Alexa Koenig, ‘Procedural Justice in Transnational Contexts’ (2018) Virginia Journal of International Law
1,4

212 stephen Cody, Eric Stover, Mychelle Balthazard, Alexa Koenig, The Victims’ Court? A Study of 622 Victim Participants at the
International Criminal Court (Berkeley: Human Rights Center, University of California, 2015) 3
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to the international level dealing with different cultures and sociaties must be done with caution. Stephen Cody and Alexa Koenig
similarly posited that the findings of their research with victims of international crimes complicating long-standing theories of how
procedural justice works and challenging existing conceptualizations of core procedural justice principles. Stephen Cody and Alexa
Koenig, ‘Procedural Justice in Transnational Contexts’ (2018) Virginia Journal of International Law 1, 28

215 For instance, a study with victims in the ECCC context revealed that the victims’ priorities were jobs and services to meet basic
needs, including health and food as well as improvements in the country’s infrastructure, such as electricity, roads, and building of
schools. Phuong Pham Patrick Vinck Mychelle Balthazard Sokhom Hean, A Population-Based Survey on Knowledge And
Perception Of Justice And The Extraordinary Chambers In The Courts Of Cambodia (Berkeley: Human Rights Center, University
Of California, 2011) 3. Another study of ICTY surveying victims experience of justice yielded similar results holding that while
both procedures (neutrality) and outcomes (decisions) are important for victims of war crimes, for the victims in their study, the
quality of decisions was more important than procedural justice. However, it is well known that victims had no formal role in the
ICTY other than that of witness. The focus on the outcome may be due to their exclusion from the trial, i.e. procedure. See Sanja
Kutnjak Ivkovich and John Haga, Reclaiming Justice: The International Tribunal for the Former Yugoslavia and Local Courts
(first edition, Oxford University Press, 2011)

216 Malini Laxminarayan, The Heterogenity of Crime Victims: Variations in Procedural and Outcome Preferences (Wolf Legal
Publishers, 2012) 181

27 Jo-Anne M. Wemmers, ‘The Healing Role of Reparation’ in Jo-Anne M. Wemmers (ed), Reparation for Victims of Crimes
against Humanity: The Healing Role of Reparation (Routledge, 2014) 228
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empirical studies. Luke Moffett explained that both the process and outcome of reparations
contribute to remedy the harm.?® In addition, Yael Danieli argued that tangible outcomes are
neither the sole component nor the only ultimate goal of the victims; instead, every step throughout
the justice process — from the first encounter with the court until after the completion of the case
— presents an opportunity for redress, healing, and justice.??

Consequently, the starting point of this research is the following. International courts might
contribute to reparative justice for victims by means of their reparations regime if in the process
victims may express their voice, are treated with respect and dignity, are provided with information
in relation to their case, and have a timely resolution of their case as well as receive tangible
reparations.

3. A Proposed Taxonomy of Reparative Justice to Assess the International Courts’ Potential
Contribution to Reparative Justice through their Reparations Regimes

As the sections above showed in a consistent manner, when victims seek justice in the context of
international courts, it is possible to identify some common elements whose realization may
contribute to justice for victims. However, international courts represent only one possible justice
forum where victims can turn to, next to other national and international justice bodies.??* As held
above, the needs and wishes of victims of international crimes in the aftermath of mass
victimization may vary significantly, depending on the nature and consequences of victimization,
the (cultural, social, political, economic, etc.) context in which the victims find themselves in, as
well as the particular characteristics of victims (for instance, gender, age, education, financial
situation, etc.).??? Consequently, what informs victims’ perceptions of procedural justice and
substantive justice may be different across contexts,??3 as well as across victims within a certain
context,??* and may change over time.

While bearing in mind these caveats and drawing on previous research in relation to procedural
justice and substantive justice in social psychology and in victimology (both in national and
international settings), this study proposes a taxonomy of reparative justice to study international
courts’ reparations regimes and their potential contribution to reparative justice. The taxonomy
consists in elements pertaining to procedural justice (consisting in voice, information, interaction,
and the length of proceedings) and substantive justice (outcome) which may potentially contribute
to reparative justice for victims. The selection of these elements to assess procedural justice and

219 |_uke Moffett, Justice for Victims at the International Criminal Court (Routledge Research in International Law, 2014) 37.

220 See Yael Danieli, ‘Massive Trauma and the Healing Role of Reparative Justice’ in Rianne Letschert, Roelof Haveman, Anne-
Marie de Brouwer, and Antony Pemberton (eds), Victimological Approaches to International Crimes: Africa (Intersentia, 2011)
230
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mechanisms, etc. see e.g. research discussing gacaca courts in Rwanda Anne-Marie de Brouwer and Etienne Ruvebana, ‘The
Legacy of the Gacaca Courts in Rwanda: Survivors’ Views’ (2013) 13 International Criminal Law Review 937

222 For a detailed overview see research by Rianne Letschert and Stephan Partmentier showcasing through research in Cambodia,
Bosnia and Serbia, and Northern Uganda that victims have a multitude of individual attitudes and needs in relation to justice, and
in addition, victims’ attitudes and needs change over time. Rianne Letschert and Stephan Parmentier, ‘Repairing the Impossible:
Victimological Approaches to International Crimes’ in Inge Vanfraechem, Antony Pemberton and Felix Mukwiza Ndahinda (eds),
Justice for Victims: Perspectives on Rights, Transition and Reconciliation (Routledge Research, 2014) 218
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substantive justice is informed, firstly, by previous research, which posits that these elements have
been found to contribute to the victims’ perception of procedural justice and substantive justice.
The subsequent division into sub-elements, to the extent it exists, follows from the in-depth study
of literature carried out to design the proposed taxonomy of reparative justice. As can be noticed,
this study includes in its evaluation of procedural justice the element ‘length of proceedings’ amid
empirical studies showing its apparent relevance in the victims’ evaluation of their involvement
with international courts.??® In addition, the exclusion of the ‘neutrality of decisions’ as an element
of procedural justice?? is due to the fact that the data analysed in this thesis does not contain
sufficient information to enable an inquiry into whether the courts’ decisions have been perceived
to be neutral. In addition, different studies have operationalized the outcome using different
elements; however, they mainly focused on international criminal justice proceedings generally.??’
Since the current study is focused on reparations proceedings, their outcome consists in tangible
reparations, whose meaning is elaborated below.

Before proceeding to discuss the elements pertaining to the victims’ evaluation of procedural and
substantive justice, one aspect which does not appear to feature as prominently across previous
research reviewed in order to design this taxonomy of reparative justice, yet appears paramount is
the victims’ access to justice. Indeed, many of the studies which constitute the theoretical basis of
this research either do not make reference to the matter of access to justice??® or mention it briefly
without elaborating on its meaning.??® Nevertheless, the importance of victims’ access to justice
was demonstrated in empirical studies with victims at both national®*® and international levels,?3!
and was furthermore recognized as an important legal principle.?®? Consequently, although it may
not be deemed an element of procedural justice and substantive justice as such, access to justice
appears to be a necessary precondition for unlocking all the potential benefits associated with
procedural justice and substantive justice. As such, it will be included in the current assessment of
the courts’ potential contribution to reparative justice. As to its meaning, while having access to

225 Rachel Killean, ‘Procedural Justice in International Criminal Courts: Assessing Civil Parties’ Perceptions of Justice at the
Extraordinary Chambers in the Courts of Cambodia’ (2016) 16 International Criminal Law Review 1, 18; Rianne Letschert, ‘Expert
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justice may have different connotations,? in regard to the victims’ access to justice it refers to not

being hampered by several barriers, including of financial, knowledge-related, or legal nature?*
in gaining access to and having the case adjudicated by courts or adjudicative bodies.?®

In what follows, the next sections will introduce each of the elements that are considered to inform
the victims’ perceptions of procedural justice and substantive justice and discuss their potential
implications for victims of mass atrocities.

3.1. Procedural justice
3.1.1. Voice

Initially developed within social psychology and then imported to victimology, the concept of
‘voice’ refers to the opportunity to express one’s views, concerns, and opinions before a decision
is taken.?*® In the context of international courts providing reparations, the victims’ voice refers to
their opportunity to express their views, concerns, and opinions in the context of reparations
proceedings that concern them.

As the psychoanalyst Dori Laub explained, referring to survivors of Holocaust,?%’

“[S]urvivors did not only need to survive so that they could tell their story; they also needed to tell
their story in order to survive. There is, in each survivor, an imperative need to tell and thus to
come to know one’s story, unimpeded by ghost of the past against which one has to protect
oneself”.

It is asserted that some victims of mass atrocities have an urge to tell their stories, to give an
account of their experiences for various reasons, including the urge to remove the pain, to celebrate
the memories of those who did not make it, or to ensure, through imparting experiences that the
crimes would not be committed again.?®® Viewed this way, judicial proceedings might have a
symbolic importance for the victims, inasmuch as they constitute a forum that enables victims to
voice out their stories.?®® Teresa Godwin Phelps provided an interesting addition to this point,

233 See e.g. Francesco Francioni discussing access to justice as human right and asserting that the term ‘access to justice’ has
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Francesco Francioni (ed), Access to Justice as a Human Right (Oxford University Press, 2007) 64
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the victims would be required to spend). Barries of knowledge-related nature might refer to the victims’ lack of knowledge
regarding the existence of their rights, whereas barriers of legal nature include what has been refered to earlier as a challenge of
reparative justice whereas who is a victim might be subjected to procedural conditions (and conceptions of victimhood) set forth
by relevant judicial bodies.

235 For an interesting elaboration on how focus on access to justice started to develop within the (international) legal ambit and
potential barrier see Garth Bryant and Mauro Cappelletti, ‘Access to Justice: The Newest 