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Abstract

In most countries, a standard (or core) model of employment relationship (i.e. full-time work
under an open-ended employment contract) typically receives the greatest labour and social
security protection, with divergent work arrangements receiving less protection in correlation to
the magnitude of the differences between the former and the latter. However, recent develop-
ments concerning non-standard forms of work may question this dynamic.

In this article, we examine the nature and current evolution of the standard employment
relationship, then analyse how other forms of work deviate from this standard. In order to do
so, we draw on the conclusions of the numerous studies recently published by scholars and
international organisations in the wake of the growing public debate on the ‘new world of work’.
Afterwards, we analyse the situation of non-standard workers under certain social security sys-
tems, in order to determine how those systems have approached the divergent character of these
forms of work. This leads us to identify the main challenges that social security systems experience
when faced with non-standard forms of work. The article concludes by addressing the need to
adapt the basic principles of social security to the atypical features of non-standard work.
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Introduction

In most countries, there is a standard (or core) model of employment relationship that receives the
greatest labour and social security protection, with divergent work arrangements receiving less
protection in correlation to the magnitude of their differences with this model.'

However, two trends are questioning this dynamic. First, there is a weakening of the features of
the standard model as a result of the increasing flexibilisation of the labour market. Second, the
forms of work that deviate from this standard are increasing both in importance” and in diversity,”
occupying often a grey area between employment and self-employment.*

In this article, we will examine the nature of this standard, as well as its current evolution, then
we will complete an analysis on how other forms of work deviate from this standard. In order to do
so, we will draw on the conclusions of the numerous studies recently published by scholars and
international organisations in the wake of the growing public debate on the ‘new world of work’.
Afterwards, we will approach the situation of non-standard workers under certain social security
systems, based on an examination of social security legislation and comparative literature, in an
attempt to determine how those systems have taken into account the divergent features of non-
standard forms of work. This will lead us to a series of conclusions on some of the consequences
that the use of non-standard work may have in social security systems, drawing upon previous
research concerning the adaptation of neutral principles of social security to the specific nature of
non-standard employment.

Typical work: The meaning of a standard

During Fordism, the full-time permanent employment relationship became the standard for the
regulation of the male labour market,” as the securities linked to it (stable income and employment,
as well as the full range of labour and social security protection) were a strong incentive for

1. Dickens, L. (2003), Changing Contours of the Employment Relationship and New Modes of Labour Regulation.
Rapporteur Paper, Berlin: International Industrial Relations Association 13th World Congress.

2. International Labour Office (2015a), Conclusions of the Meeting of Experts on Non-Standard Forms of
Employment (GB.323/POL/3), Geneva: International Labour Office; Stone, K.V.W. (2013), ‘The Decline in the
Standard Employment Contract : A Review of the Evidence’, in Stone, K.V.W. and Arthurs, H. (eds.), Rethinking
Workplace Regulation: Beyond the Standard Contract of Employment, New York: Russell Sage Foundation, pp.
366-404.

3. As noted already in Commission of the European Communities (2006), Green Paper Modernising Labour Law to Meet
the Challenges of the 21st Century (COM(2006) 708 final), Brussels: European Commission. See, as an example,
Eurofound (2015), New Forms of Employment, Luxembourg: Publications Office of the European Union. In Italy, for
example, 26 different typologies of atypical work may be listed, as noted in McKay, S., Caldarini, C. and Giubboni, S.
(2014), The ‘Place’ of Atypical Work in the European Social Security Coordination: A Transnational Comparative
Analysis, London: Inca-Cgil UK, p. 15.

4. These two trends are referred to by Adrian Goldin (concerning the scope of labour law) as, respectively, ‘normative
weakening’ and ‘subjective weakening’; see Goldin, A. (2006), ‘Labour Subordination and the Subjective Weakening of
Labour Law’, in Davidov, G.and Langille, B. (eds.), Boundaries and Frontiers of Labour Law: Goals and Means in the
Regulation of Work, London: Hart Publishing, pp. 109—132.

5. Koch, M. (2013), ‘Employment Standards in Transition: From Fordism to Finance-Driven Capitalism’, in Koch, M.,
Fritz, M. and Hyman, R. (eds.), Non-Standard Employment in Europe: Paradigms, Prevalence and Policy Responses,
London: Palgrave Macmillan, pp. 29-45; Gottfried, H. (2014), ‘Insecure Employment: Diversity and Change’, in
Wilkinson, A., Wood, G. and Deeg, R.(eds.), The Oxford Handbook of Employment Relations: Comparative Employ-
ment Systems, Oxford: Oxford University Press, pp. 541-570.
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middle-skilled workers to seek and maintain employment,® while at the same time it provided
companies with national consumers.” The mere name ‘standard’ refers both to its use as a reg-
ulatory model® and to the fact that such a model is expected to be the norm (with, in turn, non-
standard forms of work being expected to be atypical).” And, in fact, it is still the most common
form of work in the EU28, where 58% of persons in employment work under the standard full-time
permanent employment contract.'® Examples of the standard employment contract are the Spanish
contrato indefinido, the French contrat d duree indeterminee, the Belgian arbeidsovereenkomst
van onbepaalde duur and the Italian contratto di lavoro a tempo indeterminato.

To be more specific, the standard employment relationship'' may be defined as a ‘stable, open-
ended and direct arrangement between a dependent, full-time employee and their unitary
employer’.'> Thus, a worker in a standard employment relationship fulfils the usual criteria to

6. Deakin, S. (2013), Addressing Labour Market Segmentation: The Role of Labour Law, Geneva: International Labour
Office, p. 4. Furthermore, it is important to note that this was in a background of full employment and economic
growth, as noted by Bosch, G. (2004), ‘Towards a New Standard Employment Relationship in Western Europe’, British
Journal of Industrial Relations, 42/4, p. 630.

7. Wilkinson, A., Wood, G., Deeg, R. and Boyer, R. (2014), ‘Developments and Extensions of “Régulation Theory” and
Employment Relations’, in Wilkinson, A., Wood, G. and Deeg, R., The Oxford Handbook of Employment Relations,
Oxford: Oxford University Press, pp. 125-126.

8. Based on the maintaining of a core and prevalent stable employment relationship, in contrast to the flexicurity-based
approach to labour law regulation, in Deakin, S. (2013), Addressing Labour Market Segmentation: The Role of Labour
Law, Geneva: International Labour Office, pp. 11-13. In other words, and as expressed by Mark Freedland, ‘in its
heyday, the legal standard employment contract became the template for employment relations, not solely or even
primarily because mandatory legal regulation imposed it on employers, but because strong and powerful conventions
supported it’, in Freedland, M. (2013), ‘Burying Caesar: What Was the Standard Employment Contract?’ in Stone,
K.V.W. and Arthurs, H. W. (eds.), Rethinking workplace regulation: Beyond the standard contract of employment,
New York: Russell Sage Foundation, p. 83. Finally, Catherine Stone has referred to it as ‘both the paradigm that
informed much labor policy and practice and the ideal to which these aspired’, in Stone, K.V.W. (2015), ‘Green Shots
in the Labour Market: Cornucopia of Social Experiments’, Comparative Labor Law & Policy Journal, 36/2, p. 295.

9. Barbier, J.C. (2013), ‘A Conceptual Approach of the Destandardization of Employment in Europe since the 1970s’, in
Koch, M. and Fritz, M. (eds.), Non-Standard Employment in Europe: Paradigms, Prevalence and Policy Responses,
London: Palgrave Macmillan, p. 16.

10. Eurostat (2015c¢), European Union Labour Force Survey - Annual Results 2014, retrieved August 2016, from http://
ec.europa.eu/eurostat/statistics-explained/index.php/Labour_market_and_Labour_force_survey_(LFS)_statistics

11. Some authors prefer the term ‘standard employment contract’. However, for this contribution the term ‘standard
employment relationship’ has been favoured because it is considered that describes better the fact that in some legal
systems this form of work became in its heyday a status which was formally entered through the standard employment
contract but that went beyond it by the strength of conventional practice, as noted by Freedland, M. (2013), ‘Burying
Caesar: What Was the Standard Employment Contract?’ in Stone, K.V.W. and Arthurs, H.-W. (eds.), Rethinking
workplace regulation: Beyond the standard contract of employment, New York: Russell Sage Foundation, pp. 81-94.
Furthermore, by using ‘relationship’ instead of ‘contract’, it is also in an attempt to cover the situation of public
officials or functionaries, as it often fulfils the features of the standard employment relationship but nonetheless have a
public law status instead of a contractual one, as noted by Freedland, M. and Countouris, N. (2011), The Legal
Construction of Personal Work Relations, Oxford: Oxford University Press, pp. 351-352.

12. Walton, M. J. (2016), ‘The Shifting Nature of Work and Its Implications’, Industrial Law Journal, 45/2, pp. 111-121,
citing Stone, K.V.W. and Arthurs, H. (2013), ‘The Transformation of Employment Regimes: A Worldwide Challenge’,
in Stone, K.V.W. and Arthurs, H. (eds.), Rethinking Workplace Regulation: Beyond the Standard Contract of
Employment, New York: Russell Sage Foundation, pp. 1-20. Mark Freedland also defines it as ‘a long-term attachment
to a single employer and accompanying wage and benefit expectations’, in Freedland, M. (2013), ‘Burying Caesar:
What Was the Standard Employment Contract?’ in Stone, K.V.W. and Arthurs, H. W. (eds.), Rethinking workplace
regulation: Beyond the standard contract of employment, New York: Russell Sage Foundation, p. 82.


http://ec.europa.eu/eurostat/statistics-explained/index.php/Labour_market_and_Labour_force_survey_&lpar;LFS&rpar;_statistics
http://ec.europa.eu/eurostat/statistics-explained/index.php/Labour_market_and_Labour_force_survey_&lpar;LFS&rpar;_statistics
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be considered an employee, which in EU countries generally are ‘control, integration, dependence,
financial input or risk and mutuality of obligations’."> At a more qualitative level, what separates
the standard worker from other types of employees (such as fixed-term employees and part-timers)
is the labour stability and income security which traditionally derivate from their full-time, per-
manent character.

Employment relationship

Determining whether a person performing work falls within the scope of the notion of ‘employee’
has become increasingly difficult due to the complexity of work arrangements in the grey area
between employment and self-employment.'* In order to ensure a more stable definition of the
concept of employment relationship and to guarantee its protection, the International Labour
Conference, in its 95th session (2006),15 issued Recommendation 198. In this section, we will
draw on this instrument,'® as well as on the work of authors such as Freedland, to provide an
overview of the first set of features of what constitutes a standard employment relationship.

The primary element is the personal subordination of the employee in relation to the employer.
Subordination has been traditionally defined as control and direction of the worker by the
employer.'” This ‘hierarchical power’ of the employer comprises the authority to deliver orders,
to control the compliance with them and to sanction their improper observance.'® It is important to
note, however, that there are significant differences in the degree of autonomy at work depending
on the type of work. Thus, while blue-collar workers usually have low control over the work
environment, more skilled workers have a significant autonomy on determining the pace and
organisation of work,'” particularly as technological advancements and greater specialisation have
hindered employers from closely supervising the performance of work.?’ As more skilled work is
involved, subordination is understood more as a functional coordination than as a command,>' also

13. International Labour Office and European Labour Law Network (2013), Regulating the Employment Relationship in
Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, p. 36.

14. A clear example is the regulation of zero-hour contracts in the UK, as it is often discussed by courts whether persons in these
work arrangements are ‘workers’ or ‘employees’ (being more protected in the latter case). The key aspect seems to be
whether there is a mutuality of obligations. The case law has generally inferred that, as there is no obligation to accept and
provide work, there is not such a mutuality of obligations. But in some cases, a mutuality of obligations may be inferred. In
Pyper, D. and Dar, A. (2016), Zero-Hours Contracts (Briefing No. 06553), London: House of Commons, pp. 10-12.

15. International Labour Organisation (2006), ‘Recommendation 198: Employment Relationship Recommendation’, in
95th Session International Labour Conference, Geneva: International Labour Organisation.

16. Based on the interpretation and related set of practices presented by International Labour Office and European Labour
Law Network (2013), Regulating the Employment Relationship in Europe: A Guide to Recommendation No. 198,
Geneva: International Labour Office.

17. Veneziani, B. (2009), ‘The Employment Relationship’, in Hepple, B. and Veneziani, B. (eds.), The Transformation of
Labour Law in Europe: A Comparative Study of 15 Countries 1945-2004, London: Hart Publishing, p. 109.

18. Casale, G. (2011), ‘The Employment Relationship: A General Introduction’, in Casale, G. (ed.), The Employment
Relationship: A Comparative Overview, Geneva: International Labour Office.

19. See Eurofound (1998), Time Constraints and Autonomy at Work in the European Union, Luxembourg: Publications Office of
the European Union. See also, for example, on the greater autonomy of translators, Fraser, J. and Gold, M. (2001), ‘“Portfolio
workers”: Autonomy and Control amongst Freelance Translators’, Work, Employment and Society, 15/4, pp. 676—697.

20. Casale, G. (2011), ‘The Employment Relationship: A General Introduction’, in Casale, G. (ed.), The Employment
Relationship: A Comparative Overview, Geneva: International Labour Office.

21. Veneziani, B. (2009), ‘The Employment Relationship’, in Hepple, B. and Veneziani, B. (eds.), The Transformation of
Labour Law in Europe: A Comparative Study of 15 Countries 1945-2004, London: Hart Publishing, p. 112.
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taking into account other factors such as whether the employee is integrated into the employer’s
organisational structure® and whether the tools are provided by the employer.*?

Related to this element of subordination is the second feature, the bilateral character of the
employment relationship,* which derives from the contractual nature of the employment rela-
tionship.*® In this regard, Freedland and Countouris suggest that the notion of unequal bargaining
power as the traditional normative basis for labour law is intrinsically related to the subordinate,
bilateral and contractual character of the standard employment relationship.

Furthermore, in some countries there is an extra feature referring to the relationship between
employer and employee, called mutuality of obligations.?” This aspect has been commonly under-
stood as the obligation of the employee to be available to work, and of the employer to provide
work.”®

Fourth, salary is paid in exchange for work performed for the benefit of the employer. In other
words, the employee leases his working capacity for a certain period and will receive remuneration
as compensation for the work delivered to the commissioner.?’

This results in the fifth feature of the notion, the economic dependency of the employee towards
the employer, as the employment relationship is the main source of income of the worker, and thus
he is unable to spread risks.*°

Sixth, the work is usually performed on the employer’s premises, a characteristic which derives
from the Fordist industrial model on which the standard employment relationship was based.>'
However, this is a contested element of the standard. In fact, in countries like France and Belgium,
the fact that work is performed outside the employer’s premises does not change the employment
status by itself (although it does provoke a greater protection).>

22. International Labour Office and European Labour Law Network (2013), Regulating the Employment Relationship in
Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, p. 41.

23. Ibid., pp. 45-46.

24. Vosko, L.F. (2010), Managing the Margins. Gender, Citizenship, and the International Regulation of Precarious
Employment, Oxford: Oxford University Press, pp. 52-53.

25. Knegt, R. (2008), ‘The Employment Contract as an Exclusionary Device’, in Knegt, R. (ed.) The Employment Contract
as an Exclusionary Device: An Analysis on the Basis of 25 Years of Developments in the Netherlands, Antwerp:
Intersentia, pp. 4-5.

26. Freedland, M. and Countouris, N. (2011), The Legal Construction of Personal Work Relations, Oxford: Oxford
University Press, p. 370.

27. Fredman, S. and Fudge, J. (2013), ‘The Legal Construction of Personal Work Relations and Gender’, Jerusalem Review
of Legal Studies, 7/1, p. 118.

28. International Labour Office and European Labour Law Network (2013), Regulating the Employment Relationship in
Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, pp. 50-51.

29. Knegt, R. (2008), ‘The Employment Contract as an Exclusionary Device’, in Knegt, R. (ed.) The Employment Contract
as an Exclusionary Device: An Analysis on the Basis of 25 Years of Developments in the Netherlands, Antwerp:
Intersentia, p. 3.

30. Davidov, G. (2012), ‘Freelancers: An Intermediate Group in Labour Law?’, in Fudge, J., McCrystal, S. and Sankaran,
K. (eds.), Challenging the Legal Boundaries of Work Regulation, London: Hart Publishing, pp. 171-185.

31. Veneziani, B. (2009), ‘The Employment Relationship’, in Hepple, B. and Veneziani, B. (eds.), The Transformation of
Labour Law in Europe: A Comparative Study of 15 Countries 1945-2004, London: Hart Publishing, pp. 119-121.

32. In this regard, Article L. 1222-10 of the French Labour Code establishes a set of additional obligations for employers
(on the top of those regulating regular employment relationships) concerning teleworkers, as noted by Ray, J.E. and
Rojot, J. (2015), ‘The Fissured Workplace in France’, Comparative Labor Law & Policy Journal, 37/1, p. 165. These
extra obligations include the need to set annual interviews to assess the employee’s working conditions and workload. In a
similar way, in Belgium, additional protective measures for teleworkers are established in the collective agreement No. 85
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Labour stability

Labour stability is a key aspect of the social function of the standard employment relationship, as it
allows firms to rely on a stable framework within which employees will cooperate in exchange for
security.>® It encompasses two elements. First, the employment relationship has an indefinite
duration, meaning that it may only be terminated under certain conditions or for specific reasons
such as incompetence, misconduct or economic circumstances. This long-term commitment
between the employee and the employer is reflected in, inter alia, the training of workers®* and
greater autonomy of the worker within the company.>> Second, the work is performed fitlI-time and
within a known schedule (also referred as ‘standardised working time’, which also notes statutory
holidays and leave provisions).

Income security

Income stability is understood as receiving a salary which is sufficient to ensure livelihood, as well
as an expectation of an adequate level of social insurance, aspects that in the standard employment
relationship are derived from the labour stability and its full-time character.*® This income security
is another aspect of the aforementioned social function of the standard employment relationship, as
it enables individuals to consume and plan for the long term®’ (also enabling long-term invest-
ments, which in turn fuels the economy), and thus becoming one of the pillars of the post-war
economic system.>® Furthermore, it has provided governments with a reliable income through
taxes, thus allowing the construction and maintenance of the welfare state.>”

Protected by labour legislation, and collective agreements*°

When all these criteria are fulfilled, an employment relationship will be fully covered by statutory
law and collective agreements.*' Standard workers are usually the main recipients of the protection

of 9 November 2005, see International Labour Office and European Labour Law Network (2013), Regulating the
Employment Relationship in Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, p. 1.

33. Bosch, G. (2004), ‘Towards a New Standard Employment Relationship in Western Europe’, British Journal of
Industrial Relations, 42/4, p. 621.

34. Something that is not the case concerning temporary workers, as noted by International Labour Office (2015b), Non-
Standard Forms of Employment. Report for Discussion at the Meeting of Experts on Non-Standard Forms of
Employment, Geneva: International Labour Office, pp. 27-28.

35. Zekic, N. (2016), ‘Job Security or Employment Security: What’s in a Name?’, European Labour Law Journal, 7/4, p. 568.

36. Bosch, G. (2004), ‘Towards a New Standard Employment Relationship in Western Europe’, British Journal of
Industrial Relations, 42/4, p. 619.

37. Ibid., pp. 619-620.

38. Stone, K.V.W. and Arthurs, H. (2013), ‘The Transformation of Employment Regimes: A Worldwide Challenge’, in
Stone, K.V.W. and Arthurs, H. (eds.), Rethinking Workplace Regulation: Beyond the Standard Contract of Employ-
ment, New York: Russell Sage Foundation, pp. 2-3.

39. Ibid., p. 2.

40. Gottfried, H. (2014), ‘Insecure Employment: Diversity and Change’, in Wilkinson, A., Wood, G. and Deeg, R. (eds.),
The Oxford Handbook of Employment Relations: Comparative Employment Systems, Oxford: Oxford University Press,
pp. 541-570.

41. This, nevertheless, should not be understood as meaning that all persons in an employment relationship enjoy the exact
same protection. In this regard, in certain countries companies may be subjected to different obligations depending on
factors such as the size of the workforce. For example, in Italy protection against certain forms of unfair dismissal varies
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Personal subordination

Bilateral relationship / \ Economic dependency

Open-ended Full-time

Figure 1. Figure | displays a selection of key features of the standard employment relationship, as
explained above.

provided by trade unions on enforcing legislative standards (through, for example, information and
legal representation).*> Apart from labour law, standard workers will enjoy comprehensive pro-
tection in social security. Moreover, the standard worker has been traditionally used as a reference
for work-related social insurance schemes in western social security systems.*?

Internal challenges to the essential features of the standard
employment relationship

There have been significant claims regarding the decline of the predominance of the standard
employment relationship.** One of the aspects of this decline is the gradual weakening of the
essential characteristics of the standard, so eventually ‘it takes on the character of [atypical
employment] in all but name’.** This process of reconstruction of the standard model has affected-
most of its elements.

depending on the number of employees working for the company (see Treu, T. (2016), ‘Italy’, in Hendrickx, F. (ed.),
International Encyclopaedia for Labour Law and Industrial Relations, Alphen aan den Rijn: Wolters Kluwer, pp. 128-
129).

42. Gunderson, M. (2013), ‘Changes in the Labour Market and the Nature of Employment in Western Countries’, in Stone,
K.V.W. and Arthurs, H. W. (eds.), Rethinking Workplace Regulation: Beyond the Standard Contract of Employment,
New York: Russell Sage Foundation, p. 28.

43. Vleminckx, K. and Berghman, J. (2003), ‘Labour Market Deregulation, Non-Standard Employment and the Reform of
Social Security’, in Secretaria de Estado de Seguridad Social (ed.), Social Security and the New Work Patterns:
Atypical Insurance Careers, Madrid: Ministerio de Trabajo y Asuntos Sociales, pp. 31-44. In this same line of thought,
the authors remark on the increasingly lack ofpredictability of individual needs and life courses, which clashes with
social security schemes aimed at ‘standard’ life courses, see Ibid., pp. 41-42.

44. See, inter alia, Stone, K.V.W. and Arthurs, H. (2013), ‘The Transformation of Employment Regimes: A Worldwide
Challenge’, in Stone, K.V.W. and Arthurs, H. (eds.), Rethinking Workplace Regulation: Beyond the Standard Contract
of Employment, New York: Russell Sage Foundation, pp. 1-20.

45. Standing, G. (2008), ‘Economic Insecurity and Global Casualisation: Threat or Promise?’, Social Indicators Research,
88/1, pp. 15-30. This process is also noted by Mark Freedland and Nicola Countouris, who refer to it as ‘precarization’
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Control and direction, as mentioned before, have become increasingly difficult to practice by
the employer due to advancements in technology and greater specialisation of tasks (with work-
places deviating considerably from the blue-collar worker and the pyramidal organisation of work
on which the standard was based).*¢

Furthermore, working times are becoming more flexible, sometimes the flexibility being jus-
tified from a work-life balance perspective, such as in countries like the Netherlands and the United
Kingdom (UK), where workers have a right to flexible working hours in specific circumstances
(e.g. in the latter country for workers caring for a family member).*” At the same time, there has
been a progressive reduction in the number of hours worked by full-timers (e.g. in Denmark full-
time may be 37 hours), while part-timers have increased the average hours they work (e.g. in
Denmark it may be up to 30 hours).*® Consequently, it becomes more difficult to differentiate
between traditional full-time work and atypical part-time work arrangements.

Labour relations are also increasingly organised in forms that transcend the traditional bilateral
work relationship between employer and employee, as, for example, the growing popularity of
agency work in most European states demonstrates.*’

However, itis in respect of labour and income stability where the changes are felt most significantly.
In this regard, there has been a general decrease in employment protection legislation in Europe,”
some of these measures, reducing labour protection, even strongly supported by international organi-
sations such as the OECD and IMF in order to bring standard work again at cost-competitive levels and
consequently to curb the increasing use of non-standard work.>' Similarly, workers within a standard
employment relationship enjoy training from their employers less frequently and, in general, lack a

long-term employment perspective; the focus is more upon the mere ‘work for pay’.>

or ‘entrepreneurialization’, in Freedland, M. and Countouris, N. (2011), The Legal Construction of Personal Work
Relations, Oxford: Oxford University Press, p. 351. See also Schmid, G. (2010), Non-Standard Employment and the
New Standard Employment Contract: Reflections from a Transitional Labour Market Point of View, Copenhagen:
International Industrial Relations Association 9th European Regional Congress.

46. Gunderson, M. (2013), ‘Changes in the Labour Market and the Nature of Employment in Western Countries’, in Stone,
K.V.W. and Arthurs, H. W. (eds.), Rethinking Workplace Regulation: Beyond the Standard Contract of Employment,
New York: Russell Sage Foundation, pp. 23—41; Stone, K.V.W. (2013b), ‘The Decline of the Standard Contract of
Employment in the United States: A Socio-Regular Perspective’, in Stone, K.V.W. and Arthurs, H. (eds.), Rethinking
Workplace Regulation: Beyond the Standard Contract of Employment, New York: Russell Sage Foundation, p. 69.

47. Lurie, L. (2013), ‘Integrative Employment and Social Security Rights’, International Journal of Comparative Labour
Law & Industrial Relations, 29/3, pp. 325-347.

48. Bosch, G. (2006), ‘Working time and the Standard Employment Relationship’, in Boulin, J.-Y., Lallement, M.,
Messenger, J.C. and Michon, F. (eds.), Decent Working Time, Geneva: International Labour Office, p. 48.

49. Between 2003 and 2012 there has been a slow but relatively steady increase in the share of temporary agency work
within the labour force in EU27 countries (from a daily average of 1.5% of total employment in 2003 to 1.8% in 2012),
with a particularly significant increase in countries like Germany (where it more than doubled during those years, from
0.9% in 2003 to 2.2% in 2012) and the Netherlands (from 1.9% to 2.7%), as noted in IDEA Consult (2015), How
Temporary Agency Work Compares with other Forms of Work, Brussels: Eurociett, UNI Europa, p. 19.

50. OECD (2013), ‘Protecting jobs, enhancing flexibility: A New Look at Employment Protection Legislation’, in OECD
Employment Outlook 2013, Paris: OECD Publishing, pp. 65-126.

51. OECD (2014), ‘Non-Regular Employment, Job Security and the Labour Market Divide’, in OECD Employment
Outlook 2014, Paris: OECD Publishing, pp. 141-209.

52. Eurofound (2013), Quality of Employment Conditions and Employment Relations in Europe, Luxembourg: Publica-
tions Office of the European Union, p. 31.
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Figure 2. Figure 2 displays the main elements of the standard employment relationship that each
form of non-standard work typically presents (a circle on the side indicates that the feature may or
may not be present).

External challenges to the essential features of the standard
employment relationship

Although, as it has been mentioned before, the standard employment relationship continues to be
the most common form of work, there is significant evidence showing a decrease in its preva-
lence.” Temporary work, part-time work and self-employment represent a third of all employment
in OECD countries, and half of new jobs created since the 1990s have been in one of these three
modalities.>® In fact, in the Netherlands, part-time employment represented 50% of its labour force
in 2015. Furthermore, in Italy, France, Germany and the Netherlands, the percentage of persons

53. For a general overview, see International Labour Office (2016), Non-Standard Employment Around the World:
Understanding Challenges, Shaping Prospects, Geneva: International Labour Office, pp. 47-110.

54. OECD (2015), In It Together: Why Less Inequality Benefits All, Paris: OECD Publishing, pp. 137-139.

55. Eurostat (2016a), Part-time Employment as Percentage of the Total Employment, by Sex and Age, retrieved August
2016, from http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=Ifsa_eppga&
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aged 15 to 24 years in permanent employment fell by 30-40 percentage points between 1985 and
2010.°° In the United States, alternative work arrangements (which includes temporary agency
workers, on-call workers, contract company workers and independent contractors) rose from
representing 10.1% of the labour force in 2005 to 15.8% in late 2015.°” This implies that the net
employment growth of 9.1 million experienced in those years in the United States was produced
because of non-standard forms of work (with a drop in the number of standard employment
arrangements of 0.4 million in the same period).’®

These work arrangements lack to some degree certain essential characteristics of the standard
employment relationship, while at the same time they fulfil others.>® In this section, we will
analyse which features of the standard employment relationship are put into question by these
non-standard forms of work. These non-standard forms of work may be divided in two groups:
those that are not considered employment relationships because they lack one of the core features
of the notion, such as subordination; and those who, being an employment relationship, lack the
full-time or permanent character that characterises the standard employment relationship.®°

Lack of direct employment relationship

Lack of (or lesser) personal subordination. Although there are numerous elements used at national
level to differentiate between an employment relationship and a civil relationship, personal sub-
ordination is undoubtedly the main criteria in all European countries.®! In this regard, it has been a
common struggle among countries how to classify those work arrangements that lack personal
subordination but at the same time present other elements of the employment relationship such as
the bilateral character of the relationship, or the fact that the work is performed on the employer’s
premises. This is the case of the economically dependent self-employed, self-employed persons
performing work personally (thus without employees) under a contract for services for only one
client,%% on whom they are dependent for all or most of their income.®* Thus, although they have in
common with the standard employment relationship that they are economically dependent on one
person or company, dependent self-employed are also assuming the entrepreneurial risk (i.e.
variability on the amount of business depending on the economic situation of the main client)

56. Stone, K.V.W. (2013a), ‘The Decline in the Standard Employment Contract : A Review of the Evidence’, in Stone,
K.V.W. and Arthurs, H. (eds.), Rethinking Workplace Regulation: Beyond the Standard Contract of Employment, New
York: Russell Sage Foundation, p. 374.

57. Katz, L. F. and Krueger, A. B. (2016), The Rise and Nature of Alternative Work Arrangements in the United States,
1995-2015 (Working Paper No. 22667), Cambridge: National Bureau of Economic Research, p. 2.

58. Ibid., pp. 7-8. Unfortunately, the source does not define the notion of standard work arrangements, so it may be
different to the one used in this paper.

59. Some work arrangements, in fact, deviate so strongly from the standard that they have been called ‘very atypical forms of
work’ in Eurofound (2010), Flexible Forms of Work: “Very Atypical” Contractual Arrangements, Luxembourg: Pub-
lications Office of the European Union; McKay, S., Caldarini, C. and Giubboni, S. (2014), The ‘Place’ of Atypical Work
in the European Social Security Coordination: A Transnational Comparative Analysis, London: Inca-Cgil UK, p. 17.

60. Walton, M.J. (2016), ‘The Shifting Nature of Work and Its Implications’, Industrial Law Journal, 45/2, pp. 111-121.

61. International Labour Office and European Labour Law Network (2013), Regulating the Employment Relationship in
Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, p. 36.

62. In order to avoid confusion, the term ‘client’ will be used when referring to economically dependent self-employment
to identify the person or company for which the economically dependent self-employed provide a service in exchange
of a profit, within the framework of a civil contract.

63. Koch, M. and Fritz, M. (2013), Non-Standard Employment in Europe, London: Palgrave Macmillan.
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without having the possibility of spreading this risk among various clients (something that a
regular self-employed person with several clients would be able to do).®* In other words, the
economically dependent self-employed assume most risks of both employees (i.e. one source
of income) and the self-employed (i.e. insecure income and greater responsibility on ensuring
outcome).®> Some countries tackle this through a careful analysis of the employment status,
sometimes (as is the case in Greece and Hungary) by starting from the assumption that persons
providing work mostly for one client (and thus in economic dependency) are in fact employees.®®
Others, however, have created a specific legal category with a diverse treatment for social security
purposes compared to the general regime for the self-employed.®” In this regard, in Germany,
persons who are economically dependent on one client but not personally subordinated to him®®
are subject to statutory pension insurance.®” In Austria, a ‘free service contract worker’’® receives
similar treatment in social security law to that of an employee, being covered by old-age pensions,
unemployment and health insurance, as well as being entitled to parental leave.”' In Denmark,
certain provisions designed specifically for the economically dependent self-employed,’* together
with the universal character of certain schemes (including invalidity) lead to a situation where the
eventual social protection for this group reaches levels similar to the social security protection of
employees.”

Also lacking personal subordination in relation to their commissioners are freelancers, who are
also self-employed without employees but who are not necessarily economically dependent on one
employer. Compared to the group of ‘dependent self-employed’, freelancers face another kind of
economic dependency: income insecurity caused by the irregular nature of income accrual in
combination with the overall low levels of income earned at the end of the day. Often this leads
to a situation of non-insurance, as the income levels do not reach the minimum thresholds imposed

64. Muehlberger, U. and Pasqua, S. (2009), “Workers on the Border between Employment and Self-employment’, Review
of Social Economy, 67/2, p. 202.

65. On the existence of this grey area containing forms of work with elements of both subordinated work and self-
employment, as well as on the challenges for their protection see, inter alia, Perulli, A. (2002), Study on Economi-
cally Dependent Work/Parasubordinate (Quasi-Subordinate) Work (PE 324.303), Brussels: European Commission, p.
14; Davidov, G. (2002), ‘The Three Axes of Employment Relationships: A Characterization of Workers in Need of
Protection’, The University of Toronto Law Journal, 52/4, pp. 357—418.

66. International Labour Office and European Labour Law Network (2013), Regulating the Employment Relationship in
Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, p. 24.

67. See Eichhorst, W. et al. (2013), Social Protection Rights of Economically Dependent Self-Employed Workers (IP/A/
EMPL/ST/2012-02), Brussels: European Parliament.

68. ‘Arbeitnehmerdihnliche Person’.

69. See Eichhorst, W. et al. (2013), Social Protection Rights of Economically Dependent Self-Employed Workers (IP/A/
EMPL/ST/2012-02), Brussels: European Parliament, pp. 38—39. Furthermore, they are entitled to certain labour rights
(they may be entitled to annual leave, to measures preventing discrimination and to collective bargaining, and they may
resort to labour courts), as noted in International Labour Office and European Labour Law Network (2013), Regulating
the Employment Relationship in Europe: A Guide to Recommendation No. 198, Geneva: International Labour Office, p.
23.

70. ‘Freie Dienstnehmer’. These dependent, self-employed deviate from the German case in which their employers usually
have to provide the tools and materials.

71. See Eichhorst, W. et al. (2013), Social Protection Rights of Economically Dependent Self-Employed Workers (IP/A/
EMPL/ST/2012-02), Brussels: European Parliament, pp. 34-35.

72. Unlike the regular self-employed, they are, for example, able to receive supplementary unemployment benefits.

73. See Eichhorst, W. et al. (2013), Social Protection Rights of Economically Dependent Self-Employed Workers (IP/A/
EMPL/ST/2012-02), Brussels: European Parliament, pp. 47-48.
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by the social security system. The use of this form of work is very significant among members of
the creative industry.”* For example, 57% of professionally active artists in the Netherlands are
self-employed (as opposed to 12% of the labour force).”> Some countries have established special
measures concerning the social security of freelance artists. In this regard, in Germany freelance
artists and journalists earning more than €3,900 per year are obliged to be insured through a
specific insurance (Kiinstlersozialversicherung) covering old-age pension, healthcare and nursing
care. In Sweden, three organisations paid by the State (‘alliances’, for actors, musicians and
dancers) provide freelance artists with an income when unemployed, as well as insured them as
employees.”® In Austria, the previously mentioned ‘free service contract workers’ are linked with
the so-called ‘new self-employed’ (Neue Selbstindige), often used by artists or freelance journal-
ists, and who are subject to compulsory insurance covering accidents at work and old age if they
earn beyond a certain amount per year’’ (€4,988.64 for 20167®). Other EU countries that have
taken specific measures to include freelancers who are members of the creative industry in their
social insurance schemes are Belgium, Estonia, France, Georgia, Hungary, Lithuania, FYR of
Macedonia, the Netherlands, Serbia and Slovenia.”®

It is interesting to note how, nevertheless, freelance work has been appearing lately through
so-called crowdwork™ in a range of different sectors. While this is not a novelty in itself®' (as
outsourcing has been a quite common practice over the years), it becomes so if taking into
account the extreme segmentation of tasks and the diversification of workers and clients that
are enabled by current technology.®? Examples of crowdworking platforms are Amazon
Mechanical Turk (completion of tasks online), TaskRabbit (completion of tasks offline), Uber
(transport of individuals) and Deliveroo (food delivery). There has been significant discussion
about the employment status of persons performing work through these platforms, as the

74. Van Liemt, G. (2014), Employment Relationships in Arts and Culture (Working Paper No. 301), Geneva: International
Labour Office.

75. Ibid.

76. Ibid.

77. Eichhorst, W. et al. (2013), Social Protection Rights of Economically Dependent Self-Employed Workers (IP/A/EMPL/
ST/2012-02), Brussels: European Parliament, pp. 34-35.

78. SVA (2016), Social Insurance for Freelancers: An Introduction (B 2/2016 engl.), Vienna: SVA, p. 8.

79. Council of Europe and ERICarts (2016), Social Security Laws and Measures to Support Self~-Employed Artists,
retrieved August 2016, from www.culturalpolicies.net/web/comparisons-tables.php?aid=34&cid=45&lid=en

80. Various terms have been used to refer to this phenomenon, including ‘crowdsourcing’, ‘platform work’, ‘sharing
economy’, ‘on-demand economy’ and ‘gig economy’. In this article, we will favour the term ‘crowdwork’ for being
arguably the most common among literature. Furthermore, we will use a broad definition of the term ‘crowdwork’,
understood as work performed (online or offline) by an individual as a result of a connection with a customer through an
online platform (with the platforms having varying levels of control on the relationship and its outcome). For a similar
definition, see Todoli Signes, A. (2015), ‘The end of the subordinate worker: Sharing economy, on-demand economy,
crowdsourcing, Uber economy and other ways of outsourcing’, SSRN Electronic Journal, pp. 5-11; Prassl, J., and Risak,
M. (2016), ‘Uber, TaskRabbit, and Co.: Platforms as Employers? Rethinking the legal analysis of crowdwork’, Com-
parative Labor Law & Policy Journal, 37/3, pp. 619—652. It is important to stress the role of the platform, which delegates
most of the managing tasks (e.g. connecting consumers and providers based on proximity, fixed prices, filtering workers
based on the assessment of their performance, etc.) to algorithms, as noted by Cherry, M.A. (2016), ‘Beyond Mis-
classification: The Digital Transformation of Work’, Comparative Labor Law & Policy Journal, 27/3, pp. 596-597.

81. Finkin, M.W. (2016), ‘Beclouded Work, Beclouded Workers in Historical Perspective’, Comparative Labor Law &
Policy Journal, 37/3, pp. 603—618.

82. Todoli Signes, A. (2015), ‘The end of the subordinate worker: Sharing economy, on-demand economy, crowdsourcing,
Uber economy and other ways of outsourcing’, SSRN Electronic Journal.
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platforms usually classify them as self-employed, while they often argue that they are in fact
employees. The presence or absence of personal subordination has understandably played an
important role in this discussion, which presents challenging questions on how to classify
situations in which the human supervisor has been replaced by an algorithm.®* The issue remains
a greatly contested one for the moment, with numerous ongoing legal challenges.®* Currently, it
is normal that crowdworkers are in a certain form of self-employment (although this is not the
only possibility, as there are also online platforms treating providers of services as employees).*
Due to the special characteristics of this form of work, and in order to combat tax fraud, Belgium
has recently established an exemption from the payment of social security contributions for
individuals®® with earnings under €5,000 derived from approved digital platforms®’ (as well
as a reduced tax rate for that income of 10%, instead of the regular 30%).%® However, this is an
isolated case, as in most countries the normal regulation on taxes and contributions also applies
to these situations.

When specific provisions such as the ones analysed above do not apply, however, the eco-
nomically dependent self-employed (who nevertheless do not qualify as employees) and free-
lancers are subject to the general regime on social security purposes for the self-employed. The
coverage of this regime varies greatly among EU Member States and the different contingencies
and situations range from exclusion to mandatory or voluntary inclusion in the scheme. In this
regard, in the great majority of Member States it is compulsory for self-employed to be covered
by old-age and sickness insurance.®® In contrast, in nine EU Member States (including Bel-
gium,’® France, the Netherlands and Italy) the self-employed are excluded from the scope of

83. Financial Times (2016), When your Boss is an Algorithm, retrieved October 2016, from https://www.ft.com/content/
88fdc58e-754f-11e¢6-b60a-de4532d5¢ea3s

84. For an overview of the challenge and main arguments, see De Stefano, V. (2016), ‘The Rise of the “Just-In-Time
Workforce”: On-Demand Work, Crowdwork, and Labor Protection in the “Gig-Economy”’, Comparative Labour Law
& Policy Journal, 37/3, pp. 471-504. See also the landmark decision by Central London Employment Tribunal, 28 October
2016, Aslam, Farrar and Others v Uber B.V., Uber London Ltd, Uber Britannia Ltd (case No. 2202550/2015).

85. Aloisi, A. (2016), ‘Commoditized Workers: Case Study Research on Labour Law Issues Arising from a Set of “On-
Demand/Gig Economy” Platforms’, Comparative Labour Law & Policy Journal, 37/3, pp. 684—685.
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(CIR 1992). 30 juillet 1992, art. 90, 1%, 1°bis, a.
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(see above) and in Moniteur Belge, Arrete royal du 12 janvier 2017. 24 janvier 2017. These criteria exclude, among other
situations, the rental of lodgings. On September 2017, 13 companies had received approval, see Service Public Federal
Finances (2017), Economie collaborative — liste des plateformes agrees, retrieved September 2017, from https:/finan
ces.belgium.be/sites/default/files/downloads/127-economie-collaborative-liste-plateformes-agreees.pdf

88. Moniteur Belge, Loi-Programme du ler Juillet 2016 (C-2016/21055). 4 Juillet 2016; Moniteur Belge, Code du 10 avril
1992 des impots sur les revenus 1992 (CIR 1992). 30 juillet 1992, art. 90. See also Minister of Digital Agenda &
Telecom (2016), Belgian Government Approves Simple and Low Tax Rates for Sharing Economy, retrieved
October 2016, from http://www.decroo.belgium.be/en/belgian-government-approves-simple-and-low-tax-rates-shar
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89. Matsaganis, M., Ozdemir, E., Ward, T. and Zavakou, A. (2016), Non-Standard Employment and Access to Social
Security Benefits (Research note 8/2015), Brussels: European Commission, pp. 11, 16. Information as at July 2015,
based on MISSOC data.

90. The self-employed in Belgium do, however, enjoy protection in case of bankruptcy, yet this scheme cannot be con-
sidered as a fully-fledged unemployment scheme as it only provides temporary basic protection and it does not have a
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unemployment insurance, and in another six their inclusion in unemployment insurance schemes
is voluntary.”!

Finally, owner-managers of incorporated enterprises is another form of work in which the
element of personal subordination as generally understood is missing. These persons perform work
as managers of a company in exchange for a salary, while at the same time controlling (fully or
partially) ownership of the company, having authority to act on its behalf as regards contracts with
other organisations and the hiring and dismissal of workers, subject only to the law and the
decisions of the board of directors.”® In these situations, it may be possible for the owner-
manager to fix his own salary to an amount that lets him pay very low or no contributions,
receiving the rest of his income through dividends.”?

Lack of salary for work performed. Salary is understandably a key element for both the concept of
‘worker’ in general and social security systems in particular (as contributions are indeed based on
it). Two situations, however, are often on the border of being work while often not receiving a
salary: apprenticeships and prosumers.

By apprenticeships, we refer to work arrangements in which the principal aim is teaching or
learning.’* Differences are often made between, on one hand, those situations where the work is
performed as part of a formal and systematic education (usually to seek professional qualification)
based on an employment contract, and in which labour conditions (including financial compen-
sation and coverage by social insurance schemes) are regulated at the statutory and tripartite level;
and on the other, those performed in the open market after graduation, not linked to formal studies
and significantly less regulated (often lacking remuneration or an employment contract).”
Apprenticeships in the open market often present a high risk of abuse by employers, who may
use them for purposes beyond training, often offering entry-level positions that were previously
filled by regular employees.”®

91. Matsaganis, M., Ozdemir, E., Ward, T. and Zavakou, A. (2016), Non-Standard Employment and Access to Social
Security Benefits (Research note 8/2015), Brussels: European Commission, pp. 12—15.
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Labour Office (2013), Revision of the International Classification of Status in Employment (ICSE-93), Geneva:
International Labour Office, p. 17. ‘Incorporated enterprises’ are companies who have a separate legal entity from their
owners, as noted in Ibid., p. 18.

93. Adam, S. (2012), ‘Taxing Employees, the Self-Employed and Small Companies’, in Wallis, E. (ed.), New Forms of
Work, London: Fabian Society, p. 13.

94. Freedland, M. and Countouris, N. (2011), The Legal Construction of Personal Work Relations, Oxford: Oxford
University Press, p. 137. Referring to Wiltshire Police Authority v. Wynn [1980] ICR 649, 661.

95. In this article we will use the differentiation made in Hadjivassiliou, K. P., et al. (2012), Study on a Comprehensive
Overview on Traineeship Arrangements in Member States, Brussels: European Commission, p. 51. However, it is
important to note that there are great differences among countries on both the terminology and the regulation of these
work arrangements. For some examples of this diversity, see also Steedman, H. (2012), Overview of Apprenticeship
Systems and Issues. ILO Contribution to the G20 Task Force on Employment, Geneva: International Labour Office;
Ecorys, IES and IRS (2013), Apprenticeship and Traineeship Schemes in EU27: Key Success Factors, Brussels:
European Commission.

96. See Hadjivassiliou, K. P., et al. (2012), Study on a Comprehensive Overview on Traineeship Arrangements in Member
States, Brussels: European Commission, pp. 116—136; Ecorys, IES and IRS (2013), Apprenticeship and Traineeship
Schemes in EU27: Key Success Factors, Brussels: European Commission, p. 6; Steedman, H. (2012), Overview of
Apprenticeship Systems and Issues. ILO Contribution to the G20 Task Force on Employment, Geneva: International
Labour Office, p. 4.
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By prosumers we refer to persons who perform work in the process of consumption.”’ Facebook
and other social media platforms present an excellent example of the new model of ‘prosumption’.
Users provide content, which generates income to the platform in two ways: it is sold to companies
to target ads to a concrete audience, and it increases traffic, providing a space where companies
may position their ads.”® There are also examples where online prosumption enters the physical
world. LEGO Digital Designer software, for example, enables users to construct and share prod-
ucts with digital LEGO bricks, receiving other users’ opinions and being able to buy a material
version of their creations. Sometimes, LEGO may manufacture one of these designs for its distri-
bution in toy stores, in return for which the consumer/designer is acknowledged but does not
receive any financial compensation.””

The discussion on the concept of work might have great reach, as a significant amount of what users
do online may be monetised thanks to current technology by turning them into crowdwork, sometimes
even without the knowledge of the crowdworker/prosumer. Although this is an ongoing discussion,
some judicial decisions (mostly from the United States) may shed some light on this issue.'® In this
regard, the Rojas-Lazano v. Google'! case was of great significance. In it, the plaintiff challenged the
use by Google of CAPTCHAs'* (small sections of text embedded in images that sometimes must be
recognised and written by the user of Google products in order to prove, for security purposes, that he
is indeed a human being) to transcript books for Google. The point at issue was whether Google, by
using such work (i.e. text recognition) for profit without informing the user, was liable for damages as a
result of ‘extracting free labor from its users’.'” However, the Court considered that the fact that
Google profited did not necessarily mean that there was any damage to the user, stating that the
‘plaintiff has not alleged any facts that plausibly suggest the few seconds it takes to type a second word
is something for which a reasonable consumer would expect to receive compensation’.'® As current
trends point towards a progressive fragmentation of work, it is almost certain that more courts in the
future will have to decide which amount of work deserves compensation.

97. Ritzer, G. (2015), ‘The “New” World of Prosumption: Evolution, “Return of the Same,” or Revolution?’, Socio-
logical Forum, 30/1, pp. 1-17; Ritzer, G. and Jurgenson, N. (2010), ‘Production, Consumption, Prosumption: The
Nature of Capitalism in the Age of the Digital “Prosumer”’, Journal of Consumer Culture, 10/1, pp. 13-36; Fuchs, C.
(2013), ‘Theorising and Analysing Digital Labour: From Global Value Chains to Modes of Production. The Political
Economy of Communication’, The Political Economy of Communication, 2/1, pp. 3-27; Gabriel, Y., Korczynski, M.
and Rieder, K. (2015), ‘Organizations and their Consumers: Bridging Work and Consumption’, Organization, 22/5,
pp. 629-643.

98. See Fuchs, C. (2013), ‘Theorising and Analysing Digital Labour: From Global Value Chains to Modes of Production.
The Political Economy of Communication’, The Political Economy of Communication, 2/1, pp. 3-27.

99. Comor, E. (2011), ‘Contextualizing and Critiquing the Fantastic Prosumer: Power, Alienation and Hegemony’,
Critical Sociology, 37/3, p. 8.

100. For a comprehensive overview of these decisions, see Cherry, M. A. (2016), ‘Beyond Misclassification: The Digital
Transformation of Work’, Comparative Labor Law & Policy Journal, 27/3, pp. 577-602.

101. United States District Court N.D. California, February 3, 2016, Case No. 15-Cv-03751/JSC, Gabriela Rojas-Lazano
v. Google Inc.

102. As for ‘Completely Automated Public Turing test to tell Computers and Humans Apart’. In the case of re-CAPTCHAs
used by Google, there were two words that the user had to recognise, one used for safety purposes and a second one
that did not serve to any safety purpose, but instead sought to recognise a word that Google Automatized Text
Recognition programme had failed to recognise; see Ibid.

103. United States District Court N.D. California, February 3, 2016, Case No. 15-Cv-03751/JSC, Gabriela Rojas-Lazano
v. Google Inc. (Referring to Plaintiff’s First Amended Complaint, para. 22, 27-27).

104. Ibid. As a result of this, together with procedural reasons, the Court dismissed the claim, see Ibid.
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This is significant, as one of the main reasons not to consider prosumers as workers is the absence
of any kind of remuneration for the activity provided on the platform. Yet there are examples
indicating that there is a tendency where the contributions of consumers are starting to become
remunerated. Google, for example, rewards users who create content which in turn produce traffic
through a distribution of part of the benefits generated by advertisement.'®” In this same line of
thought, Steemit is a website which rewards users who produce content in the website through a
blockchain-based bitcoin-like coin, the Steem-Dollar,'°® whose value has increased enormously in
recent months, making it the third most valued blockchain-based currency (with a market-cap which
increased from $2,000 to $300 million).'”” If its success continues (or other similar platforms appear),
it may disrupt the current status-quo of mostly unpaid prosumer work. However, while the potential
impact of prosumption individual online prosumption may be very important (taking into account the
volume of current users who share content), it remains difficult to qualify this activity from a labour
law and social security law perspective. Platforms do generate income from the activities of the
prosumers; they even start to compensate them for their on-line activities. Yet is this, legally speaking,
sufficient to have the activities considered as labour activities in order to have them regulated by
social law? The legal qualifications that are used by social legislations will need to be adapted in order
to bring these online activities of prosumers under the personal scope of social security.

Lack of economic dependency. While economic dependency has been a key factor in broadening the
social protection of standard workers to (some weaker groups of) the self-employed, this does not
seem to be the case for portfolio workers, a group characterised by work arrangements in which the
worker has several employers simultaneously. Portfolio workers are common in the creative sec-
tor,'%® where professionals often combine self-employment with work as a wage earner.'® However,
recently the practice has been extending to other sectors. This is the case with the combination of
crowdwork as a self-employed with a regular employment relationship.''° In a survey performed by
the ILO on 686 crowdworkers of the platforms Amazon Mechanical Turk and Crowdflower from the
United States,''" 35% declared that they do this work to complement their income and for 40% the
crowdwork their first occupation. The great majority of those for whom crowdwork was their main
occupation (over 90%) did not make contributions to social security, and a similar rate did not

105. See Google, ‘Home’, Google Adsense, 2016, https://www.google.com/adsense/start/#?modal_active=none.

106. Larimer, D. et al. (2016), Steem: An Incentivized, Blockchain-Based Social Media Platform, retrieved August 2016,
from https://steem.io/SteemWhitePaper.pdf

107. Yahoo Finance (2016), Meet the Reddit-Like Social Network that Rewards Bloggers in Bitcoin, retrieved August
2016, from http://finance.yahoo.com/news/steem-steemit-bitcoin-reddit-cryptocurrency-000000501.html

108. The definition of the notion of creative sector is a highly contested issue. However, it is generally defined in EU
countries as comprising occupationally active authors and performing artists whose work generate copyright and
related rights. In some countries, workers on supporting activities (e.g. audio and light technicians) are also included.
See Capiau, S., Wiesand, A. J. and Cliche, D. (2006), The Status of Artists in Europe (IP/B/CULT/ST/2005-89),
Brussels: European Parliament.

109. Van Liemt, G. (2014), Employment Relationships in Arts and Culture (Working Paper No. 301), Geneva: Interna-
tional Labour Office.

110. In this regard, most respondents of a survey amongst crowdworkers in certain European countries reported that crowd
work only represented a small portion of their income, as noted in Huws, U., Spencer, N. H. and Simon, J. (2016),
Crowd Work in Europe: Preliminary Results from a Survey in the UK, Sweden, Germany, Austria and the Nether-
lands, Brussels: FEPS, pp. 43-46.

111. Berg, J. (2016), ‘Income Security in the On-Demand Economy: Findings and Policy Lessons from a Survey of
Crowdworkers’, Comparative Labor Law & Policy Journal, 37/3, pp. 543-576.
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contribute to a pension fund. In contrast, 77% of those for whom crowdwork was a secondary source
of income paid social security contributions (in most cases as a result of their main job, as more than
80% of them were classified as employees through it)."? Also, a higher proportion of persons in
crowdwork as a side-activity were covered by health insurance.'"?

Finally, it is worth noting the creation in 2013 of the British Employee Shareholder Status, an
employee status in which the worker opts to trade in his protection for unfair dismissal and statutory
redundancy pay for a share in the company (amounting to at least £2,000).'"* Besides the allotment
of shares in the company, which may reduce the economic dependence of the worker on his work and
enable his participation in the decisions of the company through voting rights, the work arrangement
is identical to a regular part-time or indefinite employment contract. The new status thus exposes
labour rights to freedom of contract.!'> Furthermore, the unprotected position against dismissal may
put the worker in a similarly insecure position as temporary workers concerning reaching the
required minimum of paid social security contributions. Apart from putting the economic depen-
dency at stake, this new status loosens the ties between work and income, as the latter is becoming
increasingly dependent upon the economic performance of the company (and less upon the individ-
ual performance of labour activities). This may put a strain on traditional labour related social
security systems where the financing (on the basis of contributions) and benefit compositions are
still strongly linked to the previously performed labour activities of the worker.

Lack of a bilateral employment relationship. The increasing need for flexibility by firms in the late
1960s and early 1970s provoked the growth in triangular work relationships,''® in which the
employee is employed by a company which in turn lend this worker to another firm. These forms
of work enable companies to adapt to unstable economies with quickly varying market
demands.""” Agency work is the most common variety of triangular employment, and it has been
regulated in most EU countries since the 1970s.''® A particular form of agency work is voucher-
based work, in which the payment is made through vouchers acquired by the employer from a third
party (usually a governmental authority), rather than by cash.'"’

While temporary agency work was illegal in several EU countries before the 1970s due to being
perceived as a greatly precarious form of work, since then it has been accepted and regulated.lzo
There has been a trend among EU countries of aiming to avoid the lack of a bilateral relationship
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from impacting negatively on their social security protection, and in some countries (such as the
Netherlands, France Belgium and Italy) specific provisions have been created for agency workers
aiming to compensate for difficulties reaching the thresholds which enables access to social
security benefits (something that does not exist for regular temporary workers).'?!

However, it would be a mistake to believe that issues deriving from a deviation from the
traditional bilateral relationship are a thing of the past. In this regard, crowdwork is currently
presenting major issues on the identification of the employer, due to the multiplicity of parties
involved exercising the different functions of the employer.'*?

Work not performed on the employer’s premises. Work performed outside the employer’s premises
without the performer being self-employed has been generally referred to as homework. Manufac-
turing (making products, such as shoes or clothes) has historically been performed at home, and even
after the onset of the industrial revolution, companies still used persons living in rural areas (with
lower cost of living) who were willing to complement their main income from agriculture with the
manufacturing of small objects such as clothes or shoes.'** For companies, homework was not only
attractive because of a labour force who usually required lower income, but also because it fell
outside the scope of: initially, homeworkers avoided their scope, and even when they became
covered by labour law in most countries, the implementation and control remained problematic.'**
These same advantages have made a variant of homework, telework,125 attractive for companies.m’

Lack of labour and income stability

Lack of permanent employment. Temporary workers are persons performing work under fixed-term,
seasonal or task-based employment contracts, whether part-time or full-time. In theory, temporary
forms of work should only be used in specific and limited circumstances, as an exception to the
indefinite employment contract, which is the general form of work.'?” In this regard, EU countries
have established a list of objective grounds in which to do so (e.g. apprenticeships, substitutions,
project-based or probationary periods, among others, in the case of Germany)'*® or limitations on
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the duration and number of successive fixed-term contracts with the same employer (as is the case
in Italy'?® and Belgium)."** However, employees on fixed-term contracts make up 14.6% of
the workforce in EU28 countries, rising to over one fifth of the workforce in Spain and
Poland, and over one quarter in the Netherlands and Portugal.'' In general, this rate has
remained stable in the last 15 years, with notable exceptions such as Poland (which rose from
4.7% in the year 2000 to 27.9% in 2015)."%?

An extreme example of temporary work is the so-called zero-hours contract, a modality of on-
demand work in which the employer may call the worker to perform work, but is not obliged to do
so, while the worker may, in turn, refuse to take up the work. 133 It has been argued that, in countries
like Slovenia'** or the UK, ' the low level of social security contributions is one of the reasons
behind the attractiveness of this form of an employment contract for employers.'*® A significant
debate on the employment status of workers under these types of contract is being carried out
currently in the UK, where 744,000 people were in zero-hour contracts as their main employment
between April and October 2015."%7

Whatever the variety, temporary workers are at a disadvantage in respect of accessing social
security benefits, as their instability may hinder them in reaching the required minimum period of
insurance to access certain benefits.'*® In this regard, a recent study for the European Commission
noted that at least half of all temporary workers in ten Member States of the EU risk not being
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235), as modified by L. 16 maggio 2014, n. 78 (in G.U. 19/5/2014, n. 114).

130. In Belgium, a maximum of four successive fixed-term contracts may be carried out, with a maximum total duration of
two years (or three years, if expressly authorized). See Moniteur Belge, Loi du 3 juillet 1978 relative aux contrats de
travail, Art. 10bis.

131. Eurostat (2016a), Part-time Employment as Percentage of the Total Employment, by Sex and Age, retrieved August
2016, from http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=Ifsa_eppga&

132. Ibid.

133. Vosko, L.F. (2008), ‘Temporary Work in Transnational Labor Regulation: SER-Centrism and the Risk of Exacer-
bating Gendered Precariousness’, Social Indicators Research, 88/1, pp. 131-145.

134. McKay, S., Caldarini, C. and Giubboni, S. (2014), The ‘Place’ of Atypical Work in the European Social Security
Coordination: A Transnational Comparative Analysis, London: Inca-Cgil UK, p. 17.

135. Pyper, D. and Dar, A. (2016), Zero-Hours Contracts (Briefing No. 06553), London: House of Commons, p. 25.

136. It follows from the nature of zero-hour contracts that employers have great flexibility on determining the number of
hours, being able to set a very low number of hours when and if necessary, which in turn allows them to reduce their
social security contributions (which depend, among other things, on hours of work performed). Thus, while a worker
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which an employee would not be entitled to accrue benefits (see also section on marginal work).
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been insured within a period (usually the double) to draw entitlement to unemployment benefits (although in several
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entitled to unemployment insurance benefits, a percentage which rises to over 70% in the case of
the UK, Slovakia, Estonia and Latvia.'*’

Even if they are entitled to a certain benefit, a person who has not been in full-time employment
almost uninterruptedly will struggle to draw a full pension in certain EU countries.'*’ Furthermore,
temporary workers not only experience earning instability but also lower and slower-growing
wages,'*! which in turn may reflect in the level of their benefits (the increasing correlation between
benefit levels - particularly concerning pensions - and contributions have exacerbated this problem).'*?

As a way to combat the negative effects of labour market fragmentation, it is interesting to note
measures introduced by certain countries to take into account periods outside employment for
accessing social security benefits. In this regard, since 2014 France has been promoting the
validation of all periods of apprenticeship for increasing entitlement to pensions, as well as periods
of study (the latter with a limit of two trimesters, in exchange for a reduced contribution).'*?

Finally, regarding freelancers, specific provisions have been made in some countries con-
cerning the social security protection of artists in fixed-term forms of work. Thus, in France,
persons in the entertainment business (whether entertainers, labourers or technicians providing
support) under a fixed-term contract of employment and their employers pay double the contri-
bution to unemployment insurance on top of the general one. In exchange, they are entitled to
receive higher (minimum) unemployment benefits for a longer duration and for a shorter period
of contributions.'**

Lack of full-time employment. Part-time work has grown constantly in the EU28 countries, going
from representing 15.9% of the labour force in 2003 to 19.6% in 2015, and reaching 50% of the
labour force in the Netherlands.'*> Moreover, 22.2% of part-time work in the EU28 has been
involuntary (4.5% of the labour force), a number which rises to 70.1% in the case of Greece and
falls to a mere 4% of part-time work in the Netherlands.'*®
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Security Benefits (Research note 8/2015), Brussels: European Commission.

140. This is particularly the case in Austria, Luxembourg and the UK, where it is required approximately 40 years of being
insured and in full-time employment to be entitled to a full old-age pension, as noted in Mutual Information System on
Social Protection (2016), MISSOC Comparative Tables Database, retrieved August 2016, from http://www.misso
c.org/MISSOC/INFORMATIONBASE/COMPARATIVETABLES/MISSOCDATABASE/
comparativeTableSearch.jsp

141. OECD (2015), In It Together: Why Less Inequality Benefits All, Paris: OECD Publishing.

142. Heise, A. (2011), ‘The Effects of European Austerity Programmes on Social Security Systems’, Modern Economy, 2/
4, p. 505.

143. Gouvernement de la République frangaise, Decret N° 2014-1514 du 16 Decembre 2014 portant application des
dispositions relatives aux cotisations de securite sociale des apprentis et fixant les modalites de prise en compte des
periodes d’apprentissage au titre de I'assurance vieillesse. See also Gouvernement de la République frangaise (2016),
La Reforme des Retraites, retrieved August 2016, from http://www.gouvernement.fr/action/la-reforme-des-retraites

144. Blandin, M.C. and Blondin, M. (2013), Rapport d’information fait au nom de la Commission de la Culture, de
I’education et de la Communication et du Groupe de Travail sur le Regime de I'intermittence dans le Secteur Culturel
et sur les Enjeux du Reégime des Intermittents, Paris: Sénat.

145. Eurostat (2015b), Employment Statistics, retrieved August 2016, from http://ec.europa.eu/eurostat/statistics-
explained/index.php/Employment_statistics

146. Eurostat (2015a), Almost 10 Million Part-Time Workers in the EU Would Have Preferred to Work More: Two-Thirds
Were Women, retrieved August 2016, from http://europa.eu/rapid/press-release_STAT-15-4860_en.htm


http://www.missoc.org/MISSOC/INFORMATIONBASE/COMPARATIVETABLES/MISSOCDATABASE/comparativeTableSearch.jsp
http://www.missoc.org/MISSOC/INFORMATIONBASE/COMPARATIVETABLES/MISSOCDATABASE/comparativeTableSearch.jsp
http://www.missoc.org/MISSOC/INFORMATIONBASE/COMPARATIVETABLES/MISSOCDATABASE/comparativeTableSearch.jsp
http://www.gouvernement.fr/action/la-reforme-des-retraites
http://ec.europa.eu/eurostat/statistics-explained/index.php/Employment_statistics
http://ec.europa.eu/eurostat/statistics-explained/index.php/Employment_statistics
http://europa.eu/rapid/press-release_STAT-15-4860_en.htm

326 European Labour Law Journal 8(4)

An extreme case of part-time work is marginal work (also called mini-jobs). In most countries,
work performed for a length of time under a certain threshold is not considered relevant for labour
and social security law. In Germany, workers in mini-jobs (who make up two fifths of the labour
force in the domestic sector)'*” must be covered by statutory insurance against labour accidents, but
they may choose whether or not to be covered by health insurance.'*® In Slovakia, persons perform-
ing a task or service with a duration of fewer than 350 hours per year may do so under a work
performance agreement rather than under an employment contract'* (thus they are excluded from
the protection granted to employees). In the UK, employees earning £157 or less per week, but £113
or more per week, do not have to pay any social insurance contributions (nor do their employers) but
their entitlement to benefits is increased as though they were paying contributions (through the so-
called National Insurance credits). Employees earning less than £113 per week do not pay contri-
butions but, as opposed to the previous case, they do not accumulate periods of contributions.'*°

Reactions to labour and income instability. As noted above, different flexible forms of work may place
workers in a situation of disadvantage for acquiring entitlement to social insurance benefits. Some
countries have reacted by lowering thresholds required for accessing social insurance entitlement.

In this regard, since 2014, France has reduced the level of contributions necessary to access
pensions'>! (from 200 hours needed to reach one trimester to the current 150-172 trimesters which
are necessary to raise a pension for those born after 1973).'3? This measure is expected to benefit in
particular the 3.5 million women performing part-time work and the 100,000 existing independent
workers.'>* Furthermore, employers may agree through collective bargaining to pay extra for
social security contributions so part-timers will be able to accumulate equivalent pension entitle-
ments to full-time workers.'>*

Furthermore, in 2013, the Italian government introduced the ASPI and mini-ASPI schemes (the
latter, aiming to include workers in employment of short duration, required lower contributions but it
also provided lower and shorter benefits), two unemployment schemes which replaced the former
plethora of programmes and increased the generosity of the system,'>> as well as expressly including
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apprentices and freelance artists.'>® In 2015 a new system (NASPI) was again introduced, replacing
ASPI and mini-ASPI, and which extends coverage by providing a much lower requirement of
previous work performed before unemployment (one month within the last year).">’

Figure 2 displays the main elements of the standard employment relationship that each form of
non-standard work studied above typically presents,'>® based on the study of the literature per-
formed.">® A striped rectangle with an orange circle beside it indicates that the relevant feature
may or may not be present.

Non-standard work and consequences for social security

Challenges

As was mentioned at the beginning, the standard full-time permanent employment contract has acted
as the prevalent model for regulating work, while non-standard forms of work have been presented as
exceptions to the norm and, as such, they often have received different treatment. This has also
spilled to the field of social security, which has grown dependent on certain elements of standard
employment. Consequently, when non-standard forms of work have grown in relevance, they have
started to clash with the fundamental building blocks of social security systems. Some of these
challenges are merely of a technical nature, while others demand a more profound policy response.

The first challenge is to determine what is considered ‘work’, an issue which is fundamental for social
security purposes for two reasons. Many social security systems are composed of income replacement
schemes, constructed under the presumption that ‘standard’ work is the main source of income.
The schemes are designed in such a way that they generate income replacement in case the worker
cannot continue to perform his traditional work activities. In these work-related schemes, workers
are insured against the risk of income loss that is due to the ceasing of labour activities. Similarly,
the financial basis for these schemes is traditional work from which employee and employer
contributions are withheld.

The evolution towards non-standard work forms generates some challenges. We name four of
them: when does an activity become a labour activity, and when can it be considered to be
traditional work? Which of the generated income is work related and from what moment is the
work activity of a significant enough size to be taken into account for social security purposes?

A first question relates to the nature of work. When moment does an activity turn into a work
activity? With a growing number of non-standard forms of work, the question becomes more
difficult to answer. Particularly in relation to the apprentices, trainees, prosumers, and groups alike,
systems face a growing number of qualification problems. Are these activities to be taken into
account for the application of our (work related) social security schemes? A popular policy is to
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The chart, however, only attempts to provide an overview, and it is not comprehensive.
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answer positively when it comes to the benefits side, especially when the activities come close to
traditional work activities (such as in the case of the apprentices). Most systems have a built-in
clause granting decision makers powers to extend the coverage of work-related social security
schemes to persons working like traditional workers. Yet a simple extension to these groups will
not address all the application problems: some schemes need further fine-tuning in their application,
e.g. in case of unemployment when addressing the conditions under which redundancy takes place
and the conditions addressing labour market availability. Active labour market policies are increas-
ingly common, requiring those receiving unemployment benefits to actively seek work and/or to
accept work offers. In order to do so, the definition of what is considered ‘work’ is fundamental.

Furthermore, a mere extension at the benefits side leaves aside the financing issue, as often
these groups do not generate a stable income (such as a wage). Extending coverage without
addressing the financial side will put the financial sustainability of social security systems at
greater risk. Alternative financial sources will have to be explored.

Coming close to the previous question is that of how to delineate traditional work from other
types of work (atypical work forms). The question is important, especially due to the fact that, in
traditional social security schemes, the traditional wage-earnership is taken as default situation.
Professional activities that are not performed in a traditional wage-earnership way will disqualify
the application of the work-related schemes, often in turn leading to a growing number of quali-
fication issues (like who is a wage-earner and who self-employed?). Here as well, a mere extension
of the schemes to these groups of non-traditional workers will only be a short-term solution, as
these schemes have been designed with the traditional workers as a starting basis. Both with regard
to financing and benefit delivery, the schemes will be in need of appropriate adaptation and fine-
tuning addressing the specific needs of the atypical worker (i.e. in which they differ from the
traditional worker).'®°

The two remaining issues refer to the relationship between work and income: what is to be done
when income is no longer work-related as such yet more capital based? And should social security
take into account work income which is only of a marginal level (issue of the income threshold)?
Most work-related schemes still start from income that is strictly related to work. Additional income
sources (such as income in nature, capital-related income) do not qualify as the (income) source for
social security purposes. Yet we notice that, in many non-standard forms of work, the distinction
between work-related income and other income sources is becoming blurred (especially in the case
of the prosumers, the employee shareholders, self-employed shareholders performing also profes-
sional activities within the ambit of the company in which they are shareholders, etc.). In the design
of modern social security schemes, one can no longer neglect this situation, as it becomes more
difficult to draw a line between traditional work and economic risk taking. The emphasis should shift
more towards income taken from a position of work overall, and be placed less on income in relation
to performed units (hours) of work. This calls for a rethinking of many social security financing
schemes. By the same token, the calculation of benefits will need a close review.

Finally, there are work arrangements that are (mostly) excluded from social insurance schemes
because they are deemed too marginal. This is usually the case concerning the self-employed

160. Schoukens, P. (2000b), De Sociale Zekerheid van de Zelfstandige en het Europese Gemeenschapsrecht: De Impact
van het Vrije Verkeer van Zelfstandigen, Leuven: Acco; Schoukens, P. (2000a), ‘Comparison of the Social Security
Law for Self-Employed Persons in the Member States of the European Union’, in Pieters, D. (ed.), Changing work
patterns and social security, Alphen aan den Rijn: Wolters Kluwer Law & Business.
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without employees, whether they are economically dependent on one employer or provide work
for several employers for a small income.'®! But can we still work with these income thresholds in
the wake of a growing number of non-standard forms of work? Most systems seem to be inclined to
do so, taking into account some recent initiatives addressing the growing importance of the shared
economy generating non-standard work forms such as crowdwork, prosumers, and portfolio work-
ers. Minimum income levels have been introduced below which no levies are to be paid to social
security contributions.'® Yet minimum thresholds are introduced under declarations of work
(income). They reflect still the old thinking in social security that small amounts of income are,
administratively speaking, to be neglected (as too costly to process). However, can this kind of
approach still be defended, taking into account the possibilities a modern IT-driven administration
can bring?

A policy choice taken in some countries has been to compensate these workers through sub-
sidies, often indirectly by granting exemptions to the payment of social insurance contributions, by
opening up social insurance schemes that traditionally were designed for the group of wage-earners
(e.g. unemployment schemes) or by granting assimilated insurance periods (such as study periods)
during which no contributions were paid. However, the question in the future may be whether it
can still be justified to have some groups of persons doing unpaid (digital) work supported by
social security, when the sole reason for the subsidy is the fact that the system has not been well
enough adapted to the new (non-standard) working situation.

The second challenge is to identify the employer. Determining the (main) employer is a key aspect for
social security, in order to identify who is responsible for both paying contributions (financing),
deciding on redundancy (unemployment) and of granting the income replacement (work incapacity).
Nevertheless, doing so is not always straightforward in several non-standard forms of work. Tem-
porary agency work is a field in which a great deal of effort has been put into overcoming this
problem, mostly through ensuring that agency companies remain responsible for satisfying the
obligations of the employer concerning contributions.'®> However, this challenge hass not yet been
overcome, and it has reappeared with significant force concerning the situation of platform workers
(e.g. Uber drivers), an on-going discussion (on whether they are employed by the users of the
platform or the platform itself) whose result undoubtedly will have significant consequences. Finally,
it should be noted that, in the case of forms of work such as flexible as platform work, the same
person is often active on several platforms almost simultaneously (while at the same time the person
is not necessarily active on all the platforms he is registered),'®* and these platforms may be based in
different countries, making it extremely difficult to track employers and work performed.

The third challenge is to operate with the labour instability that characterises most non-standard forms
of work. This problem is particularly clear in the case of thresholds to access certain social

161. See Muehlberger, U. and Pasqua, S. (2009), ‘Workers on the Border between Employment and Self-employment’,
Review of Social Economy, 67/2, p. 202. As noted in section 4.1.1. ‘Lack of (or lesser) personal subordination’
(above).

162. Moniteur Belge, Loi-Programme du ler Juillet 2016 (C-2016/21055). Lundi 4 Juillet 2016.

163. IDEA Consult (2015), How Temporary Agency Work Compares with other Forms of Work, Brussels: Eurociett, UNI
Europa. As noted in section 4.1.4. ‘Lack of a bilateral employment relationship’ (above).

164. Valenduc, G. and Vendramin, P. (2016), Work in the Digital Economy: Sorting the Old from the New, Brussels:
European Trade Union Institute, p. 34.
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insurance schemes, i.e. the requirement of having paid contributions for a certain duration within a
specific period.'® As a consequence persons in atypical work forms are pushed out of social
insurance schemes, even though they may accumulate over time a multitude of fixed/part-time
work assignments, each of these assignments too little to be taken into account for social insurance
purposes.

Again, regulations on temporary agency work have attempted to tackle this issue, and in some
European countries (such as the Netherlands, France Belgium and Italy) employers, agencies and
trade unions have collaborated to create particular provisions to compensate for some of the
periods of inactivity which characterise the fragmented careers of temporary agency workers.'®®
Another approach (e.g. taken by Italy), is to lower considerably the threshold for accessing the
(unemployment) insurance scheme (to the point even of now being one of the lowest in Europe).'®’
The labour instability may also hinder the tracking of periods of employment, as in some cases the
person may perform work for a few hours in a row with one employer, after which long periods of
inactivity may follow. Greatly flexible forms of work such as on-call work are fairly common in
various sectors within certain countries (the case of the UK is a clear example),'® but digital
platforms offering work have the potential to increase this instability even more by falling outside
regular working times'® (and thus workers may come across situations in which they may work a
great number of hours in some periods and remain inactive in others, while social security systems
are often only equipped to take into account regular working times). Social security schemes
should be redesigned to accommodate these irregular work patterns where active periods are
followed by periods of inactivity and/or work periods generating low income alternate with high
income work assignments. If not, schemes may lose out a large group of work activities that do not
coincide with the traditional work organisation, characterised by full-time work assignments
within fixed working time period (9 to 5 jobs).

Questions ahead

A threat only to Bismarckian systems? Most non-standard forms of work are characterised by greater
career fragmentation and lower salaries. Therefore, benefits closely related to contributions paid,
which characterise Bismarckian systems, often reflect in low access (and low benefits) for non-
standard workers (as was mentioned above referring to thresholds).'”®

165. As noted by Spasova, S. et al. (2017), Access to Social Protection for People Working on Non-Standard Contracts and
as Self-Employed in Europe: A Study of National Policies, Brussels: European Commission, pp. 14, 54.

166. IDEA Consult (2015), How Temporary Agency Work Compares with other Forms of Work, Brussels: Eurociett, UNI
Europa. As mentioned in section 4.1.4 ‘Lack of a bilateral employment relationship’. As noted in section 4.1.4. ‘Lack
of a bilateral employment relationship’ (above).

167. Only 13 weeks of work insurance during the last 4 years (and at least 30 days in the year before the dismissal) are
required to have access to the unemployment insurance scheme ‘NASPI’, as noted in Mutual Information System on
Social Protection (2016), MISSOC Comparative Tables Database, retrieved August 2016, from http://www.misso
c.org/MISSOC/INFORMATIONBASE/COMPARATIVETABLES/MISSOCDATABASE/comparative
TableSearch.jsp

168. CSee, inter alia, Pyper, D. and Dar, A. (2016), Zero-Hours Contracts (Briefing No. 06553), London: House of Commons.

169. Degryse, C. (2016), Digitalisation of the Economy and its Impact on Labour Markets, Brussels: European Trade
Union Institute.

170. Vleminckx, K. and Berghman, J. (2003), ‘Labour Market Deregulation, Non-Standard Employment and the Reform
of Social Security’, in Secretaria de Estado de Seguridad Social (ed.), Social Security and the New Work Patterns:
Atypical Insurance Careers, Madrid: Ministerio de Trabajo y Asuntos Sociales, pp. 31-44.
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However, this does not necessarily mean that Beveridgean systems, with flat-rate benefits, are
better equipped to deal with the effects of a more prevalent use of non-standard forms of work. First of
all, while it is true that universal basic schemes offer a greater coverage, in most countries they are
complemented by occupational and private schemes for which non-standard workers may sometimes
not qualify."”' Second, in several systems characterised by universalism, there have been attempts to
establish residence requirements or other limits that in practice restrict access to social security
benefits for migrant workers, even from the EU.'”? Third, it is questionable whether social security
might be financed only through budget allocations, without support from work contributions.'”®
This, furthermore, leads us to the next issue: financing. Workers have interest in a decent universal
based (first) pillar. This interest may diminish if among the workers only the traditional standard
workers are called to (co-) finance the basic universal schemes of the first pillar.

Are subsidies for non-standard kinds of work the solution? While not always apparent, in several countries
there has been an implicit subsidisation of these forms of work. This may occur through eliminating
social security contributions in certain cases (e.g. mini-jobs), with a correlative lesser protection in social
insurance. When confronted with a social risk, the social assistance scheme will have to take care of these
groups of atypical workers in the end. But it can also be done by lowering the thresholds for accessing
social insurance benefits, as a result of which non-standard workers are more easily covered but the cost
may be at least partially financed through budget allocations. Both forms will encourage employers to use
these work arrangements'’* while at the same time endangering the sustainability of the social security.
In the end, they may undermine the overall support for social security when the justification grounds for
subsidising some groups of workers (at the detriment of other groups) are not chalked out clearly.

A more capital-based social security? Following the available research, this article has often highlighted
that non-standard workers may risk lacking entitlement to certain social insurance schemes. Neverthe-
less, it is also important to not lose perspective of the other side of the discussion, which is the correlative
reduction in social security contribution. The main challenges that non-standard work presents for social
security systems (an increasingly bogus definition of work and employer) have a greatly disruptive effect
on the financing of social security as we know it, in which both employees and employers play a crucial
role. A possible solution may be to place the focus on profit or capital rather than on salary earned.

Conclusion: Social Security has to adapt to the changing
concept of work

‘Se vogliamo che tutto rimanga come ¢, bisogna che tutto cambi’ (‘if we want all to remain as it is,
it is necessary to change all’): this was one of the main conclusions from a series of interviews of

171. Keune, M. (2013), ‘Trade Union Responses to Precarious Work in Seven European Countries’, International Journal
of Labour Research, 5/1, pp. 59-78. For example, in Ireland in 2010 was estimated that ‘fewer than 10% of non-
permanent workers are covered by occupational pension schemes’, in Eurofound (2010), Flexible Forms of Work:
Very Atypical’ Contractual Arrangements, Luxembourg: Publications Office of the European Union, p. 14.

172. See, in that regard, Bruzelius, C., Chase, E. and Seeleib-Kaiser, M. (2015), Social Rights of EU Migrant Citizens: A
Comparative Perspective, Utrecht: bEUcitizen.

173. Schmid, G. (2011), ‘Non-Standard Employment in Europe: Its Development and Consequences for the European
Employment Strategy’, German Policy Studies, 7/1, pp. 200-201.

174. Deakin, S. (2013), Addressing Labour Market Segmentation: The Role of Labour Law, Geneva: International Labour Office.
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social security CEOs on the future of our social protection schemes.'”® Social security is to a large
extent still the solution that proposed fifty years - and sometimes a century ago - to the problems of
that time. Social security, if it is to stay, will have to be adapted in order to solve to today’s major
social problems and those of the future.'’® This means that we have to reflect on the sense of
maintaining certain social security schemes as such. If social security is to be reformed, it is also
because a number of preconditions and presuppositions upon which the social security arrange-
ments were built are no longer present. This way of forward thinking applies as well to the
emerging challenges atypical work forms generate for the design of social security.

Far too often, work-related social security schemes still start from the idea of the ‘normal’ or ‘default’
form of work, which boils down to the standard working relationship. This image, of course, no longer
corresponds to the reality, but often social security still considers other work patterns as kind of ‘excep-
tions’ to this ‘default position’. It is important for social security to take into account the fundamental
changes in society, and to construe the social security arrangements in such a way that they reflect the
present plurality. The following delicate question should be faced as well: does social security have to
take a ‘neutral’ stance towards these phenomena, or is it to promote certain work patterns over others?

Whatever the answer to this question (more of a social policy kind), the taking into account of
new forms of work in social security calls for a re-thinking of social security itself. Some years ago,
when studying the social security position for self-employed, we already called for a differentiation
between status neutral basic principles and a specific adaptation of these neutral principles in
relation to the specific working situation of the atypical worker. In essence, this means that the
basic principles of social security are similar for all persons performing work (employees, self-
employed, flexible workers, etc.) but, when developing and implementing these basic principles, it
is necessary to take into account as much as possible their different features.

We call here again to take this as a starting point when introducing the non-standard forms of
work into our (work-related) social security schemes. It calls for brave social policy and an
inventive legislator willing to understand what is so typical about the non-standard worker he
wants to cover in social security. Only by doing so, can one create a social security of equal value
for all, supported by all.
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