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Abstract

Ten years after the decentralization of EU competition law enforcement, this paper aims to
ascertain through empirical means whether Commission-issued competition guidelines and noti-
ces (soft law) actually help to enhance enforcement consistency at the national level. This is what
the European Commission itself maintained in White Paper on Modernization in 1999. The main
premise of the White Paper is that if soft law is to help enhance consistency (a goal central to the
current regime), it needs to be treated consistently by national judiciaries within and across EU
jurisdictions — a difficult task, however, given its lack of binding force. Therefore, to ascertain the
extent to which and how national courts in two select jurisdictions — France and Germany — engage
or refuse to engage with supranational soft law, a theoretical framework of ‘judicial recognition’ of
soft law is superimposed on a sample of 84 national judgments. While not discouraging, the results
show some significant discrepancies that require further attention.

Keywords
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|. Introduction

More than 15 years ago, in its White Paper on Modernization,' the European Commission set out
its plans for the decentralization and ‘modernization’ of EU competition law, while emphasizing

1. Commission White Paper on modernization of the rules implementing Articles 85 and 86 of the EC Treaty, [1999] OJ C
132/01 (the White Paper on Modernization).
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the importance of preserving the consistency of enforcement in the newly designed multi-
stakeholder system. The consistency goal was subsequently sealed into legislation — Regulation
1/2003 and Articles 3, 11 and 16 thereof.?> Those provisions penetrate into national (judicial)
autonomy by, among other things, requiring national courts not to render judgments that are
contrary to existing or even envisioned Commission decisions (Article 16(1) of Regulation
1/2003). Therefore, save for the ability of national courts to challenge the Commission’s choices
under Article 234 TFEU, consistent decentralized enforcement is achieved through a focus on the
Commission’s output as an enforcer that functions as a ‘first among equals’.

More specifically, in its White Paper the Commission explained that, in addition to its Block
Exemption Regulations, enforcement decisions, and the case law of the supranational courts, the
decentralized enforcement system would benefit from added legal certainty and consistency by
means of notices and guidelines issued ‘to explain (...) policy and provide guidance for the
application of the Community competition rules by national authorities’.> Given their non-
binding nature, the latter instruments were deemed particularly suitable for usage as interpretative
aids to hard law, thereby making ‘a valuable contribution to the consistent application of Com-
munity law’.* This enhanced consistency-securing function of guidelines also increased their
relative importance as enforcement instruments.”

Ten years down the road of modernization, however, the first indications appear that challenge
the originally envisioned, consistency-enhancing role that Commission-issued guidelines were
supposed to play in the decentralized competition enforcement system.® Discrepancies are obser-
vable in recent judgments of French and German courts, which have adopted opposing stances on a
specific rule introduced by the Commission in its 2010 Vertical Restraint Guidelines.’

The rule in question spells out the Commission’s policy on the issue of online platform sales
bans. It seems as if this rule has not resonated with the majority of (French and German) courts that
have adjudicated on the matter. However, at the same time, there are also several German courts
that have endorsed the Commission’s approach. While this article acknowledges that the observed
divergences can partly be explained with regard to the peculiarities of national (judicial) decision-
making, it claims that they are also related to the uncertain legal effects of the soft law instruments
in national courts.

In that context, this article asks whether — as claimed in the White Paper — Commission-
issued competition guidelines (soft law) actually contribute to the achievement of consistency

2. Council Regulation No. 1/2003/EC of 16 December 2002 on the implementation of the rules on competition laid down in
Articles 81 and 82 of the Treaty, [2002] OJ L 1/1. On the consistency-enhancing function of the Regulation, see L.T.
Feteira, The Interplay between European and National Competition Law after Regulation 1/2003: ‘United (Should) We
Stand?’ (Kluwer Law International, 2015), p. 47-70.

. White Paper on modernization, para. 86.

4. Ibid.

5. V.Korah, Intellectual Property Rights and the EC Competition Rules (Hart Publishing, 2006), p. 24; P.I. Colomo, ‘Three
Shifts in EU Competition Policy: towards Standards, Decentralization, Settlements’, 20 Maastricht Journal of European
and Comparative Law (2013), p. 370.

6. Similar contradictions also arise in interpretations of the rules on dual pricing and Most Favoured Nation (MFN)
clauses. For dual pricing, see L. Vogel, ‘The Recent Application of European Competition Law to Distribution
Agreements: a Return to Formalism?’, 6 Journal of European Competition Law and Practice (2015), p. 457-459;
for retail MFNs, see Y. de Vries et al., ‘Verticale Prijsbinding geen Prioriteit? Elders Wel’, 2 Actualiteiten
Mededingingsrecht (2010), p. 15-19.

7. Commission, Guidelines on Vertical Restraints, [2010] OJ C 130/1.

w
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in national judicial practice.® The main premise is that if soft law is to help enhance
consistency, it needs to be treated similarly by national judiciaries within and across EU
jurisdictions. An obstacle in that respect is the lack of binding force of the instruments.
However, supranational courts have (sparingly) acknowledged the ability of soft law to
produce legal effects and,” by such means, to anchor itself in judicial reasoning.'® The
question, therefore, is whether and how national courts acknowledge the legal effects of soft
law, which directly affects the latter’s ability to contribute to the achievement of consistent
judicial outcomes. '

This question will be approached in two stages. Firstly, the article will examine the case
study of online sales bans to show that consistent national judicial outcomes cannot be
secured if the relevant soft law rules are novel and/or unclear. Consistency is also under-
mined, as the Pierre Fabre case'? exemplifies, when supranational courts miss an opportunity
to elaborate on the legal effects of soft law. Secondly, the work undertakes a broader empiri-
cal examination into how other Commission-issued competition soft instruments, similar to
the Vertical Restraint Guidelines,'® fare in national judicial practice with regard to their
consistency-enhancing function.

The question posed by this article will be tackled through a comparative study that focuses on
France and Germany, as these are jurisdictions likely to offer fruitful ground for analysis due to
their differing treatment of online sales bans. These two jurisdictions are also interesting to
compare because they have the longest competition enforcement traditions in the EU and are thus
equally experienced, but also equally diverse in their attitudes towards certain competition issues,
as will be demonstrated in the following sections.

The article is divided in four parts: in Section 2, the case of differential judicial treatment of
online sales bans is explored in more detail. Section 3 tackles the broader question of national
judicial attitudes to Commission-issued competition soft law by presenting further empirical data.
Section 4 then provides an analysis of the empirical results, while Section 5 contains the conclud-
ing observations.

8. Only national court judgments form the basis for this study because the final instance on rule interpretation is the
judicial instance.

9. On the distinction between legal force and effects, refer to L. Senden, Soft Law in European Community Law (Its
Relationship to Legislation) (Hart Publishing, 2004).

10. O. Stefan, Soft Law in Court: Competition Law, State Aid and the Court of Justice of the European Union (Wolters
Kluwer, 2012).

11. O. Stefan, ‘Helping Loose Ends Meet? The Judicial Acknowledgement of Soft Law as a Tool of Multi-Level Gov-
ernance’, 21 MJECL (2014), p. 359.

12. Case 439/09 Pierre Fabre Dermo-Cosmetique SAS v. President de ['Autorite¢ de la concurrence, EU:
C:2011:649.

13. The instruments selected comprise all of the so-called ‘substantive’ Commission-issued competition soft law, namely:
Communication from the Commission, Guidelines on the applicability of Article 101 of the Treaty on the Functioning
of the European Union to horizontal co-operation agreements, [2011] OJ C 11/1; Communication from the Com-
mission, Notice — Guidelines on the application of Article 81(3) of the Treaty, [2004] OJ C 101/97; Communication
from the Commission, Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings, [2009] OJ C 45/7; Communication from the Commission,
Guidelines on the application of Article 101 of the Treaty on the Functioning of the European Union to technology
transfer agreements, [2014] OJ C 89/03. For further elaboration on the term ‘substantive soft law’, see L. Idot, ‘Soft
Law and Competition Law’, Concurrences (2007), http://www.concurrences.com/revue/numeros/No-2-2007/Articles-
423/A-propos-de-l-internationalisation.


http://www.concurrences.com/revue/numeros/No-2-2007/Articles-423/A-propos-de-l-internationalisation
http://www.concurrences.com/revue/numeros/No-2-2007/Articles-423/A-propos-de-l-internationalisation
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2. The peculiar case of online sales bans in France and Germany

Currently, e-commerce and its regulation are hotly debated topics on the Commission’s (compe-
tition) agenda.'* However, this was not the case 10 years ago'> when only a limited number of
legal sources, in particular the Vertical Restraint Guidelines, provided guidance on the competitive
assessment of online sales.

In this context, several examples pertaining to the operation of the Vertical Restraint Guidelines in
situations concerning uncertainty in the law will be put forward. What transpires is that, under such
conditions, while (national) competition enforcement bodies are explicit about their reliance on soft
law rules, courts hesitate even to involve those instruments in their discourse. As will be explained in
Section 3 below, this attitude is likely to have its roots in the judicial apprehension over soft law rules
being perceived as forming the ratio decideni of a judgment, which would essentially convert them
into hard law.'® Nonetheless, by simply excluding relevant soft law from their deliberations, courts
hinder the ability of these instruments to foster certainty and consistency in the law.

To illustrate, in 2008, the French Competition Authority (Autorite de la concurrence, FCA)
issued a decision'” containing the novel finding that a manufacturer of high-end cosmetic products
(Pierre Fabre) had infringed Article 101 TFEU and the equivalent national provision'® by impos-
ing, in its selective distribution agreements, a total ban on the online sale of cosmetics and personal
care products to end-users. The infringement was held to constitute a ‘by object’ restriction
because it denied a marketing channel that would otherwise have been available to Pierre Fabre’s
distributors. The FCA’s reasoning relied heavily on paragraphs 51, 53 and 54 of the old Vertical
Restraint Guidelines, read together with the Vertical Block Exemption Regulation (VBER)'® and
Article 4(c) thereof. Most significantly, the FCA broadened the ambit of Article 4(c) to include
online sales bans by relying on paragraph 53 of the 2001 Vertical Restraint Guidelines, which
stated that ‘in a selective distribution system the dealer should be free to advertise and sell with the
help of the internet’.° Pierre Fabre objected to this interpretation on the basis that Commission
guidelines were of no legal value in the dispute.>' The FCA replied that — although not binding on
national judicial and administrative bodies — those soft law instruments were a useful ‘analytical
guide’ for the interpretation of hard legal provisions to which they pertained, thus guaranteeing — to
a certain extent — the uniform application of EU law by National Competition Authorities.**

14. DG COMP, ‘Sector Inquiry into E-commerce’, http://ec.europa.cu/competition/antitrust/sector_inquiries_e_com
merce.html.

15. According to Hederstrém and Peeperkorn, the debate on the treatment of online sales under competition law dates back
to 1999, but became more concrete with the adoption of the new VBER in 2010. See J. Hederstrom and L. Peeperkorn,
“Vertical Restraints in On-line Sales: Comments on Some Recent Developments’, 7 Journal of European Competition
Law and Practice (2016), p. 11.

16. J. Klabbers, ‘The Redundancy of Soft Law’, 65 Nordic Journal of International Law (1996), p. 167-182.

17. FCA, Decision No. 08-D-25 of 29 October 2008, www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25.

18. (FR) Article L.420 -1 of the French Commercial Code (Code du Commerce).

19. Commission Regulation No. 2790/1999 of 22 December 1999 on the application of Article 81(3) of the Treaty to
categories of vertical agreements and concerted practices, Official Journal of the European Communities (1999) OJ L
336/21 (the old VBER).

20. Guidelines on Vertical Restraints (2000) OJ C 291/1, para. 53.

21. FCA, Decision No. 08-D-25 of 29 October 2008, www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25,
para. 62.

22. In ibid., para. 65, the FCA presented the Vertical Restraint Guidelines as pertinent to the VBER and the 81(3)
Guidelines as being pertinent to Article 101(3) TFEU; a similar view seems to also have been held by the Paris Court of


http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html
http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html
http://www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25
http://www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25
http://www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25, para. 62
http://www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25, para. 62
http://www.autoritedelaconcurrence.fr/user/avisdec.php? numero=08D25, para. 62

Georgieva 179

However, on appeal,” the Paris Court of Appeal was not entirely convinced, noting that it was
uncertain of the law in the area and that neither the Commission guidelines nor the subsequent
amicus brief that it received from the Commission were legally binding.?* Given these circum-
stances, a request for a preliminary ruling on the legality of online sales bans was submitted to the
Court of Justice of the European Union (CJEU).

The CJEU clarified the law in the matter at hand (agreeing with the FCA that online sales
bans constituted ‘by object’ restrictions), but at no point did it discuss the relevance of the
Vertical Restraint Guidelines, which were clearly used as an important guidance tool by the
FCA. The only brisk reference to the soft law instrument in the CJEU’s judgment came in the
statement of facts, whereby the CJEU noted that the Paris Court of Appeal’s position on soft
law was ‘that neither the Commission’s guidelines nor its observations were binding on the
national courts’.?

While undoubtedly correct, this statement says nothing about the CJEU’s views on the matter;
in this sense, the CJEU missed an opportunity to clarify the legal effects of the Vertical Restraint
Guidelines for national courts.

It is therefore not surprising that, in a later case very similar to Pierre Fabre,*® the Paris Court
of Appeal reduced a fine initially imposed on the plaintiff by the FCA because of uncertainty in the
law relating to online selling. The French court disagreed with the FCA’s argument that pursuant to
the provisions of its Vertical Restraint Guidelines, the plaintiff should have been aware of the ‘by
object’ nature of their conduct. The law, as it stood in the guidelines, was thus seen as being
uncertain.

With the Pierre Fabre developments in mind, and from the perspective of consistency in the
judicial treatment of soft law across the EU, it is of particular interest to this paper to track national
cases where courts were challenged — similarly to the CJEU — to rule on the related issue of banning
sales via online third-party platforms such as Amazon and Ebay. Importantly, and similarly to the
situation in the Pierre Fabre case, there is no supranational case law or legislation spelling out the
rules applicable to the latter situation and the only guidance on the matter can be found in
paragraph 54 of the Vertical Restraint Guidelines. Paragraph 54, which was introduced in 2010,
spells out the following rule (hereinafter, the ‘paragraph 54 rule’):

a supplier may require that its distributors use third party platforms to distribute the contract products
only in accordance with the standards and conditions agreed between the supplier and its distributors
for the distributors’ use of the internet. For instance, where the distributor’s website is hosted by a third
party platform, the supplier may require that customers do not visit the distributor’s website through a
site carrying the name or logo of the third party platform.

The rather unclear second sentence of this passage permits a supplier to prevent its distributors
from placing the contract goods/services on online platforms such as marketplaces or price

Appeal in its final judgment on the Pierre Fabre case, where the judge relied exclusively on the provisions of the 81(3)
Guidelines to decide (in the negative) on whether the defendant could benefit from an individual exemption.

23. Cour d’Appel de Paris (C.A. Paris), 29 October 2009, RG No. 2008/23812.

24. For a further discussion of the issue of ‘non-bindingness’, see D. Ferré, ‘Le Point de Vue d’un Avocat’, 3 Concurrences
(2010), p. 35-40.

25. Case 439/09 Pierre Fabre Dermo-Cosmetique SAS v. President de I’Autorite de la concurrence, para. 30.

26. C.A. Paris, 13 March 2014, RG No. 2013/00714.
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comparison sites.”” As will be demonstrated below, despite the similar circumstances, reactions of
national judicial bodies to the paragraph 54 rule did not quite resemble that of the CJEU in Pierre
Fabre — in particular, and unlike the CJEU, national judges did not steer away from a direct
discussion of the paragraph 54 rule. On the contrary, they clashed in their interpretations.

It is hereby maintained that the lack of an authoritative CJEU judgment on the legal effects of
the Vertical Restraint Guidelines, combined with paragraph 54’s uncertain meaning and the type of
instrument it is contained in (that is, soft law), contributed to the divergent judicial reactions to the issue in
both France and Germany. This observation will be backed by evidence in the following sections.

A. Online sales bans and the German judiciary

The paragraph 54 rule was criticized by several German courts in the context of private enforce-
ment claims®® and also seems to have been rejected by the German Federal Cartel Office
(Bundeskartellamt, BKartA) in its 2013 Background Paper on Vertical Restraints in the Internet
Economy.” In this document, the German Federal Cartel Office suggested that the CJEU’s Pierre
Fabre judgment clashed with the aforementioned rule and, by implication, superseded it.

In this sense, both judicial instances in the Casio case®® maintained that the defendant — a manu-
facturer of digital cameras — had included a ‘by object’ restriction in its distribution contracts by
prohibiting its distributors from selling on so-called ‘internet auction platforms’ and ‘internet market-
places’ (for example, Ebay and Amazon Marketplace). The courts arrived at that conclusion by arguing
that the sales prohibition considerably hindered the distributors’ access to certain customer groups
(marketplace and platform users). This reasoning echoes Atrticle 4(b) of the VBER, which provides
that an agreement is restrictive ‘by object’ if it restricts the territory into which, or the customers to
whom a buyer could sell the contract goods. The court further elaborated on this argument by relying
on passages of the Vertical Restraint Guidelines that clarify the content of Article 4(b) of the VBER.?'

Importantly, with regard to paragraph 54 of the guidelines that precludes an interpretation of
total online platform sales bans as ‘by object’ restrictions, the lower court reasoned by inferring the
Commission’s intent. The judge maintained that with this paragraph, the Commission did not
support a total online platform sales ban because such a ban would surely be anti-competitive
‘by object’.*> On appeal, this reasoning was upheld and it was further argued that had the Com-
mission wished to allow a total ban on online platform sales, it would have formulated this in

27. L. Peeperkorn and J. Hederstrom, 7 JECLAP (2016), p. 19, explain this formulation in the following way: ‘The
rationale of paragraph 54 is that a condition not to sell or advertise on a platform that carries the platform’s logo can be
considered similar to an obligation not to carry other names or logos in a brick-and-mortar shop or not to locate the shop
in a particular street or shopping mall’.

28. LG Frankfurt Am Main, BeckRS 2015, 02191; LG Frankfurt am Main, GRURRS 2014, 13727; LG Kiel, BeckRS 2013,
19630 (first instance); and OLG Schleswig, BeckRS 2014, 17798 (appeal).

29. Bundeskartellamt Working Group on Competition Law, ‘Background Paper: Vertical Restraints in the Internet
Economy’, http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical %20
Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2, p. 23.

30. LG Kiel, BeckRS 2013, 19630 and, on appeal, OLG Schleswig, BeckRS 2014, 17798.

31. Paragraphs 50 and 52 of the new Vertical Restraint Guidelines (Guidelines on Vertical Restraints [2010] OJ C 130/1),
both containing indicative lists of hardcore clauses in distribution contracts, are offered as proof that online platform
sales bans should be seen as ‘hardcore’ as well. However, there is nothing in those paragraphs that suggests such an
interpretation. It seems the court is reading in to soft law to defend its position.

32. LG Kiel, BeckRS 2013, 19630.


http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/Vertical%20Restraints%20in%20the%20Internet%20Economy.pdf?__blob=publicationFile&v=2
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simple terms in paragraph 54 (which, accordingly, it did not).>* Both courts were therefore of the
opinion that by adopting paragraph 54, the Commission simply wanted to establish the rule that the
manufacturer could introduce certain justifiable quality requirements (such as those in brick-and-
mortar shops) to its distribution system.

A similar reasoning was exhibited by the Frankfurt District Court in its Coty and Deuter cases.>*
Both cases dealt with bans on online platform sales within the selective distribution systems of the
perfume manufacturer Coty Germany and the rucksack manufacturer Deuter, respectively. The
court decided both cases by viewing the bans in question as absolute restrictions completely
excluding certain customer groups from the reach of distributors. The restrictions were thus found
to be ‘by object’ restrictions. In contrast to the Casio case, however, the paragraph 54 rule was not
subjected to re-interpretation, but was dismissed on the grounds that the paragraph’s content was
not compatible with hard law provisions (namely, Article 101 TFEU and Article 4 of the VBER)
and CJEU case law — the Pierre Fabre judgment.®® Additionally, in both cases the court held that
paragraph 54 was superseded by the Pierre Fabre judgment.>®

It is important to note, however, that this constitutes a very broad reading of the Pierre Fabre
case, which essentially dealt with the fact that a manufacturer cannot — without legitimate reasons —
restrict sales of its products only to physical stores; it must allow online placement too. This is a
different issue from the discussion on whether or not to use online platforms, which are but one —
amongst many — methods of placing products on the internet.

A variation of this argument is used by courts that disagree with the ‘by object’ characterization
of online platform bans.?’ The reasoning goes that one cannot see an object restriction excluding a
particular customer group>® in a situation, such as sales via platforms, when such a group cannot be
clearly demarcated. As the Higher Regional Court of Munich reasoned in its Sports Articles
decision: ‘[s]ince internet platforms are destined for all internet users, the customers of those
platforms can also be reached through other means’.*

Yet, a different interpretation was given by the Higher Regional Court of Frankfurt on appeal to
the aforementioned Deuter case.*® The reasoning of the lower instance court was modified and the
ban on sales via online platforms was re-framed as a restriction that could be legitimized where it
was applied in a non-discriminatory fashion. In particular, the appellate court stated that a brand
manufacturer has a legitimate interest that its branded products are perceived as high quality
products accompanied with high quality sales advice. Consequently, the manufacturer is, in prin-
ciple, free to decide under which conditions its products are sold, provided that these conditions are
necessary to meet the quality standards. In that sense, the appellate court endorsed the Commis-
sion’s reasoning contained in the guidelines.

33. OLG Schleswig, BeckRS 2014, 17798, §75.

34. LG Frankfurt am Main, BeckRS 2015, 02191; and LG Frankfurt am Main, GRURRS 2014, 13727.

35. Case 439/09 Pierre Fabre Dermo-Cosmetique SAS v. President de 1’Autorite de la concurrence.

36. The argument that paragraph 54 of the 2010 Guidelines is superseded by the Pierre Fabre judgment cannot be sus-
tained due to chronological reasons. The guidelines at stake in the Pierre Fabre case were the previous version of the
Commissions’ Guidelines on Vertical Restraints from 2000. By contrast, the German courts discussed the 2010
Vertical Restraint Guidelines. In the older version, paragraph 54 did not exist, so the Pierre Fabre case cannot be seen
as an authority on the matter of how web platforms should be treated.

37. OLG Miinchen, BeckRS 2009, 20091.

38. Article 4(b) of the VBER.

39. OLG Miinchen, BeckRS 2009, 20091, §II.1. bbb).

40. OLG Frankfurt am Main, BeckRS 2016, 00021.



182 Maastricht Journal of European and Comparative Law 24(2)

The Higher Regional Court of Berlin, in its Scout satchels case, also took a view similar to the
Higher Regional Court of Frankfurt in Deuter.*' In Scout, the dispute centered around distribution
agreements for the sale of luxury schoolbags, whereby the manufacturer had imposed a prohibition
on Ebay sales. Although, at a first glance, the ultimate decision of the court to prohibit the Ebay
selling restriction as a hardcore restriction seems to go against the provision of paragraph 54 of the
guidelines, the case must be read on its facts. The court only prohibited the ‘Ebay clause’ because
the manufacturer itself had sold some of its (allegedly) high-quality produce to discount retailers.
In this sense, the Ebay clause was seen as discriminatory to other distributors and thus prohibited.
The decision did not take issue with the Vertical Restraint Guidelines themselves.

Overall, the position of the German judiciary on online platform sales bans seems to depend on
whether the court sees these practices as either:

(1) restricting market access to a particular customer group, in which case they will be deemed
as ‘by object’ restrictions; or

(2) restricting a particular method of distribution, whereby they are unlikely to be seen as anti-
competitive.**

For that determination, the judicial interpretation of the paragraph 54 rule (together with the
VBER) is key and it is unfortunate that the judgments discussed above disagree not only on the
meaning, but also on the relevance and applicability of the provision. As discussed above, this fact
can certainly be attributed not only to the peculiarities of national (judicial) decision-making, but also
to the unclear phrasing of the paragraph 54 rule, combined with the uncertain legal effects of the
Vertical Restraint Guidelines and the lack of supranational judicial guidance/precedent on the latter.

B. Online sales bans and the French judiciary

The French outcry on online platform sales bans is more recent than the German one; hence, fewer
cases exist and — for the most part — relevant cases are still pending. The most recent case had its
roots in a conflict between the companies Concurrence and Samsung and was subject not only to
litigation in the French courts (that was ultimately referred to the CJEU), but also to a public
investigation by the FCA. Unfortunately, due to a request for interim measures by the complainant
Concurrence,* the FCA has not yet pronounced itself on the substance of the dispute — namely the
legality of the manufacturer’s (Samsung) ban on its former distributor’s (Concurrence) online
marketplace sales. While the factual setup of the case embodies the classical scenario ‘supplier
prohibits authorized distributor from selling via certain online channels’, there are certain impor-
tant details which must be taken into consideration. In particular, Samsung allowed sales by means
of online marketplaces to other distributors taking part in its distribution network. In that sense,
Concurrence also alleged discriminatory treatment, which makes the facts similar to those of the
German Scout case discussed above. Thus, the future decision of the FCA might also have to be

41. KG, BeckRS 2013, 16518.

42. Case 26/76 Metro v. Commission, EU: C:1977:167.

43. The interim measures claim was denied by the FCA in its Decision 14-D-07 due to lack of evidence of an immediate
danger to the claimant’s interests. This decision was then appealed and confirmed on appeal. See C.A. Paris,
03December 2015, RG No. 14/18125.
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read on its facts and, in that sense, will not lead the interpretation of paragraph 54 of the Vertical
Restraint Guidelines.

An important judgment that could prove to be leading on the interpretation of the paragraph 54
rule though is the Paris Court of Appeal’s recent pronouncement in the Caudalie case.** In this
judgment, the court prohibited manufacturers using selective distribution networks from com-
pletely banning marketplace retailers from offering their products. In other words, the scope of
the Pierre Fabre rule is broadened to encompass bans on specific types of online sales.

In that case, the cosmetics company Caudalie applied for an injunction before the Paris Commercial
Court against a marketplace platform operated by the company eNOVA, which was selling Caudalie
brand products online without being an approved distributor. Even authorized Caudalie distributors
were only to sell online via their own websites, as opposed to offering the products on an online
marketplace. This selective distribution system was defended by eNOVA on the basis that it had been
approved by the FCA on a prior occasion (in 2007) and therefore was perfectly legal. Nevertheless,
Caudalie was granted an order for interim measures,*> which stated that eNOVA should cease all
marketing of the products in question. Consequently, eNOVA filed an appeal against this order, citing
among other things recent decisions of the French and German Competition Authorities favoring
completely unrestricted sales via online marketplaces.*® The lower court’s injunction was then over-
turned by the Paris Court of Appeal, which instead ruled that a blanket prohibition of selling online via
a marketplace platform may well constitute an impermissible restriction of competition.

Although, in ruling so, the court did not expressly mention the paragraph 54 rule, the sources on which
it based the final judgment — decisions of the French and German Competition Authorities —are decisions
that directly affect the interpretation of this provision. In particular, they all contradict the position of the
Commission expressed in the said rule. In this sense, a rule initially proposed in supranational soft law has
been picked up, re-interpreted in the decisions of national administrative authorities, and — in this latter
form — informed a French judicial decision. This development can be seen as the reverse image of what
the Commission initially hoped to achieve with its guidelines, namely that

They (guidelines) might not be binding on national authorities, but they would make a valuable
contribution to the consistent application of Community law, because in its decisions in individual
cases the Commission would confirm the approach they set out. Provided those individual decisions
were upheld by the Court of Justice, then, notices and guidelines would come to form part of the rules
that must be applied by national authorities.*’

On the contrary, in the Caudalie case, national authorities not bound by Commission soft law
resisted the original idea behind paragraph 54 and were then followed by a French appellate court,

44. C.A. Paris, 2 February 2016, RG No. 2014/060579.

45. Note that the scope of review of interim measures is limited.

46. Those are the recent cases of the BKartA in Asics (BKartA BeckRS 2016, 09244) and Adidas (Bundeskartellamt, ‘Case
Summary — Adidas abandons ban on sales via online marketplace’, http://www.bundeskartellamt.de/SharedDocs/
Entscheidung/EN/Fallberichte/Kartellverbot/2014/B3-137-12.pdf?__blob=publicationFile&v=2), and the FCA Adi-
das case closure decision (Autorité de la concurrence, ‘Press Release: The Autorité de la concurrence has closed an
investigation against Adidas’, http://www.autoritedelaconcurrence.fr/user/standard.php? id_rub=607&id_article=
2671). Another (not yet final) decision on the matter in France is FCA Decision No. 14-D-07 of 28 July 2014, http://
www.autoritedelaconcurrence.fr/user/avisdec.php? numero=14D07.

47. White Paper on modernization, p. 31.
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which disregarded the views of some of its German colleagues.*® In the absence of a Commission
decision or a CJEU precedent on the matter, there is certainly no obligation on the French judiciary
to follow the approach taken by German courts, but the fact remains that the observed development
can hardly be seen as certainty and consistency-enhancing. From this perspective, now that the
issue of online platform sales bans has reached the CJEU by means of two preliminary
references,*’ the CJEU’s answer on the legality of these practices will be extremely important.
Should the court adhere to the majority position that online platform sales bans are restrictive ‘by
object’ contrary to what the Commission believes, this would hint at an ability of national enforcers
to formally set EU competition policy in a bottom-up fashion, thus interfering with the top-down
(formal and informal)>® processes of EU competition policy-setting by the Commission.

Having examined the dynamics underlying national judicial treatment of the paragraph 54 rule
and the implications for enforcement consistency, this article will now turn to the broader question
of how other Commission-issued competition soft law instruments are seen by national courts and
whether their legal effects are recognized or not.

3. Judicial reception of Commission-issued soft instruments in France
and Germany

In order to analyse a broader empirical sample of judicial attitudes to supranational soft law, this
paper adopts a classification developed in the previous works of this author®' that draws from and
builds on theoretical accounts proposed by several legal scholars® and political scientists.> The
generated categories of judicial attitudes are as follows: (1) national judicial recognition of supra-
national soft law (comprising explicit agreement or disagreement with the instruments’ contents,
or, alternatively, implicit persuasion®® of their value); and (2) national judicial refusal for recog-
nition of supranational soft law (comprising explicit rejection to engage with the instruments’
contents, or, alternatively, implicit neglect thereof). The recognition category presupposes the
attribution of legal effects to soft law, while refusal for recognition suggests the opposite outcome.

Before fitting the generated empirical data within this framework, it is necessary to define the
parameters of the empirical sample.

48. OLG Frankfurt am Main, BeckRS 2016, 00021.

49. Case C-618/15 Concurrence, NYR and Case C-230/16 Coty Germany, NYR. For the significance of this case, see
the blog post of P.I. Colomo, ‘Case C-230/16, Coty: a straightforward issue with major implications’, Chillin’
Competition Blog (2017), https://chillingcompetition.com/2017/02/16/case-c-23016-coty-a-straightforward-issue-
with-major-implications/.

50. Formally speaking, the Commission has the policy-making initiative pursuant to Article 16 of Regulation 1/2003;
‘informal processes’ are meant as those taking place within the European Competition Network.

51. Z.R. Georgieva, ‘Soft Law in EU Competition Law and its Judicial Reception in Member States: a Theoretical Per-
spective’, 16 German Law Journal (2015), p. 223-258 and Z.R. Georgieva, ‘The Judicial Reception of Competition
Soft Law in the Netherlands and the UK’, 12 European Competition Journal (2016), p. 54-86.

52. O. Stefan, Soft Law in Court: Competition Law, State Aid and the Court of Justice of the European Union, and
L. Senden, Soft Law in European Community Law (Its Relationship to Legislation).

53. H. Greene, ‘Guideline Institutionalization: the Role of Merger Guidelines in Antitrust Discourse’, 48 William and Mary
Law Review (2006), p. 807. T. Hervey, ‘Adjudicating in the Shadow of the Informal Settlement?’: The Court of Justice
of the European Union, “New Governance” and Social Welfare’, 63 Current Legal Problems (2010), p. 92-152.

54. The persuasion scenario hypothesizes that courts do not explicitly mention soft law in their judgments, but the rea-
soning therein coincides with the substantive content and logic proposed in the latter instruments.
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A. Aggregate presentation of empirical observations

The total empirical sample, including the cases discussed in Section 2 above, amounts to 84
judgments (44 for France and 40 for Germany) that mention Commission-issued competition soft
law since the entry into force of Regulation 1/2003.>> The observations — comprising of both public
and private enforcement judgments — were selected by means of a key-term search®® through
national’’ and EU°® case law databases. Finally, the sample aims to encompass all relevant
judgments — both purely national and with an EU dimension — that were issued by French and
German courts in the above-delineated period.

The final number of competition judgments dealing with supranational soft law forms a relatively
small percentage of the totality of competition judgments delivered in the researched jurisdictions
during the relevant reference period. Empirical studies point to consistently high levels of overall
competition litigation activity in Germany — circa 200 cases per year in the period of 2000-2010.%°
This figure seems realistic when juxtaposed with data on private enforcement cases, which, after
excluding judgments that do not have competition matters as their core, constituted 608 judgments
within the period of 2004-2009.%° With regard to public enforcement, in the period of May 2004 to
May 2016, records of the German Federal Cartel Office show a total of about 200 administrative
decisions taken, which formed the basis for subsequent judicial activity.

For France, the public enforcement figures available seem to be more reliable than the private
enforcement figures. The latter figure is a mere 58 judgments in the period 2004-2012 by a report
drafted by Chagny and Fourgoux.®’ However, the authors admitted that there was a lack of easily
accessible information on French private competition judgments. The given number is thus likely
to be underreported. As to public enforcement, Idot testified to the existence of 219 FCA decisions
and 94 envisaged decisions for the period of 2004-2013,%% which reflected (in rough terms) the
numbers available on the public database of the FCA — namely, 464 decisions in the period
between mid-2004 and late-2015.

Finally, the empirical data-gathering exercise showed that cases mentioning the Vertical Restraint
Guidelines form a significant part of the total findings per country: 77% for France and 62% for
Germany. This can be explained by the general trend identified by de Vries and others® that
nowadays ‘vertical’ cases before the Commission are very scarce, while they are on the rise in
Member States. Additionally, the fact that both the French and German competition authorities have
a historical proclivity for enforcing the competition rules against vertical agreements, sheds light on

55. The cutoff date for the data gathering was 30 November 2015.

56. For a detailed description of the methodology, refer to Z.R. Georgieva, 12 ECJ (2016) p. 54-86.

57. For Germany: BeckOnline, Openjur and Juris. For France: Legifrance, Lamyline and Lextenso.

58. The EU case law databases are the following: N-lex, JuriFast, Dec.Nat and Curia.

59. B.Rodger, Ten Years of UK Competition Law Reform (Edinburgh University Press, 2010), p. 77, footnote 155; see also
W.H. Roth, ‘Private Enforcement of European Competition Law — Recommendations Flowing from the German
Experience’, in J. Basedow (ed.), Private Enforcement of EC Competition Law (Kluwer, 2007), p. 62.

60. S. Peyer, ‘Germany: Comparative Private Enforcement and Consumer Redress in the EU’, AHRC Project (2014),
http://www.clcpecreu.co.uk/pdf/final/Germany %20report.pdf. See also S. Peyer, ‘Private Antitrust Litigation in
Germany from 2005 to 2007: Empirical Evidence’, 8 Journal of European Competition Law and Economics (2012),
p. 331-359.

61. M. Chagny and J.L. Fourgoux, ‘French Report: Competition Law, Private Enforcement and Collective Redress in
France’, AHRC Project (2014), http://www.clcpecreu.co.uk/pdf/final/France%20report.pdf.

62. L. Idot, ‘How has Regulation 1 Affected the Role and Work of NCAs?’, 1 Concurrences (2014), p. 4.

63. Y. de Vries et al., 1 AM (2014), p. 16.
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the observed statistics.®* For Germany, according to Rodger, vertical agreements are also often the
subject matter of stand-alone civil litigation.®> Also, as seen above, the advent of e-commerce and the
novel issues it poses for selective distribution in particular, gives further enforcement impetus to
the authorities in question as testified by their sector inquiries®® and position papers®” on the matter.
As to other types of possibly anti-competitive agreements, experts in both jurisdictions testify to the
fact that because cartels and horizontal cooperation agreements are, in general, more difficult to
prove, those cases are rarer than the ones concerning vertical relationships.®®

In light of the significantly higher number of judgments related to the Vertical Restraint Guide-
lines, not all of them are going to be discussed in detail, thus giving way to a discussion of
judgments dealing with other supranational competition soft instruments. The selection in that
regard comprises of substantively significant Commission-issued soft instruments similar to the
Vertical Restraint Guidelines, namely®® the Horizontal Agreements Guidelines,”® the Article 81(3)
Guidelines,”" the Article 82 Guidance Paper’? and the Technology Transfer Guidelines.”” It is also
worth mentioning that the instances where judicial recognition of soft law was observed signifi-
cantly outnumbered the rest of the envisioned judicial attitudes. This is, at least at first glance, a
positive development from a consistency perspective.

B. National judicial approaches to supranational competition soft law

Recognition — explicit agreement or disagreement. Judicial recognition of supranational soft law
happens when courts explicitly acknowledge the relevance of soft law instruments to a dispute,
be it because of a soft law invocation by the parties or on the courts’ own initiative. In that respect,
the conclusion that surfaces from an in-depth examination of the empirical sample is that suprana-
tional soft law is judicially recognized when used together with relevant hard law (case law or
legislation) that it complements and/or clarifies. A soft law instrument can also be judicially
invoked and recognized on its own (stand-alone invocation) when the court sees it as a ‘shorthand

64. See A. Collinson et al., ‘Vertical Restrictions in the EU: a Renewed Focus?’, Lexology (2015), http://www.lexology.
com/library/detail.aspx? g=d18994da-ef05-46bf-acOe-7e81bfde2c99; for an account on Germany, see W.H. Roth, in
J. Basedow (ed.), Private Enforcement of EC Competition Law, p. 65-66; for a brief account on France, see L. Idot,
‘Private Enforcement of Competition Law — Recommendations Flowing from the French Experience’, in J. Basedow
(ed.), Private Enforcement of EC Competition Law (Kluwer, 2007), p. 94.

65. B. Rodger, Competition law, Comparative Private Enforcement and Collective Redress across the EU (Wolters
Kluwer, 2014), p. 294.

66. For France, see Autorité de la concurrence, ‘Sector Inquiry No. 12-A-20 of 18 September 2012’, http://www.auto
ritedelaconcurrence.fr/user/avisdec.php? numero=12a20.

67. For Germany, see Working Group on Competition Law, ‘Vertical Restraints in the Internet Economy’, Bundeskar-
tellamt Background Paper (2013), http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hinter
grundpapiere/Vertical 7%20Restraints %20in%20the %20Internet %20Economy.pdf?__blob=publicationFile&v=2.

68. W.H. Roth, in J. Basedow (ed.), Private Enforcement of EC Competition Law, p. 66-68; L. Idot, in J. Basedow (ed.),
Private Enforcement of EC Competition Law, p. 94.

69. L. Idot, 2 Concurrences (2007).

70. Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal
cooperation agreements, [2011] OJ C 11/1.

71. Commission Notice: Guidelines on the application of Article 81(3) of the Treaty, [2004] OJ C 101/97.

72. Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary
conduct by dominant undertakings, [2009] OJ C 45/7.

73. Guidelines on the application of Article 81 of the EC Treaty to technology transfer agreements, [2004] OJ C 101/2.
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reference’ to well-known principles and rules established in hard law. To illustrate those two
instances of judicial recognition, a few examples will now be discussed.

In the German HRS case, an appeal to a 2013 German Federal Cartel Office decision,’* the
Higher Regional Court of Diisseldorf invoked the Article 81(3) Guidelines in order to assess the
plaintiff’s efficiencies claim.”> The case concerned the so-called retail ‘most favoured nation
agreements’ (MFNs) — vertical arrangements by means of which sellers through an internet retail
platform agree not to sell at a lower price elsewhere, including through other retail platforms.”®
This practice was sanctioned by the German Federal Cartel Office as ‘a significant restraint of
competition’, which was subsequently appealed because the alleged infringer (HRS) believed the
market definition and therefore its market share estimation to be incorrect, which led to an
inaccurate disapplication of the VBER.

The court dismissed HRS’s arguments and proceeded to examine a possible individual
exemption under Article 101(3) TFEU. In the context of the balancing test to be performed
under the said provision,”’ the judge used the Article 81(3) Guidelines and paragraph 51
thereof to assess whether the first of the four cumulative conditions under Article 101(3) was
fulfilled. In this context, the relevant information contained in the soft law instrument, which
listed the conditions for substantiation of efficiency claims, was invoked on the court’s own
initiative and on a stand-alone basis. It is important to observe, however, that the information
contained in paragraph 51 of the guidelines is well established in hard law (more specifically,
in prior Commission decisions).”® Therefore, in this case, the 81(3) Guidelines and paragraph
51 thereof were used as a ‘shorthand reference’ to rules already established in hard law.”® The
same phenomenon with regard to the 81(3) Guidelines is also detectable in the decisions of
the French courts.®”

A French ‘shorthand’ use of the 81(3) Guidelines is exemplified by the Credit Lyonnais
judgment — an appeal to an FCA decision which held that an agreement between major French
banks to reform the national interbank check-processing system amounted to a cartel-like, ‘by
object’ violation of competition law. The Paris Court of Appeal criticized the authority for
being too eager to place the agreement in the ‘object’ box. In that context, an extensive
discussion of the difference between the ‘object’ and ‘effect’ categories in EU competition
law followed, an illustration of which was given (among others) by means of a stand-alone
reference to paragraph 20 of the 81(3) Guidelines that essentially summarized relevant case
law on the matter.

74. BkartA, BeckRS 2014, 04343.

75. OLG Diisseldorf, BeckRS 2015, 03467.

76. A. Fletcher and M. Hviid, ‘Retail Price MFNs: are they RPM “at its Worst”’, CCP Working Paper No. 14-5 (2014),
http://competitionpolicy.ac.uk/documents/8158338/8199490/CCP-+Working+Paper-+14-5.pdf/Oec2 1 eee-12ca-4bc8-
b3ea-d5076ab264af.

77. According to Petit, this test, modelled on older CJEU judgments and (re-)introduced in the Article 101(3) Guidelines by
the Commission, is not workable as a self-assessment tool because of the inability of firms to quantify the benefits of
their agreements. See N. Petit, ‘The Guidelines on the Application of Article 81(3) EC: A Critical Review’, IEJE
Working Paper No. 4 (2009), http://ssrn.com/abstract=1428558, p. 4.

78. Commission Decision of 8 May 2001 relating to a proceeding pursuant to Article 81 of the EC Treaty Cases: 1V/36.957/
F3 Glaxo Wellcome (notification), 1V/36.997/F3 Aseprofar and Fedifar (complaint), IV/37.121/F3 Spain Pharma
(complaint), IV/37.138/F3 BAI (complaint), IV/37.380/F3 EAEPC (complaint), [2001] OJ L 302/1.

79. Other such case is BGH, BeckRS 2009, 09090.

80. Cour d’Appel de Paris (C.A. Paris), 29 October 2009, RG No. 2008/23812.
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The Horizontal Guidelines®' received similar treatment by the German judiciary in the Press
Wholesaler Association (PWA) case — a cartel-like arrangement that was eventually legitimized under
Atticle 106(2) TFEU.®? The case concerned the practices of the PWA, which was in the business of
negotiating uniform contract conditions with publishers (suppliers) on behalf of its members (press
wholesalers). An independent publisher negatively affected by this practice complained to the Cologne
District court, which consequently denounced the practice as anti-competitive. One of PWA’s defend-
ing arguments in that regard was that its members were not competing undertakings and thus compe-
tition could not be restricted. To counter this reasoning, among other things, the court cited the content
of a footnote to the 2001 Horizontal Guidelines that defined the concept ‘potential competitor’ under
EU law. This stand-alone citation was only possible because the concept had already been discussed in
a preceding Commission decision and in other hard law instruments.®* The citation to the guidelines
was thus used as a shorthand reference to those sources.

In turn, on appeal, the Vertical Restraint Guidelines were cited by the Dusseldorf Court of Appeal.
However, they were not used as a shorthand reference to hard law, but rather in a supporting function to
legislation — namely, the VBER.** In particular, PWA argued that its press distribution model was to be
seen as ‘exclusive distribution’ under the VBER and thus exempted under the latter’s provisions. How-
ever, a precondition for exemption of exclusive distribution under the VBER® is the non-preclusion of
passive sales into delineated exclusive territories. Thus, the court had to determine what constituted
‘passive sales’ and consulted the provisions of the Vertical Restraint Guidelines, which further comple-
mented and clarified the VBER on that point. This judicial engagement instance is therefore one that
reflects the interpretation of soft law together with pertinent hard law.*® Both of the described types of
recognition testify to soft law’s ability to produce legal effects under the circumstances delineated above.

Refusal for recognition — neglect. The theoretical model that this article utilizes sees judicial neglect as
an instance whereby an argument based on soft law is made by a party to the dispute, but is ignored
by the court. Such cases are significantly fewer than the ones constituting explicit recognition; still,
their occurrence is certainly not conducive to consistency in enforcement at national level. To
illustrate, an example of judicial neglect by a French court will be given.

In the Credit Lyonnais case discussed above, the 2001 Horizontal Guidelines were neglected by
the judge when the plaintiff banks invoked paragraph 24 of the said instrument to argue that their
check-processing agreement fell outside the remit of competition law altogether. In particular, this

81. Other such cases are: LG Hannover, BeckRS 2012, 00337; LG Mannheim, BeckRS 2015, 10955; OVG Berlin-
Brandenburg, BeckRS 2006, 20174.

82. The lower court judgments (LG Koéln, BeckRS 2012, 05107 and OLG Diisseldorf, BeckRS 2014, 04324), which
denounced the practice as anti-competitive, spurred a legislative change to the German Competition Act and the
practice was eventually cleared by the Federal Supreme court as a ‘service of general economic interest’. See
M. Schoner, ‘Federal Supreme Court Confirms Joint Negotiations of Press Wholesalers’, Lexology (2015), http:/www.
lexology.com/library/detail.aspx? g=811ec849-dae2-4144-a53d-361cf978889b.

83. Commission, Horizontal Guidelines, [2001] OJ C 3/02, footnote 9.

84. Commission Regulation No. 330/2010/EU of 20 April 2010 on the application of Article 101(3) of the Treaty on the
Functioning of the European Union to categories of vertical agreements and concerted practices, [2010] OJ L 102/1
(the VBER).

85. Article 4(b)(i) of the VBER.

86. Other such instances are detected in the German cases denoted under the following numbers in Table 1 below: 1, 11, 12, 15,
16,17, 18,20 and 30 through 40; such instances are also detected in the following French cases: 1,2, 3,4,5,9, 10, 12,41, 16,
18, 19, 20, 27, 30, 32, 34, 35, 36, 37, 39, 40 and 42.


http://www.lexology.com/library/detail.aspx? g=811ec849-dae2-4144-a53d-361cf978889b
http://www.lexology.com/library/detail.aspx? g=811ec849-dae2-4144-a53d-361cf978889b
http://www.lexology.com/library/detail.aspx? g=811ec849-dae2-4144-a53d-361cf978889b
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part of the Horizontal Guidelines provides that when undertakings agree to join forces in order to
carry out an activity that they cannot single-handedly achieve (as was the case with the check-issuing
agreements), that activity does not imply a coordination of the parties’ competitive behaviours on the
market and thus falls outside the remit of competition law. The court was silent on this issue; it chose
not to engage with it and ruled that the practice was not anti-competitive because of the applicability
of a particular national regulatory framework to the hybrid (public and private) banking sector.®’

In this sense, one can argue that the Horizontal Guidelines and paragraph 24 thereof were subject to
judicial neglect.®® This will not come as a surprise if one considers that this same passage was also
subjected to a similar judicial attitude (that is, rejection) by Justice Morgan of the English Court of
Appeal.® Such instances could be explained by a judicial hesitation to engage with soft law passages that
could, in principle, be perceived as the relevant rule that solves the case (the so-called ratio decidend:).
Since the ratio must be exclusively informed by hard law rules,” judges would not risk interpreting soft
law in cases where such interpretation could be seen as forming the ratio of a decision.

As a second and final point on judicial neglect, it is worth mentioning that, after a thorough
examination of the empirical data, it transpires that neglect can also be the result of situations where
courts simply do not need to involve soft law in the discussion, even if it is invoked by the parties to a
dispute. In such cases, judicial economy considerations are a good reason for non-engagement with
certain arguments. Such situations do not exhibit a particular judicial attitude to soft law and therefore
have no bearing on the research question posed by this work. To illustrate, a party to the proceedings
invokes Commission-issued guidelines, but the court decides the dispute on the basis of national
competition law only.”' Other cases were detected where the competition matter, although pled by
the parties, was not decided due to lack of sufficient evidence®” or because of insufficiently elaborate
argumentation.”® Another relevant illustrative example concerns situations where national appellate
courts have to judge on the legality of an administrative decision and, in this sense, can disregard party
arguments (including such based on soft law) that do not contribute to the purpose of judicial review.”*

3. Refusal for recognition — explicit rejection. With regard to the hypothesized explicit judicial rejection
of soft law, no further cases beside those already identified in Section 2 above were found in
French judicial practice. The cases detected in German courts, however, further confirm the
skeptical attitude of some judges towards the rules on online selling in vertical distribution agree-
ments enunciated in the Vertical Restraint Guidelines.

87. The court applied the French Monetary and Financial Code (Code monetaire et financier) to decide the case.

88. Other similar French cases are: C.A. Paris, 11 September 2013, RG No. 11/13785; and C.A. Aix-en-Provence, 15
November 2012, JurisData No. 2012/029544.

89. Bookmakers’ Greyhound Amalgamated Services et al. v. Amalgamated Racing, [2009] EWCA Civ. 750, para. 91. The
judge subjected para. 24 to an outright rejection by stating the following, ‘I see a good deal of force in that proposition,
but I prefer not to decide this case on that basis’.

90. G.M. Borchardt and K.C. Wellens, ‘Soft Law in European Community Law’, 14 European Law Review (1989), p. 271.

91. Cases C.A. Paris, 23 September 2010, RG No. 2010/00163; C.A. Douai, 6 June 2013, RG No. 12/06333; Tribunal de
Commerce (TC) de Marseille, 3 October 2012, RG No. 2011F04004. Technically speaking, Vogel and Vincent observed that
even in purely national disputes, supranational soft law is seen as a useful ‘guide d’analyse’. See, C. Vincent, ‘La Force
Normative des Communications et Lignes Directrices en Droit Européen de la Concurrence’, in C. Thibierge (ed.), La Force
Normative (LGDIJ, 2009), p. 698; see also, L. Vogel, Droit de la Concurrence (Bruylant, 2015), Chapter 2, Section 1, para. 742.

92. C.A. Colmar, 30 March 2010, RG No. 08/02269; LG KoIn, BeckRS 2013, 05905.

93. C.A. Paris, 3 July 2008, No. 06/20432.

94. Cases C.A. Paris, 10 October 2013, RG No. 2012/07909; C.A. Paris, 5 November 2008, RG No. 2007/17386.
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To illustrate, in 2013 the Cologne District Court had to rule on the anti-competitiveness of a
refusal of membership to an applicant to the German Wholesaler’s Association ‘Haustechnik’.”® The
applicant alleged discriminatory treatment that — unless objectively justified — was anti-competitive.
The plaintiff also claimed that one of the reasons for its rejection — the fact that it handled its business
predominantly over the internet — is protected by the European Commission in its Guidelines on
Vertical Restraints. However, the judge did not even come to rule on the substance of this point, but
rather denied the applicability of the Vertical Restraint Guidelines by explicitly stating they were not
controlling in relations between private parties.”® Although the soft law instrument could have been
interpreted together with the pertinent VBER, which both the French and German courts have done
on other occasions, the German judiciary refused to interpret the guidelines in this case altogether.
This could be due to the fact that the paragraph of the Vertical Restraint Guidelines relevant to the
dispute (paragraph 52 regarding online distribution) was only inserted in the latest version of the
guidelines, dating to 2010, and, similarly to paragraph 54 discussed above, was not yet ‘tested in
battle’ before the CJEU. In that sense, the national judiciary was careful not to tread new ground and
set in stone rules that have not yet surfaced as ‘hard principles’ at EU level. *’

The reason why some German courts were less cautious when endorsing paragraph 54 of the
Vertical Restraint Guidelines might lie in the fact that that passage had already been subject to
several decisions of the German Federal Cartel Office, which — by interpreting soft instruments —
signaled how the authority saw the particular issue.”® This, in turn, charts a possible line of
reasoning that could be endorsed or rejected by courts as observed above.

Recognition — persuasion. Instances of judicial persuasion are generally hard to determine because in such
cases courts never explicitly engage with the content of guidelines, but still reach a conclusion compatible
with their content. This study only detected two such instances, both in French courts.”” On both occa-
sions, the Vertical Restraint Guidelines were invoked by a party to the proceedings together with the
pertinent VBER. In the grounds for the decision, on both occasions, the judges preferred merely to quote
the provisions of the VBER as informing their conclusions, although in doing so they were very likely also
agreeing with the content of the Vertical Restraint Guidelines previously invoked by the parties.

4. Discussion of results and their implications for enforcement
consistency

In this Section, the above account on national judicial attitudes to supranational competition soft
law will be summarized, analysed and represented graphically.'

A first observation that stands out is that unlike the Horizontal and 81(3) Guidelines, which are
the subjects of relatively homogenous treatment (recognition) across jurisdictions, the Vertical

95. LG Kéln, BeckRS 2012, 19707.

96. LG Koln, BeckRS 2012, 19707, Entscheidungsgriinde, para. 6.

97. OLG Diisseldorf Kartellsenat, BeckRS 2004, 18469.

98. On the proclivity of the BKartA to engage with the content of supranational soft law, see A. Kallmayer, ‘Die Bin-
dungswirkungen von Kommissionsmitteilungen im EU-Wettbewerbsrecht — Mehr Rechtssicherheit durch Soft Law’, in
C. Calliess (ed.), Herausforderungen an Staat und Verfassung: Volkerrecht — Europarecht — Menschenrechte (Nomos,
2015), p. 662-682. On the same point for France, see C. Vincent, in C. Thibierge (ed.), La Force Normative, p. 691-457.

99. C.A. Paris, 27 March 2014, RG No. 10/19766; C.A. Aix-en-Provence, 15 November 2012, No. 11/11057.

100. See Tables 1 and 2 below.
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Restraint Guidelines have engendered more varied judicial attitudes. Nevertheless, more than half
of the observations dealing with the Vertical Restraint Guidelines in both jurisdictions exhibit a
‘recognition’ attitude by the courts. In fact, scholarly accounts on the Vertical Restraint Guidelines
point out that, unlike other soft instruments (namely, the Guidance Paper'®!), those guidelines
(together with the Horizontal Guidelines) enunciate precise and clear rules that help businesses to
correctly self-assess.'® Therefore, it is only logical that the judiciary treats such unambiguous
rules relatively consistently. Additionally, the majority of cases dealing with the Vertical Restraint
Guidelines in which neglect or rejection by national courts can be observed are either cases
exhibiting judicial economy concerns (as explained in Section 3) or cases dealing with rules newly

. . . . . . . 103
introduced by the 2010 version of the Vertical Restraint Guidelines (discussed above).
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101. Although the Guidance Paper is formally entitled ‘enforcement priorities’, prominent scholars express doubts as to
whether the instrument is not actually intended as a guideline. See G. Monti, ‘Article 82 EC: What Future for the
Effects-Based Approach?’, 1 JECLAP (2010), p. 5.
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This observation thus confirms the intuition that courts are hesitant to interpret rules contained
in soft law that have not yet been ‘tested in battle’ before the CJEU.'** Besides precedent estab-
lished by the CJEU, what makes courts more willing to engage with soft law content and thus
endow it with legal effect, is the existence of a legislative instrument that forms the basis for the
existence of the soft law instrument. This is the case for the VBER that forms the backbone of the
Vertical Restraint Guidelines and the Technology Transfer Block Exemption Regulation'® that
plays the same role for the Technology Transfer Guidelines. By the same token, the Block
Exemption Regulations (BERs) on (1) specialization and (2) research and development agreements
are further elaborated on in the Horizontal Guidelines. The existence of these Block Exemption
Regulations likely preconditions the largely positive national judicial attitude (recognition) to both
the Technology Transfer and the Horizontal Guidelines. Although the latter guidelines were
subject to judicial recognition only in Germany, the neglect observed in France in that regard is
— as explained in Section 3 above — an aberration.

Finally, with regard to the 102 Guidance Paper, no relevant judgments were detected in
Germany and only one — a judicial recognition instance — was found in France. This might well
be due to the fact that German law on abuse of dominance is stricter than its supranational
counterpart, which would imply that it is easier for claimants to establish abuse under national
law where the Guidance Paper is of limited or no relevance.'®® This fact would undoubtedly make
claims under German law more attractive. Another, more general, explanation for the lack of
judicial engagement with the Guidance Paper might lie in the fact that the principles enunciated
in it are not entirely consistent with the CJEU’s case law.'?” France, although it was initially very
positive about the upcoming Guidance Paper'®® and impatiently expected it'® does not yet have a
significant track record of judicial pronouncements in that regard either. This could indeed be
owing to the fact that the national judiciary is more likely to get its cues from CJEU case law,
which is essentially contradicted by the Guidance Paper.''”

The same reasoning also holds true for Germany, with the added fact that — at the time of
adoption of the Guidance Paper — there was already strong political resistance to its adoption.''" As
to the French position, Prieto testifies that ‘[u]nlike the BKartA, the Conseil de la Concurrence was

102. J. Peyre, ‘Rebates: Clearer but not Safer’, 2 Concurrences (2009).

103. Vertical Restraint Guidelines, para. 52-54.

104. In that regard, soft law can be seen as the Commission’s litmus test of new ideas that the CJEU could decide to endorse
or reject.

105. Commission Regulation (EU) No. 316/2014 of 21 March 2014 on the application of Article 101(3) of the Treaty on
the Functioning of the European Union to categories of technology transfer agreements, [2014] OJ L 93/17.

106. W.H. Roth, in J. Basedow (ed.), Private Enforcement of EC Competition Law, p. 62.

107. See L.L. Gormsen, ‘Why the European Commission’s Enforcement Priorities on Article 82 EC Should Be With-
drawn?’, 31 ECLR (2010).

108. B. Lassere, ‘The New French Competition Law Enforcement Regime’, Competition Law International (2009), http://
www.autoritedelaconcurrence.fr/doc/competition_law_international_october_2009.pdf.

109. C. Prieto, ‘Anticipated Enforcement in France of the Commission’s Guidance on Article 82’, in L.F. Pace (ed.), The
Impact of the Commission’s Guidance on Article 102 (Edward Elgar, 2011), p. 125.

110. R. Whish, ‘National Competition Law Goals and the Commission’s Guidance on Article 82 EC: the UK Experience’,
in L.F. Pace (ed.), The Impact of the Commission’s Guidance on Article 102.

111. On the roots of German resistance to the Guidance Paper, see E.J. Mesmacker, ‘The Development of German and
European Competition Law with Special Reference to the EU Commission’s Article 82 Guidance of 2008’, in L.F.
Pace (ed.), The Impact of the Commission’s Guidance on Article 102; see also C. Prieto, in L.F. Pace (ed.), The Impact
of the Commission’s Guidance on Article 102, p. 134, 139.
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convinced that the Discussion Paper was a workable framework to improve the enforcement of
Article 82 EC and the concept of consumer welfare in particular’.''* The empirical data hereby
generated, however, does not confirm this statement. A final explanation to account for the very
limited number of references to the Guidance Paper could be a scarce statistical basis — relative to
Article 101 TFEU cases, dominance claims are in short supply both at EU and national levels
according to both Peyer''? and Rodger.'"*

5. Concluding remarks

The empirical sample presented in this paper shows that national courts are hesitant to engage with
competition guidelines and do not endow them with legal effects when those instruments spell out
vague and/or novel rules that have not been previously endorsed by supranational hard law (case
law or legislation). The outcome is the same when a certain soft-law enunciated rule can serve as
the ratio decidendi of a judgment. In those instances, soft law does not produce legal effects and its
consistency-enhancing function is undermined.

On the contrary, when the content of Commission guidelines does reflect and/or clarify rules
previously established in supranational hard law, judges readily endow soft law with legal effects
through interpreting it together with the said hard law; its consistency-enhancing function is thus
secured.

The online sales bans case study introduces a variation to the above conclusions, showing that
when soft law fails to secure consistent outcomes at national level, the classical road of the
preliminary ruling procedure is always open. However, empirical studies show that not many
national cases make it to that stage.''> Thus, unless the intensity of preliminary references in that
regard increases significantly, national courts do need a common approach to tackling the issue of
the legal effects of soft law in the ambit of competition law. This common approach can still be
spearheaded by the CJEU, which should not eschew opportunities to delineate the legal effects of
Commission-issued competition soft law.

112. Ibid., p. 140.

113. For an account on Germany, see S. Peyer, AHRC Project (2014), p. 22.

114. For an account on France, see B. Rodger, Competition law, Comparative Private Enforcement and Collective Redress
across the EU, p. 133.

115. B. Rodger, ‘Article 234 and Competition Law: A Comparative Analysis’, 15 MJECL (2008).
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