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Chapter i

Introduction

States regulate dieir markets with the objective to assure theu- proper huictioluug
aud to protect the uiterests ou their markets fi'om disn~rbances ~vitliut aud outside
the states' borders. Altltouglt the objective of states' rules and regulatiolt is alike, the
varietv of rules aud regiilations is large altd cau form obstacles aud barriers auiong
the states' markets. The obstacles aud Uarriers, ut particular their paralvzutg
econouuc effect, ~vere one ofthe reasous for sia Eur~pean States ut the ~o~~~ ceuau-v,
as thev svere in the tS~~~ ceuturv for the fi~rmer British cololues ui ~vhat is no~~' the
Uluted States of Aluerica, to cooperate in order to accomplish the economic
integration oftheir luarkets.

The European states created a Etu'opeau COI1ll11U1llCV wlCh all ll1SCItUtlOllal
strucnire tltat luiuts the sovereign po~~'ers of the uieutber states, altd graltts
authoritv to the Cotmnulut~' to luiut both tlie ai~thoritv ofthe states to regtilate anci
the libertv of the market participants to act in the market, ut order to elinunate the
uitentional barriers and nuuinuze tlie obstacles to free and fair uiterstate trade. Tlie
foruier British cololues had taken an evelt bolcler step. Rather dian clraftuig a Trean~
alnoltg sovereign states, they fortued a federation of states, based ou a Constinitioli,
~~'ith au uistinltioltal structtue tliat litnits theu- sovereigutv, and a grant of autltoritv
for the federarion to realize econonuc uitegratiolt. ~ .

Although the objective of the cooperation ui the Etuopean Conuuulutv and the
Uluted States of Aluerica ~~'as sutular, the ecououuc uttegratiou of the states'
uiarkets Uv eluiultatuig the uitentioltal barriers aud n~ilunuzuig tlte obstacles to ti-ee
aud fair uiterstate trade, the means, the iustitutional structtu-e and the grants of
authoritv to accoutplish tlus objective differ, as does the resulting legal de~-eloprnent
of market iutegration ui the Europeau Conuuulutv aud 'ui the Uluted States.

i Institutional Structure aud Grauts of Authority

The member states of both the Etu'opean Couununin' and the Uluted States of
Ainerica have drafted aud siglted au uistinitional doctunent ui ~vluch thev 1'unit theu-
sovereigun-, and 'ut ~vluch thev create uistittltious that are granted the authoritv to
buid the (member) states aucl the market participants.

The uistitutioual strucaire aucl the grants of authoritv ut the utstitutioual
documents of the Eiuopean Couumuutv and the Uluted States federation differ.
Tlie nielnber states of the European Conumuutv have I'uiuted their sovereigntv for
the Conuntmitv to accomplish the objectives set forth iu the Treatv establislutig die
Europeau (Economic) Conuntuun'~ - as ~~'ell as the EURATOM Treatv aud the
Trean. establisl~ing the Ellropean Coal and Steel Conunulutv.Z - Based on a linuted

The Treatv establishiug the Europeau Ecouomic Commuuin~ (EEC Treatv) was sigued ou z5
March 195- iu Route aud eutered iuto Force ou I jauuatv IqSS. Tlte uame oFtlte EEC Trean
was chauged 'ut the Treatv establishiug the Europeau Uuiou to "Trearv establishiug the
Europeau Couuuuuitv" (EC Trean-) ou i No~-eutber t993-
The Treatv establishiug the Eurolteau Atomic Euergv Commuuih- ( EURATOM) ~~-as sigued

1



CHAPTEF: I

and selective attriUution of po~vers "the Treaties set up a systeiu for disnibiFtuig
po~vers among the different Conunuuitv itisrintrious, assigni~ig to each iustitution
its o~vn role iu the uistinFtioual scrucnFre of the Conuntuutv and the
accomplislunent of the tasks entrusted to the Conuuunity ui tlus Trean~."~ Through
exeaFtuig these tasks the objectives ofthe European Coniunlnity are realized.{

Ili the United States of Alnerica, the states surrendered their uiternatioual
sovereignt~~ aud lui~ited their uiterstate sovereignn- with tlie signi~ig of the United
States Constitution.~ The articles of the Uluted States Constinltion however contaui
general statenients of pruiciples and general grants of authoritt~ to the Federation
and its uistinltious and not tasks or oUjectives to accomplish.

Despite these differences ui details of the limits for the states, and the differences
ui ata-ibution of tasks and po~vers to the instinltions ui tl~e Treatv establishuig the
Etu-opean Colmutuutv (EC Treatv) and the Uluted States ConstinFtion, rhe role of
the Etu-opean ll1SCIt1FttO11S are veY`' Sllllll3l' t0 the role ot the Uluted States
uistitutious: the application and 'uiterpretation of the uistittltional doaunents to
determuie lui~its to the states' attthoritv to regtFlate and market participauts libertt~
to act ui the market.~~ The articles of~both the EC Treatv and the Uluted States
ConstinFtion are constantl~- applied to ne~v sintations that~are not descriUed 'ui the
instiaFtioual doczmients. Tlus uieans that the uistinFtious ueed to apply and 'uuerpret
the articles of the uistitutional doctunent to fit everv ne~v situatiou that the
uistitutional docttmeut has uot specifically provided for. ~

The role of the Cotmcil of the Etuopean Couuntuutv aud the federal Congress
are comparable. Both have Ueen granted the authorin~ to regulate. Where iu the EC
Treatv tlie Council has been given tasks aud objectives to accomplish, the Uiuted
States ConstinFtiou leaves Congress the choice to use the authorin~ granted.

The European Cotut of justice (EC)) and the Uluted States Supreme Court have
the authorirt- to iuterpret the uistinltional doatments, to determuie their meanuig,
aud to uivalidate legislation or executive actions ~vluch contlict ~vith their
uiterpretation of the nistitutional documeuts.- Although their uiterpretation

ou z5 Marc6 t9S, iu Rome aud eutered iuto force ou t lauuan~ tqSS. The Treatr- establisluug
the Europeau Coal aud Steel Couiuwuitt~ (ECSC) ~~as sigued ou tS April t95t iu Paris aud
eutered iuto force ou z31u1~- t95z for a period of tlftr~ t'ears.
ErrroPc~m Parliarrrcrrtr Cuuncil of thc EuroErcarr Cunrnurnities. Case C--o~SS, ECR [i99o] Page
I-ozo.}t, paragraph zt.
R. Bareuts, L.l. Briuldiorst, Grortdlijnert ~~an Errropecs rccht, De~~euter: IClu~~~er, tte, geheel
lierzieue drul:- zoo3, tzt.
"The Uuirecl States federatiou cau biud states iu matters of ~~'ar, peace, aud treaties, that of
le~-~.ulg moue~. aud regulatiug couuuerce with foreigu uatious aud the Iudiau tribes, aud are
limited b~~ the Coustinttiou ~~~ith regard to fiscal matters, mouetatl~ matters, aud matters of
iuterstate commerce." Frolu the letter of the Presideut of the COllstltUtlOllal COII~'CllflOll
submittiug the proposed Coustitutiou to the Presideut of Cougress.
~~'here iu the Europeau Couuuuuin- the Trean~ places direct liuuts ou the states aud tlle
tuarket participau[s (see chaPter z) iu the Uuited States of Atuerica oul~~ the states can be
lituited b~~ the Coustitutiou ~~-hile federal acts based ou the Coustitutiou cau limit both market
participauts aud states (see chapter 6).
Altllough both are grauted the authoritv to iuterpret, the procedures aud jm-isdictiou differ.
"It is the respousibilin- of the Court~ of justice ro eusure that the la~~~ is obser~ ed iu the
iuterPretatiou aud apPlicatiou of tlle Treaties establislliug the Europeau Couuuuuities aud of
the pro~isious laid clo~~~u bt~ the colupeteut Couuuuuit~~ iustitutious. To euable it to carrv out
that tasl:, the Court has ~~'ide llll'6CI1CílOll [O hear various tt-pes of actiou. The Court has

,



I,NTRODUCTION

authoritv is suiular, the use of tlus authorit~~ bv the ECi aud the US Supreme Court
has had ver`~ ditfereut results. ~Vith a detailed, luiuted and selecti~~e attribution of
powers in the EC Treatv and the oUjectives ofthe states' cooperatiou iucluded 'ui the
uisrinttioual doaiment,ythe application and iuterpretation ofthe EC Treatv has beeu
oue of direction and speed. The uistitutions have coucretized the Couuutuuty rttles
and po~~~ers ~~-ith respect to the conunon market, developuig and refuuug it by
systematicall~- placuig it iu the conte~t ofuitegration and 'ui relatiou to the objectives
ofCotmnuiutv la~v.ti

lii the Uiuted States, the general stateiueuts of pruiciples and the geueral grants
of authorit~~ to the federal uistinitious fu.st aud foremost have the fimction of
deternunuig the division of po~ver Uenveen the federatiou aud the states. ~Vithout
the uiclusion ofoUjectives ui the Consrinitiou aud 'ui the general grants of authoriry,
the applicatiou and 'uiterpretatiou of the Coustinition and federal regulation has
pruuarilv clarified the at~thorit`. of the federatiou versus the attthorin~ of the states,
rather than that it has de~~eloped and reluied the Coustitutiou's rules and grauts of
authority ui a set directiou or accomplished au objective.

The uistinttioual strucntre and grauts of authoriry were to facilitate ecouonuc
market uitegration and ha~~e determuied its legal de~~elopment. One of the markets
affècted Uv the instinitioual strucnire and grants of at~thority is the uisitrauce
market. Because uisurauce is "one of the triggers of progress"9 and an "uidispens-
able production tool"~~ it has become a major component of moderu econouues.~~

competeuce, iuter alia, to rtde ou applicatious for auuttluieut or actious for failure to act
brouglu b~- a member state or au iustitutiou, actious agaiust member states for failure to fulfil
obligatious, refereuces for a preliuiinart- rt~liug aud appeals agaiust decisious oFthe Court of
Fu-st Iustauce."
http: ~~ curia.eu. iut~eu~iustit~preseutatioufi ~iudex-cje.htm
"The Coustitutiou liuuts the CoutK to dealiug with 'Cases' aud 'Coutroversies'. lolm jav, the
fust Cluef justice, clarified tlus restraiut earh- iu the Cout-t s luston- bv decliuiug to ad~~ise
Presideut George ~l'asluugtou ou the coustinitioual implicatious ofa proposed foreigu policy
decisiou. The Court does uot gi~-e advison. opiuious; rather, its fullctioll is Wnited oulv to
decidiug specific cases. The justices tuust ezercise cousiderable discretiou iu decidiug ~~~luch
cases to hear, siuce more thau -,ooo ci~-il aud crimiual cases are filed iu the Supreme Court
each vear from the ~~ariotts state aud federal courts. The Supretue Court also has origiual
jurisdictiou iu a ~-en. small uumber ofcases arisiug out of disputes benreeu states or betweeu a
state aud the federal Go~-erutueut. ~Vheu the Supreme Court niles ou a coustin~tioual issue,
that judgmeut is ~-u-n~all~~ tmal; its decisious cau be altered oulv 6~- the rareh- used procedure of
coustitutioual ameudtueut or b`. a ue~~~ rtJiug of the Court. Howe~-er, ~~~heu the Court
iuterprets a statute, ue~~- legislati~-e actiou cau be takeu. The Supreme Court has origiual
jurisdictiou iu oulv ~~ery fe~~~ situatious." atticle III(z) Coustitutiou
http: ~~~~~i~~-. supremecourtt~ s. go~-~
Kapte~~u, ~'erLoreu vau Themaar, hoofdred.: P.i.G. Kaptevu ... [et al.], Het rccht varc de
Europese L'nie c~i ~~an de Etiropese Gen~ec~tschappen, 6e, geheel hetzieue druk ~ bewerkt door R.
Bareuts ... [et al.]. De~~euter Itlu~~-er - zoo3, 359.
Fabio Padoa, the Geue~-a Associatiou - T~~-eut~. 1-ears ou, iu The Gcucon P~iPcrs oit Risk a~uí
liisurancc. tS uo 6S luh~ i99~. zzS.
Reitner Sclunidt, Retlectior~s on the T~~~er~tieth Anriii~ersan~ cf the Geruva Association, in The
Geriei~a P~zPcrs o~i Risk aiid Ir~siir~m~c, tS uo 6S Julv t993, z5i.
Padoa (t99;), zz.}-zzS. ~
Sduuidt (t993) z33-36.
t9-~-tgg;: T~~-eun~ 1'ears of Acti~.it~- of the Geue~~a Associatiou, iu The Geue~~a Papers ou Risk
and Iusurauce, iS uo 6S jul~~ t99;, z;--z9i.

ti
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CH:V'TER I

StateS aCk110R'ledge Che ll11~lOYtallCe Oithe lllsllrallCe lllarket IOr thelr ecO110lllleS1211V

regulatuig it for the adequate safeguarduig of the iuterests iu tl~e uisurauce iuarket
aud a proper fimctiotung of the market.

~Vith the manv different and sometunes conflictuig uiterests ou the uisurance
uiarket, state uisurauce regulatiou is aUouud. ~Vhether it regulates the proper
fiiuctionuig ofthe uiarket, uisurer sol~'eucv, the exchauge ofstatistical data bet~~'eeu
uistuance pro~'iders or the legal positiou of coustuners, it affects e~'er~- aspect of the
uisurance market. ~Vlule the uiterests ou the various state iustuance markets are
couiparaUle, the appreciatiou of the uiterests aud the choice aud level of protectiou
cau varv sttbstautiallv froui state to state aud forui obstacles aud barriers to
uiterstate n'ade ui uistuauce. The Treatv establishuig the Europeau (Ecououuc)
Cotmuutun' aud the Ututed States Coustinttiou ~vere drafred to create au
uistitutioual strucntre and grauts of authorin~ to eluninate uitentioual Uarriers and
muiinuze obstacles to uiterstate trade ui general, iuclud'uig, as will Ue seeu ui
suUsequetrt chapters, those ou theu uistuatice uiarkets.

~ Iusurance Market Iutegratiou

The Europeau Cotuuituutv established a siugle uisurance market iu t99~} with the
couipletion of the tlurd of three geueratious of uisurauce direai~-es.!~ The fust aud
secoud geueratious of uisitrauce directives facilitated the fieedom of establisluiieut

The total gross Preuuutu (total iusurauce pretuitttu ~~~ritteu) iu life aud uou-life iusurauce iu the
EU iu zoo; amotmted to tr;too milliou US dollars aud iu the USA t;66-;z milliou US dollars.
From the Iusurauce Statistics 1'earbook, Orgauisatiou for Ecououuc Co-operatiou aud
De~~elopmeut zoo5.
Directi~~es ~~-ere also euacted ou: Tourist assistauce "Directive S.}~6.}t~EEC `; Credit iusurauce
aud suren-slup iusurauce "D'u-ective 5-~3~3~EEC"; Legal e~peuses iusurauce "Duectis-e
5-~;~.}~EEC"; Motor s-elucle liabilitv iusurauce "D'u-ecti~~e 9o~6tS~EEC"; Accouutiug

"D'u.ecti~~e 9t~6-.}JEEC", "D'u-ectis-e -S~66o~EEC", "Directi~-e S;~;~g~EEC"; e-Commerce

"D'u.ecti~-e zooo~;t~EC"; Iusurauce groups "D'u-ective gS~-S~EC";, Fiuaucial couglomerates
"Directi~-e zooz~S-~EC"; Iusurauce tuediatiou "Directi~~e --~9z~EEC - uo louger iu force,
repealed be zooz~9z~EC -'; Illsnl'auce ageuts aud brokers, "Recommeudatiou 9z~~S~EEC",
"D'u-ectie.e zooz~qz~EC'; Motor iusurauce "D'u.ecti~-e -z~t66~EEC", "D'u.ecti~.e -z~.},o~EEC",
"Recotntneudatiou -3~135~EEC", "Recommeudatiou -~~t65~EEC", "Decisiou -.{~t66~EEC -
uo louger iu force -", "Decisiou -.}~t6-~EEC - uo louger iu force -", " Recommeudatiou
St~-6~EEC", " D'u~ecti~-e S.}~S~EEC", "D'u-eaí~-e 9o~z3z~EEC", " Decisiou 9t~~z3~EEC - uo
louger iu force, repealed bv zoo3~56~~EC -', "Decisiou 93~~~~EEC - uo louger iu force,
repealed bv zoo~~56.}jEC -, "Decisiou 9-~SzS~EC - uo louger iu force, repealed bv
zoo~~56~~EC -", "Decisiou t999~to3~EC - uo louger iu force, repealed b`. zoo3~56.}~EC -",
"D'u~eai~~e zooo~z6~EC", "Decisiou zool~tóo~EC - uo louger iu force, repealed b~-
zoo;~56{~EC -", "Decisiou zoo3~zo~EC", "Decisiou zoo3~56.}~EC"; Reiusurauce "D'u~ecti~~e
6~~zz5~EEC"; Sol~~eucv "D'u-ecti~-e zooz~tz~EC - uo louger iu force, repealed b~. zooz~S;fEC -
", "D'u.eai~-e zooz~t;~EC"; R'iudiug-uP "D'u~ective zoot~t-~EC' ; Iusurauce Committee
"D'u-ecti~-e qt~ó-S~EEC", "Decisiou zoo.}~6~EC estaUlisluug CEIOPS - Couuuittee of
Europeau Iusurauce aud Occupatioual Peusious Su~en~isors -", "Decisiou zoo.}~q~EC - uot
vet iu force ~~ ith the aim to establish EIOPC - Europeau Iusurauce aud Occupatioual Peusious
Committee -"; aud Iuteruatioual agreemeuts "Regulatiou (EEC) No u55~9i~~. ~~ Decisiou
9t~~-o~EEC", " D'u~ecti~-e qt~3: t~EEC Iui~lemeutatiou of the Agreemeut benceeu the EEC aud
the S~~~iss Coufederatiou zoot~--6~EC", "EC-S~~-itzerlaud loiut Comuuttee Decisiou No
t~zoot ameudiug auueies aud protocols."
For au ug to date list see httP:~~europa.eu.iut~
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and the freedotn to pro~-ide ser~-ices, prolubitiug discrunuiator~. state regulation and
la~~iiig do~~~u uunituuiu rules fi~r the authorizatiou aud super~-ision of uistirance
pro~.iders. The third generatiou of insurance directives pro~-ides for a single liceuse
for European uisurance pros~iders. Once an uisurer is authorized to operate ui a
member state, it cau estaUlish a branch or pro~'ide cross-border uisurance services
tluoughout the Europeau Conununin~ ~vithout the ueed to obtaui a ne~v liceuse
ti-om rhe liost meinber state. Tlus combined ~vith home cotuitry coutrol, a
supervisorv sa.ucttu~e ~~~here the supervisor of the uisurer's home memUer state
super~.ises the uisurer, has siuiplitied cross border access for iustu~ers. The 1'uiuts to
the regulator~. autliarin. of the states in the three generatious of iusurance directi~-es
is but a part ofthe remo~.al~a of obstacles and barriers to fi~ee and fau~ niterstate trade
and niarket access. The authorin- of the states to regulate is also directl~- liuuted bv
the EC Trean~ articles, as is the fibertv of the market participants to act ui the
market.

Li the Uiuted States, the legal de~-elopmeut of uistuance market iutegration has
been dilferent. Unlike the EC Trean., the Coustitutioual Conuuerce Clause, the
geueral grant to Congress to "regulate couunerce aiuong the states", does not
coutaui an~- direct luiuts to the states' regtilator~- authoritv. It was not tuitil i9.}5 that
Cougress used its Constinitional authorit~~ to regulate insurance. ~Vheu it did, it
chose to mauitaui the stanis quo ofthe states regulatuig the busuiess ofuisurance. It
enacted the federal McCarrau-Fergusou Act "regulating the contuiued legislatiou of
the busuiess of uisurance Uv the states." 11us Act grauts the states an ahnost
tuiluiuted fieedotu to regulate and taa the Ut~suiess of iustirance, aud ahuost
cotnpletel~~ e~cludes federal regulation to apply to the busuiess of iusurance,
ll1ClUdlllg federal aiiti-n.tist regulation that cottld luiut the libern~ of tuarket
participauts to act ui the market.~s The choice of the federal Cougress ~vas
uiflueuced, amoug other thiugs, by the fact that the states for -5 vears had had the
authorin- to regulate and tal the busuiess of iusurance and the coutuutatiou thereof
~i-as fotuid to Ue "ui the public uiterest."i6

3 State Insttrance La~v

State uisurauce law comprises the rules and regulatious that go~-ern the access to,
the orgaiuzation of, and the iuteraction on the uisurance market. These state rules
protect the proper fiuicriotuug of the market by protectuig the ~-arious uiterests on
it. These iuterests include, aiuong other tlungs, the iuterests of parties ui a fair
uisurance connact, the uiterests of uisurance pro~~iders iu easy and affordable
tnarket access aud the public uiterest of the state ui a fuianciallv souud aud reliaUle
uisurauce iudtisn~-. Despite the fact tliat the uiterests on the~ different iustuance
markets are couiparable, the choice of form and coutent of the regulation can differ
greatlv. Tlus cau result ui obstacles and barriers to free and fair uiterstate trade ui

The eliuiiuatiou of iuteutioual barriers aud rhe minin,i~ariou of obstacles to free aud fair
iuterstate trade.
~~'here ou1~- states cau be liiuited U~- the Coustinitiou, stares aud uiarket paiticipauts cau be
liuuted b~. federal acts based ou the Coustin~tiou.
Secriou tott 1`1cCarrau-Fergusou .~ct, Declaratiou of Policv, U.S.C. Title is Couvnerce aud
Trade, Chapter zo Regulatiou of lusurauce.

i r,
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iusttrauce, huideruig uiarket access for uisurers as ~vell as coustuners, aud mal.-uig
cross-Uorder uistu.auce activit~- cost-uiefficieut aud couiplicated.

Althougli state uisurauce regulatiou and ecouonuc uitegration ultunateh- pursue
the sauie objective, the proper huictiotuug of the markets, the uiaiuier ui ~vluch it is
accomplished can Ue nicompatible. As said earlier, ~vhere state uisurauce market
regttlariou protects uitrastate uiterests against distttrUauces from ~vithui aud outside
the market's Uorders, the objective of ecououuc uitegration is to eluiunate
uitentioual Uarriers and 111ll1lliLZC' obstacles ~vhen these hiuder tiee and fair
interstate a~ade. The eluniuation or uiininuzatiou of state regulation that fortn
uiterstate obstacles and Uarriers Uut tliat protect the uiterests ou the state insurance
markets cau disrupt the state regulatory svstem of protection and the proper
fimctiouing of the state's market.

To accouiplish uisurauce tnarket uitegratiou and the proper fiuictiotuug of tlie
uiarkets uiterstate aud 'uitrastate, Uoth objectives ueed to Ue aclueved. Tlus allows
iuterstate barriers to Ue el'uniiiated aud obstacles niuiuiuzed ~vithout the risk of
surreuderuig the protection of uiterests on tlie uisurauce uiarkets. Au uistin~tioual
strucnire aud grants of authoritv that provicles the means to accomplisU tlus helps to
avoid tUe disuitegratiou of the states' regulatorv svsteuis aud mauitaui a svsteui for
safe and sound 'uisuraiue markets, ~vlule free and fair uiterstate ri-ade is facilitated.

4 T1ie Research Question

In tlus studv, I seek an answer to the follo~viug question:

"~l'hat uistitutional strucatre aud grauts of authoritv facilitate legal developments
~vliich result ui uisurance market integration that accouuuodates state iusurance
market uiterests?"

The purpose of the sntdv is to determirie ~vhat eleuients of the uistittttioual
structttre and grauts of authoritv facilitate law makiug, either regulations or case
la~v, ~vluch results ui uisurauce market uitegratiou that takes the iuterests ou the
uisttrance markets uito coiisideration. It does uot uichide cíevelopments outside the
legal possiUilities that the uistittttioual structure aud grants of autUoritv in the
uistinttional doctuneuts of tUe Etu.opeau Cotmuuuin- aud Ututed States of America
offer.~- ~

The choice for tlus particular sector of the ecouomv, uistuauce, as case studv,
cauie froui 1rS llilpor[ance for the eCOllo11lle5 of everv state, makuig it a heavil~-
regulated sector. ~L'ith comparable iuterests iu the iusurance markets, Uut great

For exauiple, iu the Uuited States of Auierica the Natioual Associatiou of Iusurauce
Comtuissiouers (NAIC), ~~-luch is a voluutan~ orgauizatiou of iusurauce regulators fi-om the 50
states, the District of Columbia aucl the four U.S. territories, was created in tS-t bv the state
iusurauce regulators to address the ueed to coordiuate regulatiou of multi state iusurers. It has
uot oulv iuflueuced the developmeut of iustu~auce uiarket iutegratiou iu the Uuited States with
its proposal to graut tlie states tlie po~ver to regulate the busivess of iusurauce aud to partiallv
etempt the iusurauce iudustn- frotu federal auti-n-ust regulatiou after the So~~tlt-Eastc~.ii
L-n~leru~ritems Case ( see chapter 6 sectiou z), it has takeu tuauv iiutiatives to facilitate iuterstate
trade iu iusurauce ser~~ices.
See http:~~~~1~1~-.uaic.org
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variance lll appl'eC1aC1011 and protection of these iuterests, regulation bet~veeu the
states cau clitter gl'eatlv aud cause obstacles aud bal'riers to hee aud fair uiterstate
trade.

Tlle choice ill tllis snidv for a coluparisoll of the Etu'opeau Conuutulin. aud the
Uluted States of Aluerica is based on the differeuces iu outcouie ill the legal deve-
lopment of Etuopeau ulsurance market uitegration and Ullited States uls[Irance
ularket uuegration despite theu' conuuou objecti~'e to elullulate iutentional barriers
and luulullize obstacles to tiee and fair interstate nade.

The ditferent choices ul ulstirutional strucn~re and grants of authoritv to achieve
tlle ecollolllic ultegratiou of tlle luarkets ill the Eliropeall Conuu[ulitv auci the
Ullited States of Aluerica, coulbilleci ~vitll tlle luultitude of state reglilariolls that
safeguard the ulanv ulterests of tlle states' nlarkets, ulspired to ask, not olily- ~vhether
tlle legal cievelopulellt ofulsl~rallce luarket illtegratioll has accolumodated 'ulsurance
market illterests, but what institutioual structure aud grauts of authorir`- facilitate
tllese legal developrneuts.

Tllis snidv is contuied to a conlparisou ofthe ulstinirional sn'ucnu'e and grants of
authoritv of the European Couunlulin- and the United States of Alnerica, and their
respective ilupact on the legal development of ulsurauce market ultegration. ~Vhere
ill tllis snidy tlle Europeall Colluutuuty alld tlle Ullited States federation aud tlleir
ulsurance markets are used as eaamples, the same question aud the answers are of
illterest for anv trallsboulldarv market ~vitllin a federal colltext or a[rausnatiollal
authoritv context.

Before au aus~ver can be fornlulated as to the elements of the uistitutioual
strucnue aud grallts of authority that facilitate legal developlueuts which results ui
luarket ultegration that accouuuodates state uiarket iuterests, tlus snidv allswers
t~vo prelinluiary- questions. The first question is whether the ulstitutional snucnire
and the grants of authoritv have contributed to legal developments that results ul
accomplisllulg the objective of econonuc ultegrariou of the uisurauce nlarkets, i.e.,
tbe removal of obstacles and barriers to tiee alld fair ulterstate trade oll tlle
insurance markets. The secoud question is ~vhether the ulstinitional strucnire aud
the grauts of authorirv ha~'e coun'ibuted to legal de~~elopments that result ul
accomplisllulg the objecti~'e of state ulsurance regulation, i.e., the protectiou of the
illterests on the state uisurance markets. Tlus is done bv reviewuig legal dociuuents,
regulation aud case la~v of luarket illtegration ill general aucl the uisurance market
ultegratioll ill particular.

Tlle eleluelus of tbe ulstitutiolial strucnu'e and grants of authoritv that have
contributed to accoluplislluig ulslu'allce luarket iutegratiou that accouuuodates state
ulsurance market uiterests are deternluled bv revie~~'uig the instinitional strucnu'e
alld grauts of autboritv respousible for tlle legal developluellts ul tlle Etiropeall
Conullullicv aud the United States ofAlnerica.

5 ~~'hat this Book is not abottt

This sttidv provides an allswer as to the effect of the choice aud design of tbe
ulstinitioual strucnire and grants of authorit~- ou the legal developmeuts of states'
market illtegration and 'ul particular on ~ uislu'auce rnarket illtegratiou that
acconuuodates state ulsurauce illterests. It focuses on life illsurauce and non-life
uisluauce alone, lea~-ing out all other illsurance, - for elample uisurance fornuug
part ofa stanitorv svstelu of social sec[uih-. Usulg tbe ulstirallce uiarkets as the case
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sntd~. the research has focused ou the uistinttioual doctuueuts, Cotmutuutv
respecti~~el~~ federal regulatiou, aud 'uiterpretati~.e aud la~~- speakuig acti~zties of the
Europeau, respectivelv federal uistinttious that deteruuue the legal de~-elopments of
uisurance market uitegration.

Tlus book is not a complete description oflife and non-life uistuauce regulatiou
aud case la~~- ui the Europeau Couuiiutut~- aud the Uuited States of Ainerica. It does
uot preteud uor atteuipt to be ezhausti~.e. The focus ~vith regard to the Europeau
COt1ll11u1LCV is ou tlie EC Treatv aud the relevaut articles for iusurauce uiarket
iutegration, Couuuiuutt. couipetition regulatiou, uisurauce specific secondarv
legislatiou aud 'ui partiatlar ou the three geuerarious of uistuauce directi~.es that
created the "suigle uist.trance market", on EC1 case la~~- aud on Co11ll1llSSloll
decisions, regulatious and 'uiterpretatious. It uieutious other Cotmnuuitv
(iusurauce) regttlatiou oiilv ui the conte~t of the three generations of itisurance
directi~~es. ~

~~'ith regard to the Uiuted States of America, tlus sntd~. focused ou the Uiuted
States Constinttion, iu particttlar the Conunerce Clause, the federal McCarran-
Fergusou Act and Supreme Court case la~~~. Other Constittttional aud federal law
~~zll be meutioned OllI~' lll the conte~t of the McCarran-Ferguson Act and its
relevauce for uisurance market uitegration.

6 Structure ofthe Study

The subsequeut ti~.e chapters describe the objective of ecououuc uitegration and
state uistu~ance rnarket la~~- (chapters z aud 3), the legal development of insuraiue
market iutegratiou ui the Europeau Couuutuun~ (chapters .} aud 5) aud the Uiuted
States of Ainerica (chapter 6) and 'ui the fmal chapter (-) the elements of the
uistinttional strucntre and grauts of authoritv that ha~~e beeu responsible for legal
de~-eloprnents ~~.luch result ui iusttrance rnarket uitegration that accouunodates state
uistu~ance market iuterests are determuied.

Chapter z beguis ~~-ith the objecti~~e aud uieaus of econonuc uitegratiou ui
Etu~ope and the Uiuted States of Ainerica, respectivel~~. It describes the objecti~~e of
econonuc uitegration; the remo~.al of oUstacles and barriers to fi~ee and fair
uiterstate trade and market access b~~ luiutuig the authoritv of the states to regulate
aud the libert~- of market participants to act ui the market, and tlie means to
accotnpGsh it: the uistitutional sa~ucnu.e aud tlie grauts ofauthorir`~. It desa~ibes the
uistitutional strucnu~e and grants of authorit~- ui a lustorical conteit, both ui general
as ~~.ell as ~~~ith regard to the ecououuc uitegratiou of the insurauce uiarkets.

Chapter 3 deals ~~.ith the objecti~.e of state insurauce law. It etiplaiiis, tioui a
lustoric pouit of ~-ie~v, the esisteuce of rules aud regulatious that go~~eru state
uisurance markets, tlie orgaiuzation of the state uisitrance market and the heha~-ior
of state market participauts, aud pro~~ides e.r-amples of differeut rules and
regulations that protect states iusurauce uiarket uiterests.

Chapter .} desa.ibes the legal de~~elopuients of the luiuts to tlie authorit~~ of the
states to regitlate and the linuts to the libert~~ of tlie market participauts to act ui the
tuarket for the purpose of ecououuc iutegration ui the EC Treat~. aud case la~~- aud
the ezceptions to tliese luiuts. Chapter S describes the legal de~~elopments of tlie
luiuts to the autliority of the states to regulate aud tlie liUertv of the uiarket
participauts to act ui secondar~- Couunuiut~- regulation and case la~~- and tlie
etceptions to these luiuts.

8
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Chapter 6 describes the legal developuieuts of the 1'uiuts to the authoritv of the
states to regulate and the luiuts to the libert`~ of the inarket participants to act ui the
market for the purpose of ecouonuc uitegration ui the Uuited States Constitutiou,
federal regulation aud case law.

Chapter ; tust stuiunarizes the fuiciuigs of chapters ~, 5 aud 6 on the legal deve-
lopmeut of uisiu~ance market uitegration ui the Ei~ropeau Conunuiuty aud the
Uluted States, and coucludes ~~~ith au e~.aluation and auah.ses of the elements of the
uistinltioual structure and grants of authoritv that have facilitated legal
developineuts ~~~luch result ui uisLUauce market iutegratiou that accoiuuiodates the
state uisurance market uiterests.

9



Chapter 2

Cooperation among States

Economic Integration - Objective and Means

i Introduction

When the former Euglish cololues ui North America federated 'ui i787, theu.
objective ~~~as to create au uistitutional structure and grant it the authoritv to
econonucall~~ uitegrate their markets, eluiiuiatuig uiteutional barriers ~ aud
uiii~iuuzuig obstacles to interstate a.ade for the proper fiuictioning oftheir coumion
market. Nearl~- n~~o cennlries later, ui 1958, si~ European States formed au
Econouuc COUlllllilllty with an uistirtltional strucnu.e and the authoritv to
accomplish the same objecti~-e. Where the objective is the sauie bet~veeu the rtvo
cooperatiou foruis, the choice of iustitutioual snucnlre aud graut of authority are
differeut aud ha~~e affected the legal developments of market uitegration ui general
and the uisiu-ance market u~ particular.

Tlus chapter ui section 2 describes the objective of state cooperation ui the
Europeau Couuuui~ity aud the Uluted States of Ainerica and 'ui section 3 the
uistinirional sn~ucture and grauts ofauthoritv choseu to accomplish it.

2 Objective ofState Cooperatiou

After the end of the Secoud World War aud the Liberation from German
occupation, die last thuig on the political agendas of the European States ~vas the
creatiou of a supranarional govermnent~ti to govern theu~ recover~~ and luiut theu~
regauied heedoui. Suiular seutuneuts ~vere felt souie 169 vears earlier ui tbe
Auiericau colouies aher tbeir successtill war of uidepeudeuce~~ agau~st the British.
The econouuc consequences of war and the fear of econouuc aud possiblv nulitary
~~-arfare among themsel~.es however resulted 'ui cooperatiou bet~veeu the Ainerican
States ui the 18~~~ ceutur~- as ~vell as tbe Etu.opeau States ui the zo~~~ ceurtlrv. Atter au
elperuneut as a confederation2~~, the rl~iierican States foriued a coustinltion based
federation ui I-B-. lii Europe, si~ ~-ears afrer the end of the Second World War, iti
1951, sii states, uiclud'uig a rehabilitated Germanv, formed the first of a series of
treat~~-based ecouonuc conuinuuties.

The objecti~-es of the cooperation amoug the member states of both the
Europeau Couunuluty~ and the Uluted States of Auierica ~vere suiular. Botb
eu~~isaged that market uiterdepeudence would eucourage econolnic growth and

~ti The Freuch Schumau plau ho~~.e~-er cíid propose the creatiou of a Eiu-opeau Commuuin- with
suprauatioual po~~-ers aud au iudepeudeut lugh authorin-. See sectiou 3.LI.
Declaratiou of ludepeudeuce, adopted ~ luh-, I--6 bt~ represeutati~~es of the tlurteeu colouies
iu North America.
Articles ofCoufederatiou, t5 No~.ember I77-.
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d'ulliuish the risk of deterioratillg ecouolllic alld political relatiolls alld possiblv ~var.
Cooperation bet~veeu states ~vas to result ui econonlic illtegration, the el'ulliuation
of trade resnictious aud uufau- trade practices, aud free alld fau- trade auloug tlle
States.

Although tile European states and the states ill North Aluerica envisaged the
ecouonlic ultegratiou of their markets tllrough the elullinatiou of interstate
obstacles aud barriers Uv Wllitillg states' authoritc to regulate as ~~.ell as the freedoul
of tlle uiarket participauts to act, tlle nlealls t(lev chose to accoulplisll tllis objective
differed. Whereas the North Alnerican states federated, approved a Consrinltion,
and authorized the federal Congress "to regulate couuuerce anloug the States", the
Etlropeau states fornled a treatv-based Couulltluitv tllat grauted specific, detailed
po~vers to Couunullitv illstitutious tllat 1'ullited both uieulber states aud ularket
participallts.

z.t Europe

Cooperatiou aulollg Europeau natious ~vas a consequeuce of t~vo ~~'orld ~Vars. Tlle
First ~Vorld ~Var resulted 'ul a strategv of retriUutiou alld coutauulleut of Gerulanv.
Although after the Second ~Vorld ~Var the illitial approach was silllilar, tlie
ulteruatioual political alld ecouolllic developuients soou lead to cooperatioll ~vitll
Gerillauv.-~

As au alteruative to tlle pre-World ~Var II policv of retriblltioll aud coutauulleut
of Geruiauv, Belgituu, tlle Netllerlauds, Luxeuibourg22, France, Italv alld Gerluallv
estaUlislled the Eitropean Coal and Steel Conmlullit~~ (ECSC)L~ iu 19Sz.z; Tllis
COlllllllllll[V served two purposes: it entailed llllllledlate supervision of the
rearmament of Germauv, alld pernlitted the German economv to gro~v alongside
other ~vestern European econonlies.Zs

Kapte~~u 200~, .}.
P.j.G. Kaptet-u S: P. VerLoreu ~.au Theluaat ed. aud filrther re~.. b~~ Laureuce ~V. Goruile~-; iu
cooperatiou ~~.ith the ed. of the fifth Dutch editiou: P.j.G. Kapte~~u ... [et al.]. Irrtroduitiurr tn the
]au~ o~ the Europcan Corrrnrurrities: ~ronr :~9aastr.ii{tt to Anrsierdanr, ~rd ed. Loudeu; The Hague
[etc.] Klu~~-er La~~~ Iuteruatioual - 1993, S: "Especiallv aher the fmal breach bet~~.eeu the four
great po~~ ers about the course of actiou to be takeu ~~.ith regard to Germauv, tlus restricti~.e
Freuch polic~~ appeared less aud less feasible iu au atmosphere of gro~~~iug teusiou bet~~~eeu
East aud R'est." "Iu Auglo-Alvericau cu-cles a tlu.i~~iug Germam- closeh. allied to the ~Vest ~~.as
regarded more aud more as au esseutial couditiou of the reco~.el~ of Europe aud :u au
iuclispeusable bul~~-arl: agaiust tlie cireaded Russiau espausiou."
Paul Craig aud Graiuue de Burca, E.C. Lau~: Tc~t, cases, mrd rnaterials, Oxford Uuis~ersitv Press
Iuc., 1qqS, -: "The se~~ere ecououlic problems of the Europeau states, the split ofGermau~~ iuto
east aud ~~-est, aud the Cold ~~-ar."
Belgium, the Netherlauds aud Luzeulbourg had sigued the Beuelus Treat~~ iu lq.}.} to create a
C115[O1ll5 llllloll.

Tlus Comluuuit~ euded ou julc z,; zooz.
Sigued ou 1S April t951, eutered iuto force ou z~ ju1~.195z.
Kaptecu zoo;, 5. ~
ICaptes~u~Goru~let. 1qqS, 5-6: "Tlte Schuluau Plau coustinlted a brilliaut attetupt to break
tlu-ough tlus uupasse. The polic~. aiiu reulaiued tlte sauie: effecti~-e guarautees agaiust a re~.i~~al
of a Gerluau meuace to Freuch securin~. But the meaus for aclue~-iug tlus auu ~~-ere altered
drasticall~.. The folwer uegati~ e polic~. cl'uected at a coutiuued allied nltelage of Germau~ ~~-as
replaced bt~ a teudeucv to~~.ard a Ear-reachíug partuerslup ou a basis of parit~~ of the t~~-o
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The preamble to the treat~. that established the European Conuuututv for Steel
and Coal savs that it auns "to substitute for age-old rivah-ies tlie merging of the
essential uiterests" of the niember states "bv estaUlislung an ecououuc conuntuut~-."
ECSC metnbers agreed uot olilv to cooperate ~vith Germauv, but also to vield
sovereigntt~ foc econouiic nitegration of the steel and coal Inarkets. Other forms of
cooperation bet~veeu Europeau states llad thtts far onlv been intergovertuueutal.-'
The ECSC howe~~er was the fu-st of tlu-ee European conuuuluties ~~-ith an uistitlltion
tllat (~vitlun tlie litiuts of the treatt-) ~vas authorized to buid IuetuUers aud luiut theu-
po~ver to regttlate.--

lil 1955 the ECSC IuetnUer states decidedZS to uiove ui the directiou of a general
econonuc uitegratiou of the European tnarkets rather than contilutiug to ultegrate
per sector of the economv.-~~ Iu t95S the Trean- establisluug the Europeau Atonuc
Euergv Conunulutv (EURATOM)~~~ and the Treatv estaUlislluig the European
Econonuc Conunluun~ (EEC) ~vent ulto effect. ~Vhereas EURATOM and the
ECSC were granted powers to regulate oue specitic ecououiic sector, to facilitate
the development of nttclear euerg~- aud to uitegrate the steel aud coal uiarkets
respectivelv, the EEC was grauted po~vers to create a colmnon Inarket alnong the
European tuetuber states.,~

couun-ies ~~ itluu a Etu-opeau settiug."
Derek ~~'. Un~~in, Thc Con~nuuiih~ o~ Fin-oyc: a Histor~~ of EuroE~c~rn Intc~lratioi~ siiiic t9-{5,
Lougmau Group UK L-uuited, 1995, {5.
The Europeau states gathered iu the iutergo~.erumeutal Orgauizatiou for Europeau Ecouomic
Cooperatiou iu [9{S (su~erceded iu SeFtember Iq61 bv the OCgautsatlOll for Ecououlic
Co-o~eratiou aud De~.elollmeut (OECD)) aud iu tlle North Atlautic Trean- Orgauizatiou, a
tuilitatl- cooperatiou ben~-eeu tlle Uuited States of Aluerica aud tlle Europeau states to defeucl
Europe agaulst attacl:s frolu tlte east, iu [y{9. The call for more ecouotuic auci political
cooperatiou aluoug the EuroNeau states resulted iu tlle iutergo~.erumeutal Couucil ofEurohe.
Tlte statute of the Couucil ofEurope ~~~as sigued ou Mat~ 5, 19{9. T11e Couucil ofEuro~e ~~ as
au impottaut fonitu for discussiou ben~~eeu the Europeau states about tlle teruls, as ~~~ell as tlle
form of fiiture coulleratiou.
For iustitutioual struatu-e aud grauts ofautllorin. see sectiou 3.
At tlle Messiua coufereuce [-z j[me 1955.
A Couuuittee, chau-ed bt~ Patil Heuri Spaak, Fublished a reFot-t ou ecououlic iutegratiou iu
1956. TIIe reFort couclucled that the etistiug ecouomic orgauizatiou of the Europeau states
cotdd ilupossibh. ulaiutaiu the espausiou ~ace aud le~~el of Frogress it ltad beeu e~herieuciug
imuiediateh~ after the ~~~ar. Europe ueedecl a commou basis for its de~-elopmeut aud a
progressi~~e integratiou of its markets. [t follo~~.ed dIe Be~-eu Flau, breal:iug ~~.ith the
fiiuaioualist idea of au iutegratiou b~. ecououlic sector, aud eulbraciug the idea ofestablisluug
oue Europeau Cotuluou Market.
Craig de Burca, [qqS, to-It.
Kaptet.u - zoo3, 9, II-I,~.
Kaptevu~Gormlev IqqS, It, t{-16.
Because of the fear that the Freucll Asseulbh. ~~.ould uot ratif~- the creatiou for a CODUUOu
market, tlle ~roposal for tlle couuuou market aud the Feacefiil use of atomic euerg~. ~~'as
regulated iu n~~o separate treaties so that e~-eu if Frauce ~~.oulcí uot rati4h. the commou market,
the creatiou of a commou market for atotuic euerg~~ ~~~ould uot be eudaugered.
KaFte~-u - zoo;, 15.
Kapte~-u~Gonule~ 199S, r.
The Trean. of Rome did speciC~~ the commou agricultural Folic~- aud the trausport pofic~. as
ceutral to tlte iutegratiou process.
~-ickermau, The singlc E~iropc~in triarkei, prospects ~iir econoniii intc~r~ttiori, HaI~-ester
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The preamUle of the (origuial) "Treatv estaUlisluug the European Econoinic
Conuutuun~" (EEC Treaty) stated that it lavs "the fotmdatiou of an ever closer uiuou
amoug the peoples of Europe" ~vith the ecouonuc uitegratiou of the states' markets
uito one cotmuou uiarket. The objective to create the EEC was not just to liberalize
trade bet~veeu the European markets~-, but also to cooperate iu econouiic policy
mal:uig. To create a conunou market ~vith a couunon econonuc policv ~vould uot
just "promote a harmoLUOUS development of econonuc activities, a coutuiuous and
balanced e~pansion, an uicrease ui stabilitv, an accelerated standard of livitig and
closer relations betweeu the states Uelouguig to it"~, but it would also make the
member states uiuntallv depeudent thereby preventiug destrucrive ecououuc or
nulitarv ~varfare.

Although the "couunou inarket" ~vas uot defined iu the r957 EEC Trean~ or ui
anv subsequeut amendment, the reqttirements to establish a couiuiou market ~vere
specitied 'ui the preamble to the EEC Treatv aud 'ui its articles. lii order to el'uniuate
uiterstate barriers and obstacles that prevented econou~ic uitegratiou, all customs
duties, quautitative restrictious on the uuport aud e~port of goods aud all other
measures havuig equivalent effect had to Ue renioved, as ~vell as all oUstacles to the
treedom of moveuient for persous, ser~zces aud capital:i Furthermore the EEC
Treart~ required a conunon customs tariff and the lllstlhltloll of a systeui that
enstu-es that competitiou ui the couunou market is not distorted: 5

z.z United States ofAmerica

Atter their uidependence h-om the British, the former Euglish coloiues on the
North-.~nericau contuient formed a confederatiou ~vluch coustituted the deiuute
cession from the allegiance to England.~~ ~Vith the uidependence fiom the British
the nulitarv and ecouoinic position of the former colot~ies changed. Iti addition to
provid'uig a legal basis for cooperatiou amoug the former coloiues, the Articles of
Coufederatiou provided "the necessarv securitv for all states agauist all force offered
to, or attacks made upou them, or anv of them, on account ofreligion, sovereiguty,
nade, or anv other pretense ~vhatever". Although tlus oífered the confederated
states nulitary protection, it did not protect their ecouou~ic uuerests.

;5

~~'heatsheaf, Ne~~.1'ork, i99z.3.
Ut1~~iu t995, -I-'S.
As it ~~.as for the coal aud steel tuarkets iu the ECSC.
Article z EEC Treatt..
"The establisluueut of the comuiou tuarket embraces tlu~ee aspects iu partictrlar: first, the
establisluueut of'au iuterual tuarket characterized bv the abolitiou, as bet~~-eeu member states
of obstacles to the free tuovetueut of goods, persous, services auct capital; secoudl~-, 's~-stem
eusuriug tltat competitiou iu the iuterual market is uot distorted', aud thu.dlv, a couuuou
couimercial polic~-."
Kapte~~u zoo;, to~-to5.
Iíaptes-u~Goruilev tygS, tzz-iz3.
The preauible stated that couiiuou actiou is required to elituiuate the barriers ~~.luch di~'ide
Euro~e, to eusure ecououuc aud social progress, as s~~ell as coucei~ted actiou for the remo~~al of
etistiug obstacles iu order to guarautee stead~- ei~ausiou.
Beruard Schss'artz, A Cornmc~rrtar~~ on the Constitution o~ the L'niterí Stntcs, ~art 1: 77re Pun~crs oj
Goi~cv~rrmc~rrt, t963, The Macmillau Co., .}-6.
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The ~~-ar uot ot~1~- brought indepeudence, it also caused tierce competition with
the fortner niotherland as well as bet~~.een themselves. To protect their domestic
markets, uiterstate barriers ~vere erected that uuposed regulatorv obstacles to trade
aud discrinunatorv tases on conuuerce.~- Iudepeudeuce had brotight political
freedoui as ~vell as ecouonuc ~liluerabilin' to the former colotues.

To stop the de~.eloptnent to~~~ards protectiotusm and econonuc ~~'arfare and to
secure their ti.eedom ancl the peace of theu. ne~vlv ~~~ou uidependeuce, tlie
confederate states had to restore tlieir ecouonuc uiterdepeudeuce to guarantee
freedoui of coumierce. The Articles of Confederation did llOt llllllblt ecououuc
protectiotusm ben~-een states. Neither did it grant the Confederatiou authorin~ to
bind tuemUer states ui matters of couunerce, or grant its oulv uistitution, Congress,
the authoritt' to liuut the powers of the states to regttlate aud the libertv of the
market participants to act.

A conveution ~vas held to discuss the ecouonuc problems auiong the coufederate
states.,ti As a result a proposal for a new Coustitution ~~-as sent to Congress ou
Septeuiber t; , t~~-. The objective aud task of the federation ~~-as to halt
protectiotusm aud econouuc ~varfare among the states and to secure ti-eedom of
couuuerce aud fair couipetition uation~vide.~~ To effecttrate the econonuc
uitegration of the states, a fi'ee uiarket ~vith "iuuestt'auied 'uitercourse bet~veeu the
states thetnselces" ueeded to be created. Ecouonuc integration was not just to
"advauce the a'ade of each bv an uiterchange of their respective productions, not
onlv for the supplv of reciprocal ~vants at home, but for exporta[ion to foreign
tnarkets." It auued to "repletush the veins of couiuierce ui everv part, aud acqttire
additioual motion aud vigor fiom a fiee circttlation of the cotmnodities of everv
part.";~~ ~

The uew Constittttion changed the uistitutioual strucnrre that deternutied the
legal relationsl~ip between the states, the new Federatiou and its uistinrtions, and
grauted authoritv to federal institutions. One article authorized the Federation and

;ti

;o

Audre Itaspi, De fleschicdenis vart de 4'crertigdC SfdtC'il t'~7}I Alr(CTllftl, dccl r: dc Periode i~art t6o- tot
t9~5, t9S~, Editious du Soleil, p. 9-.
Schwartz t963, --S.
jolm E. No~~.ak, Rouald D. Ronmda, Corr,ctítutiortcrl Lam, 5 ed. lVest Publisluug Co. t995.
Horubook Series, IIS.
No~~ ak, Rotuuda, t995, t335 footuote t."Prior to the calluig of the couveutiou the legislature of
~'u-giuia had passed a resolutiou to appoiut couuuissiouets that ~~~ould meet with
cotutuissiouers fi~om the other Uuiou states "to take iuto cousideratiou the trade of the Uuited
States; to cousider how far a tmiform svstem iu tlleir couuuercial regulatious mav be uecessan.
to tlteir comtuou iuterest aud their permaueut harmouv; aud to report to the se~-eral states
such au aa, relative to this great object, as, wheu ratified bv them, will euable ihe Uuited States
iu Cougress effectuallv to pro~-ide for the same."
The re}~ort of tlte meetiug of Couuuissiouers setl.ed duriug the cous-eutiou as the proposal for
a Coustitutiou of the Uuited States."
Nowak Rontnda t995, t39-
"T~~-o geueral coucerus for the draftiug of the Coustitutiou iu geueral aud the Couuuerce
Clause iu particular; t) the po~~~er tnust lia~.e beeu meaut to put au eud, either iu itself or
through federal legislation, to the trade barriers auci tariffs wltich lt.1d lecl to the ecouomic
problems duriug tlle precediug periocl; auci, ~) the uatioual po~ver tvust ha~ e beeu iuteuded to
be broad euough to deal ~~ itll tlle n.pe of ecouornic probletns of the uatiou as a uuit."
Alesauder Hatniltou, Federalist No. tt, Thc L'tilit,~ u( thc C'niort in Rcspcct to Cnrrurtcrcial
Rclatiorts artd a t~'at~~~. ~
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specificall~. grallted the federal Cougress the authority to biud the states in matters
ofconmierce among the states.{~ Tlus "Coluluerce Clause"{Z ~vas especially uicluded
to euhance{~ ecououuc iutegration. It granted Cougress the authoritv to regttlate
couunerce among the states and there~~~th the power to mini,,,ize the obstacles and
elinuuate uitentioual barriers that linuted fiee and fair iuterstate trade.

3 Iustitutional Structure aud Grauts ofAuthority

The instinitioual strucnlre and grauts of authorirv of the Ettropeau Conunututy and
the Uluted States Federation deteruuue the legal developtneut of their market
iutegration. In the subsequeut section I describe the iustinuioual strucn~re and the
alithoritv grauted to the Etuopeau Couuuluury aud the United States Federatiou to
accomplish the objective of econonuc uitegration. IIi sectiou 3.I I begui ~~zth the
uisrinitioual strucnire and the authority granted to iustitutious of the Etuopean
Colmnuluty: the competence deliuiitatiou bet~veeu the Europeau Conunuuiry aud
the uietuber states, the 1'viuts to the states' sovereignry as a result of the instinltional
strucntre, aud the attthorit,v grauted to elinuuate iutentioual barriers aud uulunuze
obstacles to fiee aud fair uiterstate trade ui general, and the uisurauce markets ui
particxilar. In sectiou ;.2 I describe the uistitutional strucnlre and the authority
granted to instinitions ofthe Uluted States of America: the competeuce deliuutation
benveen the Federatiou aud the states, the liuuts to the states' sovereignry as a result
of the uistinitioual strucnlre, aud the atrthority grauted to elin~iuate iuteutioual
barriers and uuuuiuze obstacles to fiee and fair~iuterstate trade in general, and the
uisiuauce market ui particular.

3.I Etlropeau Conunuiuty

What began lll 1951 ~vith the European Colnuntvity for Steal aud Coal with six
uiember states, is today a European Uluou ~~~th 25 Inember states.{; Although the
uistinrtional strucnire has changed aud the objective of the cooperatiou alnong the
member states has e~:panded over the `~ears, cooperation amoug Europeau states
contuiues to pursue ecouonuc iutegratiou and coutiriues to be based on treaties.

Despite the fact that the European Conuntuury is based on an uiternational
neart' among sovereign states, it is uot a traditional iuteruatioual orgatuzation. The
meuiber states have linuted their sovereiguty, are conuiutted to tmconditional and
irrevocable obligatious aud a.eated a ue~v legal order. The neaties tiot oiily directly
luiut the authority of the member states to regtllate, they linut the ability of the
uiarket participauts to act aud authorize the instinitions of the Couuuuuiry to bind
the states and market participants ui order to accomplish conunou objectives.

~~
iz
~~
{{

S ch~~-a,~tz , 96~, --, o.
Article i sub S subseaiou; Uuited States Coustitatiou.
Togethet ~~'ith clause 6 iu sectiou 9 aud clause z iu sectiou to ofarticle i of the Coustinition.
Belgium, the Nethetlauds, Lulembourg, Frauce Ital~' aud Germauv ~~'ere joiued b~- Deumark,
Itelaud aud tl,e Uuited Iuugdom iu t9-?, Gteece iu i9Si, Spaiu aud Po,~tugal iu tgS6, Fiulaud,
Austria aud Swedeu iu t995, aud I--Iungarc, Polaud, Lan'ia, Estouia, Lithuauia, Slovalcia,
Slo~ euia, the Czech Republic, Malta, aud Ct'prus iu zoo.}.
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3.i.i Institutional Structure

As seeu iu section z, the "Treatv estabGslluig the European Cotmuunitv for Steel
and Coal" (ECSC){;, signecl iu Paris ou :April iS, ty5t {~, created a Couunuuit~~ tllat
pooled and adnuuistered coal aud steel resources iu western Europe. The iyso
Schtuuan Plau, ~~.Ilich laid the ground ~~~ork for the Europeau Conununit~~ for Steel
atld Coal, cousiders tlle ECSC to be "tlle first concrete foutldatiou of a Etfropean
federatiou uiciispeusable to the preser~.ation of peace." Tllis t~nuldatiou, accord'ulg
to tlle preanlble of tlle ECSC Treat~', ~vas laid "bv establisllulg au econonuc
CO111111UIllCV."

Although the French Schtunau Plau haci proposed a Europeau Conunutut~- ~~-ith
suprauational po~vers and an uldependetlt lugh authorir`-, the ECSC was, and the
t~~.o (remaitliug) suUsequent Conuutuuties are a"uli.~ed fornl bet~veen the
supranatioual orgatuzation proposed b~. Schumau and an uiternational orgatlization
of the OEEC t~'pe."~- Tlle proposal itl tlle Schutuau Plau to create atl uidependent
Iligh authoritv ~vith suprauational po~vers, together with a Court of justice to see to
the legitunacv of the High Authoritv's actions, was complemented ~~~ith a
parliaiuentary' orgau to ~vllicll the lligh authoritv had to ans~ver, as ~~~ell as au
iutergovermneutal laver, i.e., the Cowlcil of Muusters. The ultergovermnental laver
was deemed necessarv to coorcíuiate ECSC policv ~eith the states' econotluc polic~~
ul order to avoid uational ecououlic policies uudoulg tneastu.es takeu bv the High
authoritv.{ti

The uoveltv of jouluig sovereigtl states itl an uitergoverluuental - Treat~' based -
organizatiou and grantulg it supranational po~vers, aud the combiued suprauational
ultergovertuneutal uistitutional structtue contuiued 'ul ttvo subsequeut couuuuui-
ties.{~ The proposals for the EURATOM auci EEC Treaties uot oiilv ulcluded the
ultergo~'ertmieutal Cotulcil of Mulisters iu the ulstitutional structtue, but grauted it
the eticlusi~~e authorit~. to make buidiilg decisions.s'~ The EEC Treat~~ also specified a
permanent place for the Etuopeau Parliameut (pre~.iouslv the general Assemblv),

~;
{~
i-

April tS, t9St.
Eutered iuto force ou z3 iulv t95i for 5o vears aud ~~-as dissoh-ed ou lulv z3, zooz.
Fraus A.M. Altiug ~.ou Geusau, Bc7~orrd the Europcan Conrrmnrit~~, A.R'. Sijthoff. Levdeu, t969,
53. - - -
Fraus A.M. Altiug ~'ou Geusau t9~9. So-53-
Kapte~-u - zoo3, 6--.
Kaptevu~Goruile~- t99S~ --9.
~~'ith tlte establisluueut of the EEC aud EURATOM it ~~-as agreed tltat t(tere ~~~ould be oue
parliaweutarv orgau for all tltree cowwuuities, the Europeau Parliaweut, oue Coutt of lustice
for all tltree cowwuuities, aud oue Ecouowic aud Social Cowutittee for tlte EEC aud
EURATOM. The werger Trean- of S April t96S, iu force ou t iuh~ t96-, werged the esecutiug
iustitutious, tlte Couucil aud the Cotutnissiou (ltigh authoritv) of all three couuuuuities.
Kapte~-u zoo~, 5t-5z.
Kapte~-u~Goruile~~ t99S, -;--~.
Altiiough the EEC Trean- proposal, coutran- to the ECSC, pro~.ided for the coordiuatiou of
the polict. of ecouowic iutegratiou of the Comutuuitv ~~.ith the ecouowic policies of the
wewber states, mal:iug au iutergo~~eruuteutal la~.er for that ~urpose uuuecessan~, the
iutergos~eruwental Couucil of I~littisters did fwd a perwaueut place iu tlte iustitutioual
structure of the Europeau Couuttunities as the sole iustittrtiou to take biudiug decisious.
Fraus A.M. .Altiug ~~ou Geusau t969. 53.

;S
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the European Conuiussion (previouslv the High Authority~), the European Co[trt of
Jitstice~~, aud later, tluough ri'eatv auieudtueuts, the European Couuciljz, the Court
of First Iustauce, aud the Court ofAuditors.

The Siugle Ettropeau Act~~ (SEA) auieuded the Treaty of Rotue~~ aud altered the
uistintrional strucnu'e of the Conunututv. It uitroduced the cooperation procedure
for the Europeau Parlianieut expaud'uig its uitlueuce on decision malciug and it
uin'oduced the Court of Fu'st iustance uuo the uistinttional strucntre. It codified
Europeau Political Cooperation~~ Uet~veeu the member states, iucludiug the
European Council uito the iustinttioual strucntre of the Conuuuiutv. The
cooperation of the uieuiber states ui the European Cottncil coucerned matters of
foreign and securit~- polic`~ ~vith regard to the Conuutuutvs~

The need for a uiouetar~- tuuou to sttppleuieut the uiterual tuarkets-, and the
de~'elopuieuts ui easteru aud central Et.trope, resultiug in Germanv's Uuitication~s,
uutiated the draft for a new European Treatv. The ambitious for closer cooperation
among the metuber states were foatsed on the establisluueut of a Etuopeau
Monetar~- Utuou bv zooo and 'uicreased political cooperatiou bet~veen the member
states.~~~ The ne~~-, amUitious Treaty on the Ettropean Utuou, ~vas signed 'ui
Maastriclit ui t99~ and came uito force on t No~~ember i993. It uitroduced the idea
of closer cooperation between the member states at a ciiffereut pace.~" It changed,
among others, the name of the Europeau Econonuc Conuuuiuty iuto Ettropeau

5z
;,
;a

; r,

;s
s~~

~~'luch ~~as giveu the tuaiu task to eusure that iu the iuterpretatiou aud applicatiou of tlus
Treatt. die la~~~ is obsen.ed, anicle t-- Treatv establisluug the Europeau Ecouomic
Cotuutuuit~~, atticle ZZO EC Treat~~.
Not to be mistakeu ~~ ith tlte Couucil ofMiuisters.
Sigued iu Febnian- tqSó aud eutered iuto force ou jult~ t, tqS-.
The SEA iiuplemeuted the legislati~'e progratu of the tqSS ~l'lute Paper ou "Completiug the
Iuterual Market" (COM (SS) 3to) facilitatiug la~~. tual:iug aud ecouotuic iutegratiou, iu the
Europeau Commuuitt~.
Etu~opeau Political cooperatiou had started iu t9-o ~~-here the metuber states laid the basis ~~.ith
meetiugs bet~~ eeu the miuisters of foreign affau-s fotu- titnes a~-ear to discuss couuuou foreigu
polic~-. Tlus cooheratiou ~~~as purel~~ iutergo~ erumeutaL At the Paris sumtuit of q-to December
tq'{ the Europeau Couucil ~s.as set uE. It ~ras decided diat heads ofgo~.erumeut ~~~ould meet at
least tlu~ee times a t~ear, accouthauied bv theu- foreigu mutisters as the Couucil of the
Commuuities aud iu the coutest of political cooperation. Iu t9S-, iu the Siugle Europeau Act
tlus ~~~a s coditied iu the Treat~~.
Iiapte~~u - zoo;, zz-.
Iia~[e~~u~Goruile~~ t99S. z--.
The Euto~eau Political Cooperatiou ~sas ( at that time), coutrart to the ecououuc iutegratiou
cooperatiou iu the Commuuities, ofa purel~' iutergo~.erumeutal uanu~e.
"Iu the d'uuiuisltiug effecti~ euess ofautouomous uatioual ecououuc aud mouetarv golicies aud
the iucreasiug mutual depeudeuce itt au e~.er iucreasiug uutuber of policv areas lav the
justificatiou for, iu nu.u: a couuuou agricultural, trausport aud (eiterual) couuuercial polic~- iu
the old EEC Trean-; the iun~oductiou of the Europeau tuouetan. s~stem iu tq-S; the gradual
uttroductiou of au ecouomic aud mouetat~~ uuiou aud the facilitatiou ofa strouger couuuuuin.
social polict~ du~ough the cltauges brouglu about 6~- the Treat~- ou the Europeau Uuiou."
Iía~te~~u~Gorutle~~ [qqS, t~q.
Itaptetv - zoo;, tto.
tqqo.
hapte~-u~Goruile~~ tqqS, ~6.
hapte~-u - zoo;, zS.
Articles tt aud tta EC Treatt..
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Couuutuiitv, etpressing that the oUjecti~-es of the Couuutuur`- go further than just
ecououiic uitegratiou.'" The Treat~- ou the Europeau Union uitroduced a n'ipartite
sa'ucan'e, tlu'ee pillars, of ~~~lucli one is couunuuautaire, cousistuig of the origiual
Treaties'- aud the t~ro uitergo~-ermueutal pillars. The ll1StltLltlOllS of the three
origiual coiuiutuuties are tlie iusrinltious of the Europeau U1uou aud are grauted
(luiuted) couipetence iu the second and tlurd pillars.

The subjects of the second and thu.d pillar are not entu'elv ne~v to the Eiu'opean
uitegration effort. Foreign and secl,lrit~~ polic~~ for example has suice the Suigle
European Act Ueeu part of the nuegration etfort, albeit al~s-avs uitergo~~erluuental.
That has not changed ~vith the uitroduction of tlie ne~v pillar strucnu'e.

The Ains[erdam Treat~-'~ ameuded and supplemented the Treatv on the
Ettropeau Uivou. It ettended the qualified majoritt' ~'oting po~vers ofthe Council, it
extended the Parliaments right of co-decisiou, and asvhuu and 'uunugratiou ~~-as
moved fi'om the tlurd 'uitergoverlunental uiuon pillar ío the fu'st, conuiuuiautan-e,
pillar. Aiusterdaui estaUlished the process for the creatiou of a Europeau Mouetar~~
U1uou: tlu'ee phases resulted in the establisluuent of the conunou European
mouetarv uiuon ui t999.

The uiost receut uitergo~-eriuueutal coufereuce ou the sn-ucnlre ofthe uiuou ~~-as
the ICG of Nice ui ~ooo. Iit Nice the remauiuig issues ~vith regard to the
iustinltional structure (among others) ~vere negotiated bet~~-eeu the memUer states.
The Treat~. of Nice, z6 FeUruarv zooi, chauged the uistitutioual structure of the EU
to prepare for the eiilargement of the Uiuou ~vitli easteru and central Europeau
states ou i Mav zoo4.

3.t.~ Linuts to Sovereignty

Bv signuig the EC Treatv uieuiUer states not oiil~~ jouied au uiteruatioual
orgaiuzation, but they also 1'uiuted theu' so~~ereignt~', and conmutted theuisel~.es to
obligations that ~vere iuicouditioual and 'u're~-ocable'~{ for the Uenetit of tlie
Couuuulun~. The ECJ foruiulated tlie effect of uiemberslup to the Ecu'opeau
Couuutuut~- o1i the sovereignt~' ofthe States ui se~~eral cases.

Iii i96z, iii the case of1W Allletru~rte TrrntcE~ori- ert ExEieditie Ottderrlc~rtlirl~I 1.an Gc~td
c~ Loos v Netlterlmtds Ir~lnttd Reverttte Ariltlittístrntiort~~ the ECJ was asked to uiterpret
~~-liether natiouals of a state cotlld clauu uidividtlal riglits on article t~ EEC Treat~.~'~~
~~~luch national courts are obliged to protect. Iu order to determuie ~~-liether the

r„ Kapteyn~Goruile~ t99s.39.
Kaptevu - zoo„ 30.
ECSC (dissolved ou juh~ z3, zooz) EC aud EURATOM.
Sigued ou z October iqq,, eutered iuto force on t Mav 1999.
Anurrirristra:.i~~rrc dcllc Firrarrcc dcllo Stato i~. SirrrrrrcrrrhalSEiA. Case to6~--, ECR [i9-S] Page
o6zq.
l~ti' Alilcmcrrc Trarrs~ort-err Ei-~cditie OnAcrncrrrirrfl i~~m Gcrrd 8r Loos r Ncthcrlancls brlarrd Rc~~crwc
Adnrinistrotiou. Case z6-6z, ECR EugGsh special ed. [r96;] oooi.
Anicle z5 EC Treat~~.
Ex. Article tz of the original EEC Trear~-: "member states sliall refraiu from iutroduciug
bet~~-een themsel~~es auv ue~~. custom duries ou impons or exports or au~~ charges ha~ iug
equi~ aleut effect, aud from iucreasiug tliose ~~-luclt thet. alread~. ap~l~~ ui tlieir trade ~~~itli eacli
uther... - -
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provisions of au uiternarioual treatv can be directlv relied on Uefore national courts
the ECJ considered the spirit, the general scheuie and the ~vording of the provisious.
It coucluded thar.

"the Etu~opean Econouuc Colvivulun' coustitutes a new legal order of
uiternatioual law for the benetit of which the states have luvited their sovereign
rigbts, albeit withui Wvited tields, and the subjects ofwhich comprise not olilv the
lvember states but also theu- nationals."

In t96{, ui the case of Costn E.N.E.L.6- the Giudice Couciliatore of Milan asked the
ECJ for a prelunuiary rtrl'uig~ti with regard to the validin~ of au Italiau narioual lasv.
The Italiau goverluueut argued that tlus request ~vas uiacinussible. ~Vhere article t„
ot~lv provides the ECJ ~vith the authority to iuterpret the Treatv aud uot the
authoritv to apph' the Treatv to a specific case or deternuue whether a uatioual law
is uivalid, the ECJ fotmd that it has the po~ver to etnact trom the questiou those
questious that regard the uiterpretatiou of the Treaty. As regard to its authoritv to
uiterpret tlie Trean' aud its etfect on the meuiber states' legal s~-stem it has becouie
an uitegral part of the legal system of the member state and courts are bouud to
applv it:

"Bv contrast with orduiarv uiternatioual treaties, the EEC trean' has created its
owu legal svstem which, ou the entrv uito force of the Trean~, became au integral
part of the legal svstems ofthe member states and ~vhich their courts are botmd to
applv. Bv creatiug a Commcuun' of unluvited duration, having its owu
uistitutious, its own persouality, its own legal capacitv aud capacity of
representation ou the internatioual plane aud, more particttlarlv, real powers
steuuvu~g frolv a luvitatiou of so~~ereigun~ or a transfer of powers from the states
to the COllllvllllln', the member states )]ave luvited their sovereign rights aud
have thus created a bodv of law wluch buids both their nationals aud themselves."

"The transfer by the states frolv theu~ domestic legal systelv to the Colutntuuty
legal svstelv of the rights and obligations arisuig uuder the Trean' carries with it a
permanent luvitation oftheir sovereign righis."~~

3.i.3 Direct Effect of Conuvtuiity Law

One consequeuce of haviug created tlus uew legal order is the direct effect of
Couvmuun' la~v. Couvvututv la~v not otily uvposes obligatious ou states, but also
on uidividuals as ~vell as grauts theiv rights ~vithout the ueed of trauspositiouuig
Conuvuturt- la~v uito uieuiUer states' legislation first.-~~
I,i the case ofvnrr Gc~rul ~ Loos the ECJ fotmd thar.

"independeutly of tlie legislatiou of inember states, Communin' la~v not onlv
uvposes obligations on uidividuals but is also uitended to confèr upon tbeiv
rights which becolve part of theu- legal heritage. These rights arise not olilv where
thev are elpresslv granted bv the Trean' but also bv reason of obligations which
the Trean' uvposes ui a clearlv detuied wav upou u~dividuals as well as upou the

~- Fl~nrrirrinCos7a v E.1".E.L. Case 6~6{, ECR Euglish special ed. [196{] 061{.
~ti Article z~{ EC Treat~- ez. article t-- EEC Trean~.
6~ Fl~rmirrio Costa i~ E.~'.E.L. Case 6~6{, ECR Euglish special ed. [c96{] 061{.
-~ Irrele~ aut of the uiember states' coustitutioual law.
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tuember states aud upou the instinttions ofthe Commtuiit~~."-'
Aud 'ui Costa E.N.E.L.: ~

a metuber state's obligatiou uncier the EEC Treatv, ~vhich is ueither subject to auv
couditions uor, as regards its e~ecution or effect, to the adoption of auv tueastu-e
either bv the states or bv the Comtuissiou, is legallv complete and consequenth-
capable of producing d'u~ect etfects on the relatious bet~veeu metnber states aud
uidividuals. Such au obligation becotues au iutegral part of the legal svstetu ofthe
member states, and thus fortus part of their o~vu la~v, aud d'u~ectlv coucerns their
uatiouals iu ~vhose favor it has created 'uidividual rights ~vhich natioual courts
must protect."-i

For uidividuals to be able to rely on Treaty articles agauist other uidividuals before
their uational courts, horizontal direct effect, the ECi has made a distuiction
Uertveeu Treaty articles that unpose obligations on uiclividuals aud states alike, aud
articles that uupose obligations on states aloue. lii the tust sittlation, a Treatv article
that uuposes obligatious on iudividuals, cau be enforced agaiust another uidividual
before a national cottrt.-~ lii the secoud situation, a Treaty article that uuposes
obligatious on states, can be enforced by au uidividual agauist another uidividual
Uefore a uatioual court ~Vhell lt prOlllUlts a state to act or fail to act ui a clearlv
defined mamier.-;

3.'c.4 Precedence ofCotmnunity Law

Another cousequence of having created a ue~v legal order is that Couunuiutv la~v
has supremacy over member state's la~vs, both esistuig and filntre la~vs. lii Costn
E.NE.L. the Court forinulated it as:

"The iutegratiou uito the laws of each tuember state of provisions which derive
fortu the Cotumuuitv aud tuore geuerally the tertus aud the spirit of the Treatv,
make it uupossible for the states, as a corollarv, to accord precedence to a
tmilateral and subsequeut tneasure over a legal svstem accepted by diem on a
basis of reciprocity. Sttch a measure catmot therefore be iuconsistettt ~vith that

1~T' Algcrrrcvrc Trurr.cRort- cn Etpcditic OndcrncnrinLl ~~rur Gc~rrd 8z Loos i~ Ncthcrlarrds Irrland Rci~crrrrc
Adrninistration. Case z6-6z, ECR Euglish special ed. [tq6;] ooot.
FLnnirtio Costa ~~ E.N.E.L. Case 6~6.}, ECR Euglish speci~tl ed. [tq64] o6t4.
"It is bevoud doubt that provisious of the Treaties or of regulatious cau impose obligatious ou
iudi~-iduals if thev are clear from their verc uature aud scope, as, for example, is the case for
~udetKakiugs iu the field ofcompetitiou." Kapte~-u~Gotvilev t99S. 5-~'.
As earlv as tq-~ the ECl fouud that discriuuuatiou ou the basis of uatioualitl- or place of
establisluueut uot oulv has vertical direct effect, Rewu~rs (z~-4) aud ratr Birrsber`;c~rr (3~~-~), but
also horizoutal direct effect, 1~'~rb.rri~e hoch, 36~-.}: tS "the abolitiou as betweeu member sates of
obstacles to freedotu of movemeut for persous aud to freedom to provide setl-ices, wluch are
firudatneutal objectives of the Cotumuuin. coutaiued iu article ~(c) of the Treat~-, would be
cotuprouiised if the abolitiou of barriers of uatioual origiu could be ueutralized bv obstacles
resultiug from the etiercise of theu~ legal autouotu~~ b~~ associatious or orgauizatious cvluch do
uot come uuder public La~v." aud zo: "although the tlurd paragrapli ofarticle 60, aud articles 6z
aud 64, specificallv relate, as regards tlte provisiou of sen~ices, to the abolitiou of tueastu-es bv
the state, tlus fact does uot defeat the geueral uature of the terms ofarticle 59, wluch makes uo
distiuctiou behveeu the source of the restrictious to be abolished."
Kaptevu zoo;, .};S-~~q.
Kaptevu~Goruilev t99S, 5.}6.
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legal srstem. The la~~. stetutning frotn the Treaty, an independent sottrce of law,
cotild not, because of its special and origiual uaatre, be o~-erridden by dotnestic
legal pro~-isious, ho~~'e~.er framed, ~~-ithout beuig deprived of its character as
Commtuutv la~s~ aud ~~-ithout the legal basis of the Cotutuuniry itself beiug called
uito cluestion".

Iu iq-~, ui the case of Aniniirtistra~ionc rlcllc Finnn~c dello Stnto v Simntertthnl SpA: s,
the ECJ coufirmed the supretuac}' of Cotmnuuity la~v over existuig ineinber states'
laws. The adoption ofue~~~ natioual legislarive measures was prevented because thev
~~'ere not compatible ~vith Couuuututy pro~~isions:~ The Cotut emphasized that, by
ha~-uig sigued the Trean-, the obligations of the member states were unconditional
and irrevocable, and formed "the ~-ery fotmdation of the Conunui~ity."--

3.i.5 Graut ofauthority to the Couimtmity aud its Institutions to
Ecouonucally Integrate the States' markets

The authority grauted to Cotnunuun~ uistitutious to integrate the uiarkets
ecououucall~~, is based ou a liuuted and selective attriUution of po~~~ers ui the
Treaty.-ti The Couunutut}- aud its instinttions can ouly act ~~'itlun the 1'uiuts of the
po~vers grauted to it Uv the Treaty and onl~' withui the objectives assigued to it iti the
Treatv.-~ The Couuntuutv does not possess 'kompeteuz-kotnpeteuz', and is ttnaUle
to create ne~v po~vers ~vithout an amenciment of the Trean-.ti" The memUer states are
competent utiless t11e Etuopean COlllllllllllty is competent. Everv Cotmnuuity
action requires a specific po~ver uicluded 'ui the Treaty that deteruuues the
lllstltllttOllS~, the tools2 aud the pttrposes~ for ~vhich the po~~~er is granted.

s~
sZ

Arrrnrirristra-iuncdcllc Firran-cdcllo Stuto ~~ Sinurrc~rrth~rí SpA. Case to6~-; , ECR [tq,S], o6zq.
Arruuirristra-ionc dcJlc Finarr-c cJcllo Stuto r Sinrrrrc~rrihal SyA. Case to6~--, ECR [tq-S], o6zq,
paragraplt t-.
Arrrnrinistr~r.ione dcllc Finanze dcllo Stato i~ Sinurrcrrtlral SpA. Case to6~--, ECR [tq-S], oózq,
paragraph tS.
Bareuts Briul:horst zoo;, tzz.
Articles 5(The Cotnmuuitc shall act ~~~itluu rhe litnits of the powers couferred upou it bt. tlus
Trean. aud of the objecti~-es assigued to it therein.) aud -.t (The tasks euttlrsted to the
Commuuit~. shall be carried out b~~ the follo~riug iustitutious: - a Europeau Parliameut, - a
Couucil. - a Comtnissiou, - a Court of lustice, - a Court of Auditors. Each iustitutiou shall act
~~ itluu tlte lituits of the po~~-ers couferred upou it b~~ tlus Treatv. ) EC Treatt~.
Limited possibilities are offered iu article ~oS.
I~apte~~u~Goru~le~~ r99S, t;S.
Iíapte~~u - zoo„ tts.
Article -.t EC Treatv.
Article z.}q EC Trean-: "Iu order to carrv out theu- task aud iu accordauce with the provisious
of tlus Trean~, the Europeau Parliatueut actiug jouttl`- ~~-ith the Couucil, the Couucil aud the
Cotutuissiou shall utake regulatious aud issue direai~.es, take decisious, tuake recouuueud-
datious or deli~~er o~iuious.
A regulatiou shall ha~-e geueral applicatiou. It shall be biudiug iu its eutiretv aud directlv
appGcable iu all tnember states. A tlu~eai~~e shall be biudiug as to the result to be aclue~-ed,
upou each metnber state to ~~ luch it is addressed, but shall lea~.e to tlte uatioual authorities the
choice of forw aud tuethods. A decisiou shall be biudiug iu its eutu~et~. upou those to ~~-ho it is
addressed. Recouttueudatious aud opiuious shall ha~-e uo biudiug force."
Articles z EC Treatv: "The Couunuvirr shall ha~.e as its task, bv establisluug a couuuou tuarket
aud au ecouomic aud tuouetatti- uuiou aud b~~ itnplemeutiug couuuou policies or aai~-ities

„
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TUe pruiciple of atnibutiou of power was suppletneuted with the pruiciple of
suUsidiaritv and proportionalitv iu the Treaty of Maastricht iu i997 to luiut the
effect of e~tensive uiterpretation aud use of Couunuuity po~vers ou the member
states' freedom to regulate and act. W'here attributiou allo~vs the Coumiuuiry aud its
uistitiuions to use the powers granted to it iu the Treatv, suUsidiarit}~ requu~es that
the po~vers otilv be used if the uieuiUer states theuiselves are tuiaUle to accotuplish
the set objective, aud otilv to the e~teut uecessarv to aclueve the objectives of the
Trean~.y{

The luiuted aitthority giveu to the Couuntuuty was fu'st laid do~vn in the EEC
Trean~ aud later coufuuied 'ui the Suigle Etuopeau Acts~, the Treaty ou the
Europeau Utuonti~~ aud 'ui the amended EC Treaty.ti-

Article 3 of the origuial, t95i EEC Treaty required a cotmnon market be
estaUlished for the ecououuc uitegratiou of the markets ofthe meuiUer states.ss The
couunou market ~vas to be established ~vithin ti vears, ni tluee stages of four years
each, dtiruig ~vluch a custouis tuuou had to Ue created, all oUstacles aud Uarriers to
the fieedom of movement for goods, persons, services aud capital had to be
eliuiinated, a systeui that eusured fair couipetition had to Ue estaUlished, aud a
couunou trade policy had to Ue unplemeuted. The customs uuiou was accotnplished
~vitluu the set tune fiame.s~ It siniplv reqiured the eluiiuiatiou of all atstom duties
among the states. The eluniuation of remauiuig obstacles aud barriers that liuut the
free moveuieut of goods, persous, services aud capital was, aud still is, uiore
complicated.

The EC Treaty contauis Uesides grants of authoritv to create a couunon market
also ekpress prolubitious for the uieuiUer states~~~~ aud the uiarket participauts.y~

referred to iu Articles ~ aud .}, to promote tluoughout the Commuuitv a harmouious, Ualauced
aud sustaiuable de~~elopmeut of ecououuc actis'ities, a lugh le~'el ofemplovmeut aud of social
prorecriou, equalin' ben~'eeu meu aud ~~.omeu, sustaiuable aud uou-iuflatiouar~~ gro~s.th, a lugh
degree of cotupetiti~'euess aud cou~~ergeuce of ecouomic performauce, a lugh level of
protectiou aud itupro~'euieut of the qualin' of the euvu'oument, the raisiug of tlie staudard of
liviug aud qualin- of life, aud ecouotnic aud social cohesiou aud solidarin' auioug tueuiber
states."
Article 5 EC Trean~: "The Commuuin' shall act ~~.itluu the liuiits of the po~~'ers couferred upou
it 6~- tlus Trean' aud of the objectives assigned to it thereiu." aud "Iu areas ~~'luch do uot fall
~~'itluu its esclusi~'e competeuce, the Couunttnitv shall take actiou, iu accordauce ~~~ith the
priuciple of subsidiarin' oulv if aud iu so far as the objecti~'es of the proposed actiou caunot be
sufficientlv aclue~'ed b~' the u~etuber states aud cau therefore, b~' reasou of the scale or effects
of the proposed actiou be better aclue~~ed b`' the Commuuitv. Au~' actiou bs' the Couuuuuity
shall uot go be~'oud ~~'hat is uecessatv to aclueve the objecti~'es of tlus Trean'."
Article 3 Siugle Europeau Act.
Article E, Trean- ou the Europeau Uuiou.
Article 5 EC Treatt'.
Kaptevu ioo„ to~.
Kaptevu~Goruile~' [gqS, tzz-tz3.
Before the eud of the tz-vear trausitioual period.
See for e~ample articles„ tz, z~, z5, ZS, 29. ~3. 56 aud -6 EC Trean~. Prolubitiou of custom
duties aud quautitati~~e restrictiou aud ofall charges ha~'utg equivaleut effect ou the import aud
esport of goods bens'eeu member states, prolubitiou of cliscrimiuatiou ou grouuds of
natioualin', prOlubittou of resa'iaious ou the freedom of establisluneut, the provisiou of
ser~-ices aud the mo~'emeut ofcapital.
See for e~atuple atticle St aud Sz of the EC Trean': prolubitiou of all agreemeuts bens'eeu

SS
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These prohibitions do not have a positive ilnplicatiou ou Conuuluutv powers, i.e.,
tlle Collulllulitv does not alltomaticallv asslmie authoritv over tlle sllbject ulatters
that have Ueeu prollibited to the nlenlber states aud market participants. ~'

Although the EC Treatv both colltaius prollibitious aud specificallv authorizes
the Covlnllillitv to establish the free moveuieut of goods, persolls, services alld
capital, tlu'oligh tlle renloval of obstacles aud barriers alnoug the states, it left the
ulterpretatiou and the subsequent elilllillatiou of obstacles aud barriers to
COlllllllllllCV ll1SC1[itClouS.

BeCdUSe deC1S1011 lllaklllg lll Che COU11C11 1111C1a11V reqlllred Lilla11111lltV9-~, Che 1ll1llCS

of the states' (regulatorv) authoritv did not exceed bevoud what the states
theluselves, represented iu tlie Coluicil, uuauiluoush agreed. Altllollgh the
Ellropeau Court ofJustice can, aud does, illterpret the linlits to the states' reglllator~'
authoritv alld the lilllits to market participants libertv to act, it is, lililike tlle Coluicil,
lilllited to the cases Urought before it. ~

The 195; EEC Treary prescribed the replacelnent~{ of unallilnolls votiug iu tlle
Council bv (qualified) majoritv votutg dllrillg the tralisitional period.~~s However,
imauiluitv was olily effectivelv replaced with the Siugle Ellropeall Act of 198?.~~6 hl
i965, the Lz~~ vear of the tralisitional period, France opposed the plalmed (partial)
abaudolunent.of Luiauiluitv votillg ili the Coiuicil. Afrer sevell mouths ofbovcottillg
votes ul tlle Cotulcil, the ~"elllpty seat policv", a couiprolllise ~vas reached. ILl tlle
1966 Lu.r-embollrg Compronlise the Luenlber states agreed to reach conseusus ~vlleu
uiajor uiterests of a member state were at stake, which for all practical reasous
meant that Lm na it„itv was vlaiutained. The result of the LuxemUourg Comproulise
was that the Colulcil uot oulv searched for couseuslis wheu major ulterests were at
stake, Uut avoided votiug for most matters aud iustead looked for couseusus. No
meluber state ~vollld be liulited iu its freedoln tllroligh Couucil decisious, ullless
they agreed to Ue Wllited. However, the (few) direct liulits to the fieedoui of the
states aud the market participauts to regulate and act ili the Treatv could, and were
uiterpreted b~' the ECJ to biud tlle uleuiber states and uiarket participauts alike.~~-
Tlle ECJ executed its authoritv to illterpret tlle EC Treatv aud follnd 'uicreasillgly

v.;
v~
95
96
y-

cmdertakiugs, decisious bv associatious of uudertakiugs aud coucerted practices wludi uiav
affect a-ade benveeu member states aud ~s-luch has-e as theu- objea or effect the preveutiou,
restrictiou or distortiou ofcompetitiou witluu the couuuou market, aud the prolubitiou ofauv
abuse bv oue or tnore uudertal:iugs of douuuaut positiou witluu the couuuou tuarket or iu a
substautial part of it.
K. Leuaerts, Two htmdred vears of U.S. Coustirutiou aud thu~n~ vears of E.E.C. Treatv:
Outlook for a comparisou iu Two iuuidred ~~c~n:c of L'.S. Coii.ctitution and ihirh~ ~~cnr,c of E.E.C.
Treatv: outlook for ~i c-orriparison ~ K. Leuaerts (editor) ... [et al.]: Deveuter, Netherlauds:
Kluwer La~~~ aud Tasatiou, 1985, 16: "~~'hereas, iu the Uuitecl States, a'uegative implicatiou' ou
state power was derived bv the Supretue Court from the express graut of po~~.er to Cougress
iu the Commerce Clause, it appeared iuipossible for tlie Court of lustice to simplv iufer a
similar po~~~er iv fa~-or of the Couuutrnitv as a'positive ituplicatiou' ou Couimuuin- ~ocver
tlowiug fi-om the e.tpress prolubitiou laid upou the member states."
See for etiample articles 51. 5~. 56. S. 59. ~3 EEC Trears-.
See for esample articles 56, 5-, 63 EEC Treatv.
Lz vears.
Sigued iu Februaiti~ i9S6 aud ratified ou luh- i, 198-.
See cltapter .}.
Kaptevu 9S, z.}q-z5o.
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iuore linuts to the states' regulatorv authoritv iu the Treaty teat, thereby removiug
obstacles aud barriers to the fotu fieedoms.y~

lii additiou to replacuig unanituous votuig iu the Cotuicil, the tgá7 Siugle
European Act unplemeuted the legislative prograui of the i985 ~Vlute Paper on
"Completuig the hiternal Market". It chauged the approach to removiug obstacles
and barriers iu the Treatv fiom detaIled harmoiuzarion of uatioual rules to
nuui~uum harmoiuzation of essenrial rules only, ui combuiariou ~vith the inunfal
recogi~ition of inember states' laws aud houie counnv connol. The pruiciple of
munlal recogiutiou ~vas uinoduced iu i978 by the ECj iu the case of Cnssis de DiJ'o1t.~~~
hi tlus case a Gernian provisiou laid do~vn fiuit liqueurs could oulv be marketed if
thev complied ~vith the uiituuitmi alcohol content of 25ó. Cassis de Dijon, ~vith au
alcohol coutent of bet~veen i5 aud Zoó ~vas fieely marketed 'ui Frauce ~vhere it was
produced. The ECJ foifud that a iuember state should allo~v goods (and services)
from auother member state to enter its market if these goods have been produced
aud iutroduced on the tnarket accordiug to the rules ofthe home meuiber state.'~~

These grants of authoritv facilitated not only the legal development of market
uiregrarion ui geueral Uut the legal developmeut of iusurance market uitegratiou as
well.,~,~

3.i.6 Grant of Authority to Integrate the Insttrauce Markets

~~~lule all four heedoms are required for the ecouonuc uitegration of the European
iuarket, the second freedoui, the free movement of persons, and the third treedoui,
the free moveinent of services, are the most relevaut for creatuig a conunon
uisurance market. Although these fieedoins do not mention uisitrauce as such, they
unply the uiclusion of Et~ropean uistuauce providers aud 'uisiuance services ui their
~vord'uig.~~Z The fiee iuovemeut of persous iucludes the freedoin of establisluneut,
uiclud'uig "the right to take up and pursue activities as self-euiployed persons and to
set ifp aud uiauage tuidertakiugs, iu particular coinpaiues or fums ..."~~-~ Article 43
EC Treatv ( ex 52) specifically requires that restrictions luiutuig the freedoui of

~~s
~~~~

Chapter .}.
Re~r~c-Zcrrtral AG r Brrndesrnorropolverivalturr~jtir Brarnrnvcirr. (Cassis de Dijorr). Case 1zo~-S.
ECR [t9-g] Page o06~9. ~
Uuless there is a valid reasou ~~~hv thev should uot be iutroduced iuto auother iueiuber state.
Paragraph t.}, Reive-Zerrtral AG i~ Bundc~rrronopol~~crivaltunfl jiir Brarrntivc~in. (Cacris de D~orr).
Case tzo~-S. ECR [t9-q] Page o06.}9.
See chapters .} aud 5.
Article ~S (ei anicle 5S): "'compauies or fu.tus' meaus compauies or fums coustituted uuder
civil or commercial law, iuclucíiug cooperati~.e societies, aud other legal persous goverued Uv
public or pri~-ate law sa~.e for those wluch are uou-profit-mal:iug."
Article 50 (ei article 60): "Set~.ices.shall Ue cousidered to be `setti~ices' witluu the tneauiug of
tlus Treatv ~~-here thev are uormallv pro~.ided for remuueratiou, iu so far as thev are uot
goverued bv the ~ro~~isious relatiug to freedotu ofmo~-emeut for goods, capital aud persous.
'Services' shall iu patYicirlar iuclude:

(a) activities of au iudustrial charaaer;
(b) acti~~ities of a counuercial character;
(c) activities of craftsmeu;
(d) acti~ ities of the professious."

Article ;9-.}S EC Treat~ (ez. article Sz-SS).
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establislunent for residents aud couipalues Ue relno~~ed. lii article 8; (et 8-) the EC
Treat~~ grants the Cotmcil the authorirt' "to gi~~e effect to the principles set out in
Articles SI and 82" regard'uig the rules.on colnpetitiou Uv meaus of regulatious or
directi~.es.

The Council coufiruied the authority of the CO11n11U1nCV to iutegrate the
uisurauce uiarket iu its Geueral Prograuis."'{ Arricles 5.} aud 63 ofthe EEC'"~ Treatv,
ordered the Couucil to foruntlate tliese t~~~o geueral progralns, oue to abolish
restrictious ou the tieedoui of establisluneut aud another to abolish restrictious ou
the freedom to pro~~ide ser~~ices. Both had to Ue fonnulated Uefore the eud of the
first stage, ui 196;.'"~ Iu 1955 the COllnlnsSloll iustalled a ~~-orking group that
included fimctionaries from the melnber states to studv the ~~arious topics for
uiclusiou ui the General Programs. The ~vorkuig group created Iuue specialized
~vorkiug groups, inchrd'uig one to studv the instlrance industrv.'~-

Based on the fmal conclusious of tlie ~~'orkuig group the Europeau Conuiussion
preseuted the Geueral Progralns to the Couucil in March aud Jul~' 196o."ti Alter
hearuig the advice of the Econonuc aud Social Coumuttee and the European
Parliameut, the Coimcil formulated the General Programs. Tliese included the
removal of restrictious ou establislunent for insurauce providers and the provision
of iusurauce ser~~ices, aud coufumed the authoritv of the Conuuul~in~ aud its
uistittltious to iutegrate the uistlrauce uiarkets ofthe uieuiber states.i"~

Wlvle the Council confumed the COllnnlllllCV's authoritv to iutegrate the
uisurauce uiarkets ui the Geueral Programs of 196z, it ~vas oulv iIl Iys; that the
Europeau Court of justice coufirmed the COI1n11Ulnt~''s authoritv to luiut the
iustuance market participants ui their freedom to act, and to create fair competition
ui the iusurance market. VJhere as earlv as 19,3 the Couiuussiou stated 'ui its Secoud
Report ou Colnpetitiou Policv that competition rules applied the uisurance
compauies'~~ it was oiilv ni tg87 the ECJ fotmd iu the case of the Verbe~rrd der
Snclri~ersicherer cV v Europenn Connnissiortt" that "the Couunuiuty competitiou

~„s

~~,9

Geueral Prograuuue for the abolitiou of restrictious ou freedom to provide serl.ices, Official
loiu~ual of the Eiu~opeau Couuucmities ~6~6z.
Geueral Programme for the abolitiou of restriaiou ou freedom of establisluueut, Official
lourual of the Europeau Couuuuuities ~z~6z.
Auieuded.
Article 5~ of the origiual Treatv estaUlisluug the Europeau Ecououuc Commuuin~. T~~.eede
algemeeu ~.erslag o~~er de ~~.erkzaauiliedeu ~-au de Gemeeuschap (iS September i953 - zo maart
t959) page -5.
~~orkiug group 56, T~~~eede algemeeu ~~erslag over de ~~-erkzaauiliedeu ~~au de Gemeeuschap
(i8 Septetuber i95s - zo tuaatt t959) page -6.
T~~~eede algemeeu ~-erslag o~~er de ~~-erkzaauiliedeu ~-au de Gemeeuschap (iS September t953 -
zo maart i959) Page --.
~ean Re~~nc~rs ~~, Be~ian State, z~-.}, ECR [tg-.}], page o6,~t, paragraph zt: "It appears fi.om the
abo~~e that iu the svstem of the chapter ou the right ofestablisluueut the 'geueral programuié
aud the direai~-es provided for bs~ the Trean~ are iuteucled to accomplish n~~o fimctious, the
fust beiug to eliuuuate obstacles iu the ~s~av of attaiuiug freedom oF establisluueut duriug the
trausitioual period, the secoud beiug to iutroduce iuto the la~~~ of inember states a set of
provisious iuteuded to facilitate the effeai~~e e~ercise of tlus freedom for the purpose of
assistiug ecououuc aud social iuterpeuetratiou ~ti.itluu the Couuuuuin. iu the sphere of
acti~.ities as self-emploved persous."
Merl:iu aud Rodger, tqq-, r6-.
~'erbuna dcr Sach~~crsichercr c~'. i~ Corrurrissiorr oj the Europc~rn Comrrrurritics Case .}5~55, ECR
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svsteui, as set out ui particular iu articles 85 aud 86~~Z of the EEC Treatv aud iu the
provisious of regitlatiou uo i~~!~, applies without restrictiou to the nisurauce
iudusrrv."~~{

The Verbaud der Sachversicherer eV (property iusurers' associariou) brought a
legal actiou Uefore the ECi to have tbe Couuiussiou's decisiou of 5 December i98.}
overarrned.~~~ Li the contested decisiou the Couuiussion stated that a
recoimuendation bv the defendant to its members to uicrease preuuuuis for
uidustrial tu-e and cousequential loss - uouuuallv, ui order to re-establish stable and
viable couditious ui the uisurauce sector -, coustituted au iufruigeuient of article 85
(i) of the EEC Treatv (8i.i EC Treaty). The Verbaud der Sachversicherer subuutted
that article 85(t) ~vas uot ~~et appGcable to the uisurance iudustry ui firll and without
qualificatiou because "uutil the adoptiou by the coiuicil tuider article 87(z)(c)~~6 of
the EEC Trearv of special provisious relatuig to iusurance, the prolubitiou
contauied 'ui article 85 b(i)rr- of that treatv does not apply to the uisurance uidustrv
aud ... the CO11ll1llSS1011 canuot, bv applyuig that prolubition, coutribute to the
creatiou ofa positiou wluch article 87 (2) (c)rr~ uiteuded to avoid."~~~~

The EC1 rejected the Verband der Sachversicherer's argtmients aud referred to a
previous judguieut, Mirtistere Ptrblic v Asjes~Z~, iu wluch Treatv linuts to the uisurauce
uidustry applied. There it had alreadv stated that ~vhere the Treatv uiteuded to
remove certaui activities fiom the applicability of the comperition rules it made au
e~press derogatiou to that effect. No such provisiou for iusurauce ~vas iuade iu the
Treatv.rZi Also, "~vhere regulatiou uo. r7 of the Council of 6 February i96z~ZZ lays
do~vu detailed rules for the unpleuieutatiou of articles 85 aud 86 ofthe EEC neaty12j
for all the brauches of the ecouomv to wluch the provisious apply with the sole
e~ceptiou ofthose covered b~~ special rirles laid do~vu ou the basis of article 87 ofthe
EEC treaty~Z{ ... no eaception of that rvpe, however, e~ists ui the case of the
iusurauce uidustr~~."~Zs The ECJ coucluded that the Conuuwutv competitive system
applied ~vithout restricriou to the uisirrauce uidustry, establishing attthoritv. It added
ho~vever that the couclusiou "ui uo ~vav uuplies that Couuniuuty couipetitiou la~v

„Z
~~,

[tqS-] Page o0.}05.
Articles Sr aud Sz EC Treatv.
Regulatiou No r of the Couucil of 6 Febivarv iqóz. (Official lourual, Euglish special editiou
1959 - 6i. S-.)

.

~'c~r~brrrrd dc~~ Saclri~cn,cicherer e.~". ~~ Cornrrri.criorr of ihe EuroPearr Conurrurrities. Case .}5~35, ECR
[tqS-] Page oo{os, paragraph t.}.
See also cliapters .} aud 5.
Arcicle S3 EC Trean~.
Aiticle Si EC Trean-.
Article S~ EC Trean-.
~'crband der Sachrersicherer e.V. v Corrurrission of the Europearr Cornrnurrities. Case .}S~SS, ECR
[i9S-] Page o0~05, paragraph io.
Crirrrirra!procecdin}~s agairrst Lucas A jcs arrd othcrs, Arrare~t~ Grav arul otlrcrs, ~ac~lrres Maillot an~l
uthc~rs arrd Leo Ludii~i~ aud othcrs. loiued cases Zo9 to Zi3~S.}, ECR [iqSó] Page ot.}zs.
~-e~r~bnnd de~r~ Sachre~r~sichcre~r cV. i~ Cornrrrission of the Errrope~ur Cornnrurritics. Case .}S~SS, ECR
[r9S-] Page o0.}05, paragrapli i?.
Official jourual, Euglish special editiou t959 - 62, S-.
Articles Si aud Sz EC Trean~.
Article S~ EC Trean-.
L'crb~mcl dcr Sach~~c~r~.richc~rcr c.i', i~ Conurrission cf thc Europcarr Conururrritics. Case .}5~55, ECR
[i9S-] Page o0~05, paragraph t3.

~~s
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does not pernut the special characteristics of certain brauches ofthe economv to Ue
takeu uito accouut"'Z~ referruig to the e~eiuptiou possibilit~ in arricle 8t(3) (ex 853)
ofthe EC Treatv.

3.2 United States of America

3.z.c Iustitutioual Structure

The choice for a league of friendslup amoug the former colotues of the North
Americau coutuieut w-as a result of the ~var of uidepeudeuce froui the British.
Although the ne~vlv formed states realized that thev needed each other for couunon
defeuse, thev did ~uot choose to surreuder their ue~vlv ~vou uidepeudeuce aud
sovereiguty. To cooperate ui a coufederatiou provided the uecessarv sectrritv agaiust
all force agauist, or attacks uiade upou theui, or auv of theui, ou accotuit of religiou,
sovereigutv, trade, or auv other preteuse. It also allowed the states to retaui their
sovereigntv, freedom and 'uidependeuce, aud everv po~ver, jurisdiction, and right,
uot explicitlv delegated to the Uuited States Congress.~--

The natioual Cougress, the only Confederate uistitution established ttnder the
Articles of Confederation had linuted powers. As described earlier in tlus cliapter,
the Confederation ~vas coufronted ~~~ith tl~is restriction wlien uiterstate trade
barriers ~vere imposed aud the natioual Cougress lacked authorizatiou to stop tlus
development. The Virguua legislature called for a convention to consider the trade
of the Ututed States.'Zti Tlus couventiou, that couveued to solve the problems of
protectiotusui bet~veeu the states, ~vas the first step to~vard the cturent Cous[itutiou
ofthe Uuited States ofrlinerica.

The decision to cooperate ui a federatiou resulted hom the need to overcome the
problems that a league of iudependent natious had Ueeu tuiaUle to solve. Accord'uig
to the Federalist Papers, the probleui ~vith the Coufederatiou ~vas that the Articles of
Coufederatiou held legislatiou for states or govertuneuts iu their corporate or
collective capacities, as ui a traditioual uiteruarioual orgatuzatiou, aud did uot
d'u~ectly uivolve the iudividuals of ~vluch these states consist. Iu practice tlus meant
that the actious of the Coufederatiou ~vere notlung more thau recouunendatious
that states could optiouallv observe or disregard.'Z~ To overcouie the probleuis, the
choice ~vas made to e~teud the authoritv of the Utuou to uiclude the citizeus, to fortu
a govertmieut that ~vould uot otilv make but also euforce la~vs, aud to Uase it all ou a
coustinitiou ~vith euforceable rights for the citizeus ofthe federatiou.

The Federation's instittrtioual structtue, laid do~vu ui the Ututed States
Coustituriou, has reuiauied the sauie since i,S6. Rather thau a league of uatious in
wluch states are parties, a federal goveriuneut was created bv the citizens of the
Ututed States, consistiug of citizens of the Uiuted States aud e~istuig for the citizeus
of the Uiuted States. The Ututed States of America, like the Ettropean states tcvo
centuries later, created a"legal enritv comprised of states for the purpose of

'zb ~'e~r.barrd dcr Sachocrricherer c.V. t~ Comrnisáon of the Europcan CornrrnrniZics. Case .}5~S5, ECR
[i9S-] Page o0;05, paragraph rs.

tz- A,Yicles of Coufederatiou.
'zS Nowak Ronmda t995. Appeuditi A t33S.
1zc~ Aletauder Hamiltou, Federalist No. i5, Thc Ir~n~ticicru~~ o.f the Present Cnrtfcdcratiorr to Preservc

nc~ Urrion.
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ptirsuuig certaiu conunon euds and wluch has beeu giveu, to tlus effect, the po~ver to
e~:ercise luiuted but direct jurisdicriou over dieir citizeus~~~~, bitt ~vhere for all other
tields ofpublic actiou the uidividtlal states uiaiutaui their fiIll autououiv."~~~

3.Z.z Linuts to Sovereignty

The federal strucnlre is specified 'ui the Consritution tlu~ough a division of powers
bet~veen state and federal goveriunent. The states gave up their e~ternal sovereiguty
wbeu they jouied the Federariou, their iutra-state powers aud authority however, are
linuted ouly by the Constitution aud the federal iusriturions, aud theu ouly ~vitlun
parauieters stipulated 'ui the Coustinltiou.~~Z

Counarv to the coufederation, the iusrinltions of the ue~v Federarion consist of
uiore thau just the legislative body, the Cougress.~~~ It uicludes au executive brauch,
the president, and a judicial brauch, the federal coiut systeui, ~vluch uicludes the
Uiuted States Supreme Court. Also, the states did uot just liuut their sovereiguty iu
matters of interuatioual relatious of the Uuiou. The luiuts to theu. sovereiguty are
reflected 'ui the Federatiou's exclusive power to declare war, to make peace,
uegotiate treaties, to levy uiouey aud to regulate couunerce as well as the trausfer of
the correspoudeut legislative, executive aud judicial autborities to the geueral
goveruuient ofthe Uuiou.~~{

3.2.3 Supreine Law ofthe Land

The authoriry of the federal goveriunent is specified iu the Constituriou. When it
ekecutes these powers, federal law can~-~s preeuipt couctureut state legislatiou.~-~~~ The
states are ultunately subord'uiate to federal authoriry. The heart of tlus
subord'uiation is article VI section z of the Coustitution, the Supremacy Clause: "the
Coustinltiou of the Uiuted States aud the laws of the Uiuted States wluch shall be
made ui ptirsuauce thereof; aud all treaties made, or wluch shall be made, imder the

Read also resideuts. Iu the Uuited States Americaus are citizeus of their states but tluuk of
themseh.es as resideurs of the states iu wluch thev live, aud citizeus of the Uuited States.
Iugolf Pernice (ed.) H~rrrriorri:~nion of Jegislatioa in fedt~ral s~~sterns. Constituriolaal, federal aiid
subsidiurit,~ as~ects. The Eitropeau Uniori anrl the United States of Arnerica conipared. i. Auflage -
Badeu Badeu: Nomos ~'erl. - Ges., c996 footuote zi.
hoeu Leuaerts, Is ~3e EuroEicse litiie ferlcreail, Tijdsclu~ift aoor Bestuursweteuschappeu eu
Publiek Recht, vol So (i995) uo tt, 60-.
For the differeut doctriues ou federal potver grauted iu the Coustitutiou see the sttbsequeut
seCCCOllS.

~~'luch is made up of the House ofRepreseutatives aud the Seuate.
The letter oE the Presideut of the Coustitutioual Couveutiou submirciug the proposed
Coustitutiou to the Presideut of Cougress stated: "The frieuds of our coimtrv have loug seeu
aud desired, that the po~~-er of mal:iug war, peace, aud treaties, chat of le~-s.iug uiouev aud
regulatiug couuverce, aud the correspoudeut esecuti~~e aud judicial authorities should be fullv
aud efferniallv vested iu the geueral goverumeut of the Uuion: But Che improprietv of
delegatiug such eiteusive tnist to oue bodv of ineu is evideut - Heuce resi~lts the uecessitv ofa
differeut orgauizatiou."
If state law couflicts with federal la~~~.
No~.-ak Ronmda i995. 319: Eveu wheu it does uot use its powers, Cougress mav impliedlv
occupv the tield.
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authoritv ofthe Uiuted States, shall Ue the supreme la~~~ of the land; and the judges ui
e~~eiti~ state shall be bouud thereb~~, au~.thuig in the Constinitiou or laws of au~' state
to the contrarv uot~vithstaud'uig."

3,2.4 Grant of Authority to the Federation and its Iustitutions to
Ecououiicalh- Iutegrate the States' Markets

Unlike the states that ha~-e a general "police power"'~- the Federatiou and its
iustinitions ha~~e been euumerated federal po~vers and cau oiilv act ou those granted
to theui ui the Coustinitiou.'~ti

Howe~-er, ui the case of Mnrbui7~ ~'. Mndisori',~ the Supreme Court e~ercised its
constitutioual authoritv to uiterpret the Constinition, and 'uiterpreted it to uiclude
coustinitioual revie~~~. Tlus uieaus that the Supreuie Coitrt b~- usuig its autlioritv to
uiterpret the Constinition, had fotuid that it also has the authorit~~ to uiterpret the
coiupatibilitv offederal aud state laws with the fecteral Coustinition.';"

Rather than detailed luiuts to the authorirt~ of the states to regulate, luiuts to the
libertv of market participauts to act, aud detailed tasks aud objecti~~es for the
uistin~tious to accouiplish, the federal Coustin~tiou grauts the authorit~- to uitegrate
the uiarkets of the states ui a geueral graut of regulator~~ authorit~~ to the federal
Cougress. The Conunerce Clause sunpl~. grauts the Cougress the authoritv "to
regulate couunerce ~vith foreigu nations, liidian tribes aud among the states".'{' ~

The general clause that authorizes Congress to liberalize trade allo~vs room for
uiterpretatiou. Rather thau sununiug up the oUstacles aud barriers that neeci to be
eluuuiated or the luiuts of state authorit~~, the Constinition leaves it to Congress aud
the Stipreme Court to deterinine whether there is federal aiithoritv to regulate, aud,
if so, what the lui~its of states' authoritv to regulate are aud 'uiciirectlv, ~vhat the luiuts
ofthe inarket participants to act are.'{-

T~vo predouiuiant doctruies have doiuuiated the uiterpretatiou of the
Conuuerce Clause and its effect ou the authorin- of the Federatiou to uitegrate the
states' uiarkets aud the authoritv of the states to regulate the uiarket. As the
Coustinitiou does uot explicitl~.~ prolubit the states froui regulatuig uiterstate
conuiierce, the couciu~rent po~vers doctruie uuerprets the authorizatiou to the
federal Cougress uot to eiclude the states froin regulatuig couuuerce among

'~ The iuhereut pos~.er to protect the health, safetv, ~s'elfare or tuorals of persous s~-itluu theu-
jtu'isdictiou. Rouald D. Rocuuda, jolm E. No~~'ak, Trcatisc orr Constitutionul Lam, srrbstuncc arrd
Proccdure, tlurd editiou, ~'olume t, St. Paul, MN ~~- est Group, t999. ,i3-.

'~ti The iuterpretatiou of the euutuerated powers ho~~'es~er ha~'e varied iu time, resultiug iu
differeut doctriues. See subse~ueut sectiou.

!~`~ Mar6rrrl~ i~. Madisorr 5 U.S. t~- (tSo;).
'i" Katlileeu M. Sullis'au, Gerald Guuther, Cor~rtrtutiorta! Luu~, fifteeuth editiou, Fouudatiou press

Ne~~' 1'ork, NI", zoo.}, to.
Leuaerts tqSS, t6.

';' At-ticle t, sectiou S, subsectiou,; Uuited States Coustitutiou.
'-r2 Tlie Comtuerce Clause has the po~~'er to comuiaud ouls~ tlie federal gos'erumeut. It is a limit ou

federal go~'erumeut po~~'er, oue that allo~~-s the federal go~'erumeut to l'uuit state po~~-er, but
does uot act d'u-ettl~' ou the states uuless the Cougress passes legislatiou. There are uo
cOllStltU[1ou31 Illu1t5 OLl Che 11Vet~' Oi lllarlCef ~artlcl~autS CO act. The Coustitutiou resers-es
po~~-er to the srates, or to the people, but it ues'er liuuts the po~s-er, or grauts pos~'er, Co uou-
go~'erumeut actors.
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federal Congress as au e~clusi~.e pOwer. As the Conuuerce Clause ~Vas included 'ul
tlle Coustitutiou to stop the states fioui unposulg interstate obstacles aud barriers,
the e~clusiVe pO~~~er doctrine interprets the power of the Couunerce Clause to
uecessarilv eticlude states' reglllator~- po~ver.

The questiou, ~~-hether b~. the luere grallt of the po~~-er to Cougress the po~Ver of
the states to regulate is surrendered, or ~~.hether tlus power remaius ~~-ith the states
uutil the Cougress e~ercises the power ~vas first ans~vered 'ui ISz9, in the case of
~t'ilsoll 1~. Black Bírd Creek Marsll Co.';~ The Supreme Court fouud that the power
gi~~en t0 Congress did not amolmt to a surrender of po~ver b~~ the states to regulate
"luatters that ha~.e a reulote aud cousiderable ultluence on cOlllluerce."

The Black Bird Creek Marsh Compau~. ~vas authorized to coustruct a dam across
the Black Bird Creek U~~ au act of legislatiou of the State of Delaware. After the dam
~~-as erected alld placed 'ui the creek, the navigation of the creek was Obstructed. The
qllestiou the COUrt needed to answer ~Vas ~Vhether the state Act was ul conflict with
the power of the Ullited States "to regulate conuuerce with foreigu uatious and
auioug the se~-eral states."';; Congress Ilad passed uo la~v reglllatillg uaVigariou ou
sulall creeks. Had it doue s0 tlle Court stated, "we sllould feel uot uiucll cíifticlllt`. ill
sayillg that a state la~V couling ill conflict ~~~ith such act ~vould be void."'is The Court
rllled tllat "~ve do uo[ tllull: tllat the act euipo~vering the Black Creek Marsh
Cotnpan~- to place a dam across the creek, cau, under all the cu-cumstauces of the
case, Ue cousidered as repugnant t0 tlle po~ver t0 regulate conuuerce ill its dorlnaut
state'{~, or as beillg ul conflict ~vith any la~v passed 'ui the subject."'{-

For the fu~st tuue ui its llistor`~, the Supreme Court used the term `dormant' ul
refereuce to the Colmnerce Clause. The state could regulate ~Vithul its police
po~Vers, affectillg couullerce, ~Vlleu Cougress left its po~vers grauted by the
Conullerce Clause dornlaut. The probleul ~vith the origul of po~Ver or police power
theory was tuidillg the criteria to test ~Vhether state law affecting interstate
counnerce was allo~~-ed.'~s ili Cooleti' v Boc~rd of Warde~~.c'~~ ni 1551, the Colut
ultroduced a ue~v test for state reglilatiou of conunerce in the abseuce of
Cougressioual legislatiou.'~" It held that:

~~.,
~~;
~{S

~~'illsorr r. Black-Bird Crcck al~nsh Co., z- U.S. z.}5 (tSz9).
R'i{Ison i~. Bloc k-Birrl Crcck alarsh Co., rU.S. z..ES (13z9), paragraph zsz.
Supremac~~ Clause.
jl'illsoir r. B{ack-Birrt Crcck ~larsh Co., z- U.S. z~s (1Sz9), paragraph z5z.
The Commerce Clause does not oult. affect the states aud market participauts ~~~heu Cougress
uses its authorit~~ to regtdate, it cau affect theul ~~~ithout cougressioual regulatiou as ~~-ell. The
Supreiue Court has derived a uegati~.e implicatiou ou the po~~.er of the states from the espress
graut to Cougress to regttlate commerce aulong the states. Tlus so called dormaut Couvllerce
Clause po~~.er, allo~~-s the Supreme Court to iuterpret the sileuce of the Cougress o~-er matters
of cotnulerce, aud iuterpret the authoritV of the states regardiug matters of iuterstate
couuuerce.
See Gerald Guuther aud hatlileeu M. Sulli~~au, Coiictitutional {a~i~, thirteeuth editiou, the
fotmdatiou press iuc 199-, z59, aud Leuaerts 1qSS, 16.
No~~ak.Rotuuda 1995. zs5.
1~'i{Isuir i~. Black-Bird Creck:~larsh Co., z- U.S. z~5 (1Sz9), paragraph z5z.
No~~~ak Rotuuda 1995. zs5.
Coolc~t' ~~. Bu~rrd o~16"arrícns. 5; U.S. z99 (1551).
No~~~ak Rottmda 1995. zs6.
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"The mere graut of such a po~~-er to Cougress, did uot uupl~- a prohibitiou ou the
states to e~ercise the same po~~~er; that it is not the mere e~istence of such a
power, but its e~ercise b~~ Cougress, ~~~hich mat' be uicompatible ~~.ith the e~ercise
of the same po~~~er b~- the states .... Either absolutel~~ to affinu or denv that die
uattu-e of this po~~~er requu-es esclusi~~e legislation bv Congress, is to lose sight of
the uatttre ofthe subjects of this po~~~er, aud to assert coucertuug all of tliein, ~~~hat
is reall~~ applicable but to a part."~~~

Bv defuiuig tlie nature of Congress' Conuuerce Clause po~~~er, the Court
deteruiiued ~~-hetlier it depri~~ed the states of tlieir po~ver to regulate pilots. If the
nattue of the po~~'er required that a sunilar authorit~' should not etist iu the states,
the power to regulate is escluded ti'otu the states. Tlus is selecti~~e e~clusi~~euess.~;2

The Supreine Court changed fi-om selectis~e e~clusiveness ui the iSSos to the
exclusive po~~-er doctruie ui the tS6os. The e~clusive power doctruie, or dual
federalism, required the luiuts of the Cougressioual po~~'er under tlie Coumierce
Clause to be defuied. Accord'uig to dual federalism, based ou the tenth
auieudineut'~~, states ~~~ere allo~~~ed to regulate e~'er~'thuig uot specihcall~- delegated
to the federal go~'enuueut ui the Coustitutiou. The Couuuerce Clause grauted the
federal go~~eriuueut the authorit~. to regulate couuuerce auiong the states, onl~.
grautuig Cougress tlie po~ver to regulate couuuerce that uio~~es across state luies.
Accord'uig to dual federalists, uitrastate~S; couuuerce aud 'uiterstate uou-
couuuerce~~~ ~~-ere be~~ond the reach of federal regulatiou.

Iu the ig;os, ~vith the Ne~~~ Deal, di}al federalisui ~vas aUaudoued.~~~ The Supreuie
Coiu-t broadened the detinitiou of the Conuuerce Clause iu the decision L'rtited

~;~
~;~
~S;

Coolc-~~ i~. Board oj1~~"arderrs, 5~ U.S. z99 ( tSSi). paragraph 3i9.
Sulli~.au Guuther zoo.}, zS3.
Teuth Ameudmeur. "The po~~ ers uot delegated to the Uuited States b~. the Coustiattiou, uor
prolubited b~. it to the states, are resetl~ed to the states res~ecti~~eh-, or to the peo~le." Ratified
December i5, i-qr.
Iuterstate commerce became iutrastate cotumerce wlteu the acti~~itt~ across state liues ~~.as
iuternrlxed b~~ a local acti~-it~~.
Cuc i~. Toi~~rr n(Errol, ttó U.S. St-, 5z- ( tSS6): "goods do uot cease to be pat~t of the geueral tuass
of ptropertr iu the state, subject, as suclr, to its jurisdictiou, aud to tayatiou iu the usual ~~.ac,
tmtil the~. ha~~e beeu shiphed, or eutered ~~-ith a commou carrier for traus~ottatiou to auother
state or ha~-e beeu started upou such trausportatiou iu a coutiuuotts route or jouruer."
Iiidd r. Pearsurr, czS U.S. t(tSSS), Couuuerce did uot iuclude mauufarntriug productiou aud
storage.
Little, Bruce, A r~rse oj judiiial bac-kclidin~: artrficial resrraintsorr the c mm~rerce Pomer reach o(the
SherrrtanAct, iu: Uui~-ersin~ ofWiuois la~~- re~.ie~t-, ~-olume tqSS, uo } at i6S.
Puul i~. Statc oj l'ir~lirri~r, -5 U.S. i6S (tS6S), paragraph }S;: " Issuiug a polic~~ of iustu~auce is uot a
trausactiou ofcouituerce".
Little tqSS, t-3.
"Our couclusiou is uuaffeaed bt. the Teuth Ameudmeut ~~luch pro~-ides: "the po~~-ers uot
delegated to the Uuited States b~~ the Coustitutiou, uor prolubited b~~ it to the states, are
reset~~ed to the states reshecti~~el~~, or to the peoNle." The Ameudmeut state but a trtrism that all
is retaiuecl ~~-luch has uot beeu surreudered. There is uotluug iu the lustot-~- of its ado~tiou to
suggest that it ~~ as more thau declaratort~ of the relatiouslup ben~.eeu the uatioual aud state
go~-etwueuts as it had beeu established b~- the Coustitutiou before the Ameudmeut or that irs
purpose ~~-as other thau to allat. fears that the ue~~- uatioual go~-erumeut uught seek to e~ercise
~o~~~ers Ilot grau[Cd, auCl that the states uught uot be able to etiercise firll~- theu. resen-ed
po~s.ers. Uarh~~, at iiS, iz~; .ti~c-Cullnch r. M~rr~~lancl, .} ~~"heat;ót; L-nitcd States r. Fc~r~~cr, zSo U.S.
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Stntes t~. Dnrln~~~ thereUv expand'uIg the legislative powers of Congress. Iustead of
defuung uiterstate aud 'uitrastate, the Suprelue Cottrt looked at the ecououuc uupact
of the activitv on uiterstate conuuerce to determuie the scope of tlle Conmierce
Clause power. Urriied Stntc~c t~. Dnrbv~~s overruled the dual federalislu
uiterpretarion.~~~~ The Supreme Court referred to Gibboru t~. O(;dc~rr where Marshall
stated: "The po~ver of Cougress over uiterstate colmuerce is coluplete ui itself, Iuav
be exercised to its uanost eitend, and aclaiowledges no 1'uiutations other than are
prescribed 'ui the Constittttion."~~~~ Tlus power could uot "be eularged uor
d'uiulushed bv the e~ercise or non-etercise ofstate po~ver", hosvever,~~~

The Sitpreuie Court fotuicí that "[t]he po~ver of Cougress over uiterstate
couuuerce is uot confuied to the regulatiou of conuuerce aiuoug the states. It
e~tends to those activities intrastate wluch so affect iliterstate couunerce or the
e~ercise of the po~ver of Cougress over it as to make regulation of them appropriate
Iueans as to the attauuneut of a legituuate end, the ekercise of the grauted po~ver of
Cougress to regulate iliterstate colmuerce ..."~~Z

In the t946 case of Pr`rrdcrrtial Insrn`nnce co t~. Benjmrrirr the Supreme Cotut
uitroduced cooperative federalism ~vluch allo~ved the federal Congress to graut the
states po~vers that are ~vitlun its o~vn Conuuerce Clause powers. Iu the i~Si Cc~olev
v. Bonrd of Wnrderrs~~~ case the Supreme Court had ruled that the naau`e of the
subject that ~vas regulated deternuued ~vho could regulate. If the Court foimd a
subject to be of a nature to require e~:clusive federal regulation, the states svere
eYCluded fiom regtilatuig and the Congress could not graut the states the po~ver to
regulate. Iu PruderrtialIrtsurnnce Co v. Ber jnrrtirt the Supreme Court re-uiterpreted. It
found that Congress has the authority to sauction state regulatiou that has been
found coutrarv to the dormant Conunerce Clause bv the Supreme Court, grautuig
the Congress broader powers ui regulatilig comuierce aiuong the states.~~{

~S
i5S

~59
iGo
~F~

199 (1919).
"

U.S. ~~. Dnrbt~, jI2 U.S. I00 (IC~.}I).

L'.S. t~. Darbv, jI2 U.S. I00 (19.~I).

~~7ucll had viesved the Teutll Auleudlueut as a positive graut ofpo~~-er to the states.
Gibborks t~. Ogden, zz US I(ISz4), paragrapll Ig6.
U.S. r. Dnrbv, ~IZ U.S. Ioo (19.}I), paragraph rI:}: "The power of Cougress over iuterstate
commerce 'is colnplete iu itself, ulav be exercised to its utluost erteut, aud acl:uo~~.ledges uo
l'uuitatious, other thau are prescribed bv the Coustinttiou.' Gibbons t~. Oi~de~r, supra, q R'Ileat.
196. That power cau ueither be eularged uor dimiuished b~- tlle esercise or uou-e.r-ercise of
state po~~-er."
LCS. t~. Dorb~~, 31z U.S. Ioo (19~I), paragraph I13: "The power oE Cougress over iuterstate
couluierce is uot coufiued to the regulatiou of columerce amoug the states. It e.r-teuds to tllose
acti~~ities iurrastate ~~-11ich so affect iuterstate couluierce or the exercise of the po~~.er of
Cougress o~~er it as to make regulatiou of them appropriate meaus to the attaiulneut of a
Iegitiluate eud, the esercise of the grauted power ofCougress to regulate iuterstate columerce.
See McCulloch v. Marvlaud, 4 ~~'heat. ;16, 4zI. Cf. Uuited States ~~. Ferger, z5o U.S. 199. 39
S.Ct. ~~S)...

~

Coolc~~ t~. Bonrd oj1Vardetrs, S~ U.S. z99 (1851). Seleaive eiclusiveuess.
Sulli~~an Gtmther zoo.}, z5.}. "To the Coolev cotu-t, ouce the court fotmd a Couuuerce Clause
restrictiou, cougress could uot remove it. `If tlle Coustinttiou esclttded the state from makiug
aus-la~~ regttlatiug couunerce, certaiulv cougress cauuot re-graut or iu auv mauner recouve~~ to
the states that power.' That aspea of Coolev clearlv has Ueeu overl~tled: cougress is uow
~-iewed as ha~-iug authoritt- to couseut to state regttlations of couuuerce that ~~-ould othelwise
be barred bv the docmaut coulluerce power. See Prudcartin! Instlratue co t~. Be~rrjnntirt. Iq.}6".
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The graut of authoritv to the Federation and more parricular to the federal
Congress to nitegrate the~states' markets is subject to uiterpretation. Although the
Conuuerce Clause grants Congress the atithoritv to regttlate couuuerce aiuoug the
states, the e~tent ofthat atithoritv is dependeut ou the uiterpretarion ofthe clattse bv
the Supreme Court as is the linutuig effect on states' authorit~- to regulate. The
geueral graut of authorit~- to regulate coimuerce and the uiterpretatiou tliereof ui
~~arious docn-uies have uupacted tbe legal developuieut of uiarket uitegratiou ui
geueral and the uisttrauce market uitegratiou ui the Ututed States ui partiailar.

3.'-.5 Grant of Authority to Iutegrate the Iusurance Markets

The Ainerican Constitution does uot menriou iusurauce at all; uot ui the Conunerce
Clatise, ~~.luch is tbe article uicluded for the liberalization of uiterstate conunerce iti
the Ututecl Stares, uor ui anv otber article of die Coustittition.~~~ ~Vliether tlie
Federation lias the authoritti. to uitegrate the Ututed States insurauce markets aud
the e~tent to ~~-luch tbe Constitution and federal regttlations can 1'uiut botb states
and tnarket participants, depeuds on the uiterpretation of the Couunerce Clause
po~~'er.~~,~,

That "coiuuierce among the states" uicludes the busiuess of uisurauce was
established iu t9.}~, ui the case of linited Statcs ofAincrica v. South-Easter7i Lhiderii~ritcs
Assc~c i~ition ct al.~~- The Ututed States Supreme Cotut ruled that the Conunerce
Clause eucompasses the busuiess of uisurauce, establishuig Congress' authorit~~ to
regtilate the uisurance tuarkets.

The South-Eastern Under~~~iters Associatiou aud its memberslup of nearly Zoo
private fu-e uisurauce cotupatues and i~ uidividuals, ~vere uidicted 'ui the district
cotirt for alleged violations of the fecieral Sberuian Auri-Trtist Act.~~ti The members
ofthe South-Eastern Under~vriters Association coutrolled 90ó ofthe fire uisurauce
and 'allied 1'uies' sold bv stock fu.e insurance compatues iu siti states. The associatiou
and its members were charged ~vitli conspu~acy ui the form of a contuiuuig
agreeiuent and concert of actiou to tis prenuutu rates, agent's couuiussious as ~~-ell
as emplo~~uig bo~.cotts, coercion and 'uituiudation of the uisttrance compaiues,
agents and constuners. Tlus ~vas the t~-pe of conduct outla~~~ed b`~ the Sherman Act.
The Sherman act is a federal la~v that has been euacted on the basis of Congress'
po~~-er ui the Cotmnerce Clause, and prolubits "e~-er~- coutract, combuiatiou ui the
forui of trtist or other~~-ise, or conspu.ac~~, ui resn-aiut of trade or couuuerce auioug
the se~~eral states."

~ t,;
~r;n

w-
~6S

Leuaetts tqSS, t5: Cooperati~~e federalism.
Nor does it meutiou tuost areas of busiuess or la~~~ bv uatue.
The Uuited States Coustitutiou iu geueral aud the Commerce Clause iu particular, as opposed
to legislatiou, sets up oult' the barest po~~'er sn-ucture aud iudi~'idual aud states rigltts: article ~,
sectiou S subsectiou 3 Uuited States Coustitutiou: The Cougress shall ha~'e the po~~'er to
regulate Cowuierce ~~ ith foreigu uatious, aud atuoug the se~'eral states, aud ~~-ith the Iudiau
Tribes.
C-.S. ~~. Sorrth-E.astcrn L"rrdcr~rritcrs Assuci.rtinrr, 3zz U.S. 533 ~t9~-I).
Cougress passed the Sliermau Auti-Trust Act ([5 USCS ~~ t--) iu luh' iSqo, iu order to
pre~'eut OC SUppreSS de~'ices Or pl'aCC1CfS R'111C11 Cl'eate 1llOllOpO11eS Ol CeSCCaill trade Or
cotumerce b~' strppressiug or restrictiug competitiou and obstructiug the course of trade.
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The Attoruev General of Missotu'i attempted to stop the rate tiiing Uv the Soutli-
Eastern Under~vriters Association. A complaint ~vas filed ~vith the Deparaneut of
Justice that resulted 'ui a federal investigation. As a result, a crui~ial nidicmient ~~'as
brought against the South-Eastern Uuderwriters Association.

The South-Eastern Under~vriters Associatiou arg[[ecl that rhere ~vas [io
requu-euient for insurance colnpal~ies to couform to the standards of business
couduct establisllecl bv the federal Slier[llau Act because "the bt[suiess of uistu'ance
is not couuuerce." Because the Sherman Act was created on the basis of and shaped
accord'uig to the liuuts of tlie Conunerce Clause, and it had long beeu established 'ui
1SCS in Pnul [.. Vir'f~irrin~~~~ and subsequent cases that the business of uisurance was not
couunerce under the Conuuerce Clause, the Shermau Act could not applv to the
business of iusurauce. Loug stalid'uig Supreme Cot[rt case la~v forced the district
court to rr[le that despite the interstate character of uiauv of the trausactious "the
business of insurallce is not couuuerce"~-~ aud couseqi[enth' "iusurauce" contracts
could uot be cousidered "ulterstate couuuerce" or "interstate trade" and that
therefore the Sherlnau Act did uot apply to the South-Eastern Under~vriters
Association.

Tlus long staud'uig Supreuie Court case la~v dated back seventv-tive vears to the
1S6S case of Paul v. Virf;irlira.~'~ At that time uisurance was uiuch more local than ni
19.}; ~vheu iusr[rance hacl become au interstate btlsiuess. The iusurance uidr[strv had
challeuged the legislative powers ofthe states to regi[late the insu['ance uidustrv. The
uisru'ance indt[strv coutended that the Colistin[tions' Conunerce Clar[se luiuted
states fiom regulatiug interstate conunerce, svhich ui their OpllllOll uicluded the
Uusiness of uisr[rance.

Paul svas a Virgu~ia resident and an appointed agent of several uisurance
couipalues uicorporated in the State of Ne~v l'ork. To be aUle to work as an ageut
for foreign (i.e., orlt-of-state) uisr[rance compalues, he applied to the proper Vugu~ia
olhcer of the district for a license. The Vu'gu~ia statt[te, an Act of the Vll'gulla
legislattue, provided that uisurance compalues not ulcorporated uuder the la~~'s of
the State of Virguua, are not allowed to carrv ou its busuiess witlun the State of
Virgil~ia ~vithout fust oUtauung a license for that piu'pose. It fi[rther stated that a
liceuse caluiot be received imtil the companv has deposited ~vith the Treasurer of the
State of Virgilua, bouds ofa specified character in an amotuit varviug fiom ~;o,ooo
to ~So,ooo. A subsequent Act declared that no person shall, without a liceuse
authorized bv la~v, act as au ageut for anv foreign iust[1'ance companv.

Neither Partl uor the instu'ance compalues he ~vorked for couiplied ~vith these
requirements and the license was refused. Paul acted as au agent for the Ne~v ~'ork
compalues despite the fact that he did not have a license fiom the State ofVil'gilua.

~~~
~-~

Sarnucl Paul i~. thr Conrmonivcalth o~ ~'ir~irriu (Paul i~. ~'irflirri~r), -5 U.S. t6S ( [S6S).
Siuce the Supreme Court iu Puul~v. ~'ir~irria held that a Virgiuia State staarte wllich regulated
foreigu iusurauce com~auies did uot offeud the Couuuerce Clause because "issuiug a Policv of
illsurauce is uot a trausactiou ofcoulluerce" ( paragraPh [S~), the statemeut was repeated, aud
~~-as broadeued iu cases similar to P~ru{ ~~. l'irgirria. Tlus decisiou placed the authorin- to regulate
iusurauce ~~~ith the states rather thau with the federal goverumeut aud the authoritv to regirlate
iuter-state trade iu iusurauce ~~~ith the state iustinrtious rather than with the fecleral Cougress.
Iu HooPc7 v. C~rlifiirrria, 15S U.S. 6.}S ( 1Sg.}) the statemeut ~vas reaffirmed aud the court added
that "the busiuess of iusurauce is uot coulmerce."
P~rul [~. Statc of~-ir~irria, -S U.S. [6S ( [S6S).
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For the ~-iolation ofthe Stantte be ~~~as cons.icted and sentenced to pay a fine of ~So.
The Supreme Court ofVirguua attirmed the decision.

Paul subuutted that the state statttte coutlicted with the Conunerce Clause ~~'luch
authorizes Cougress "to regulate couunerce with foreigu uations aud aiuoug the
se~~eral states." Patrl argued "that these pro~zsious of the Virguua stantte are
esseutiall~~ and distuictlv a regirlatiou of coiuuierce ben~-eeu Virguua aud other
states," concluduig that the state stantte was uivalid. The statute could onh~ be fotuid
~-alid if the busuiess of uisurauce ~vere uot uichtded ~vithui the tertu "couuuerce."
Paul referred to Gi~borts ~~. Of;de~rt'-2 for its uiterpretation of "couuuerce" where
Chief justice Marshall had said: "Conunerce ttndoubtedly is traffic, Uut it is
sometluug more: it is uitercourse. It describes the couiuiercial uitercottrse betsveen
uatious, aud parts of uatious, iu all its brauches." Accord'uig to Paul aud supported
bv the earlier Supreuie Court decisiou iu Gibvorts t~. OQdc~rr, because the bttsuiess of
uisttrance is conuuerce the ~'Lrgllll3 stantte ~~-as ui ~zolatiou of the Couuuerce
Clause.

lii Paul v. Vir~irria, however, the Uuited States Supreme Court disagreed. It was
fortv ~'ears after Gibiioru v. Ol;dc~rr aud the Supreuie Coitrt used a uiuch uarrower
uiterpretation of the Couunerce Clause power'-~ aud deteriuuied that "issuing a
policv of uisurauce is uot a nansaction of conunerce."'-{ As issuuig an uisurauce
polic~- ~~-as uot coimnerce, the Couunerce Clause did not app1~- ancl tbe states, uot
Cougress, held the po~~'er to regulate.

lii e~-er~- case'-~ followiug Paul v. Virgirtia that challenged the Supreme Cocut's
uiterpretation of the Couunerce Clause, state legislation or acts ~~-ere at issue aud
state authorin- to regulate had beeu challenged. Never ~~~ere Acts of Cougress at
issue or ~~~as the federal authorit~- to 1'uiut the regulator~. fi~eedom of the states
challenged. Iu the Sorrilr-Ecuierrt L'rtderx~riiers case, however, an Act ofCongress was
at issue for the fust tune. The Supreme Cotu't ~~~as uot asked to decide whether

I-2

~-;
~-~

Gibborr.c i~. Ogdc~r, 2z US i(tSz~).
The doctriue of dual federalism had made its euuv iu legal thuil:iug. See the pre~~ious sectiou.
Paul o. l"ir~ini~r, -5 U.S. t6S ( tS6S), paragraph tS~: "The defect of the argumeut lies iu the
character of theu. busiuess. Issuiug a policv of iusurauce is uot a trausactiou ofcommerce. The
policies are siiuple coutracts of iudemuit~- agaiust loss b~. fu~e, eutered iuto ben~-eeu the
corporatious aud tlte assured, for a cousideratiou paid bt~ the latter. These coutracts are uot
atKicles of comiuerce iu au~~ proper meauiug of the ~~~ord. The~- are uot subjects of trade aud
óatKer offered iu the market as sometluug ha~~iug au e~isteuce aud ~~alue iudepeudeut of the
parties to them. The~. are uot couuuodities to be slupped or for~~~arded from oue state to
auother, aud theu put up for sale. Thev are lil:e other persoual coutracts bet~~~eeu parties ~~~luch
are cotuhleted bt' their siguanu-e aud the trausfer of the cousideratiou. Suclt coua.acts are uot
iuterstate trausaaious, though the gat~ties mav be domiciled iu ditfereut states. The ~olicies do
uot take effect - are uot eaecuted coutracts - uutil deGvered bt~ the ageut iu ~'u~giuia. Thee are,
theu, local trausactious, aud are go~~erued b~- local la~i.. The~~ do uot coustiarte a part of the
commerce ben~-eeu the srares au~. more thau a coucract for the purchase aud sale ofgoods iu
~`u-giuia bt- a citizeu of Ne~~ 1'ork ~~~lulst iu ~'irgiuia ~~~ould coustitute a portiou of such
couuuerce."
Huupc~r~ r. Califorrria tss U.S. 6.}S, Ducat r. Chicaflo to R'all.(U.S.) .}to, Lii~crpool 8: L,Li~c 8~ Firc
Irrs. Cu r. ,tilussaihusctts to ~~'all.(U.S.) 566, Firc Assoc.. n~ P{rila. ~~. Nc~r 5'ork nq U.S. tto, Noblc r.
Alitchell t6.} U.S. ~6-, Ne~~~ Furk L. hrs. Co. i~. Cr~rrerts t-S U.S. 359, Nuttirtg i~. Mussachusetts tS3
U.S. S5„ Nort{nrestcvu Mut. L. Irrs. Co. i~. ~~'isconsirr z}- U.S. r,z, National L'niorr F. Itrs. Co. i~.
~Varrbcr~ 26o U.S. - i, Bothwcll ~~. Buc-kbcc Mears Co. i-5 U.S. 2-.}, Colgatc i~. Hari~m~ z96 U.S.
.}o~ -

i~



COOPER.~TION:~1~tONG ST:~TES, ECONO~UC INTEGf::~TION-OBIECTI~'E :11VD ME:~NS

SCdCeS were CO111peCeL1C CO regulate Che 171ISll1eSS Ol' ll1Sl1ra11Ce, bl1C ~~'hether a
Congressioual Act created under the Couunerce Clause applied to ulsurance
transactions stretclliug across state lules thus lullltlllg the fieedonl of lllarket
participants to act.'-~
The Supreme CourC ni the t9{3 ill tlle Solrtll-Eastcr7l Uruíertt~ritc:rs case ~~~as asked:

... not to uphOld atlother state la~c-, but to strike do~vu au Act of Collgress ~~.hicll
~~-as iutended to reglilate certaui aspects of the methods bv ~~~hich u~terstare
ulsurauce companies d0 bllSllleSS: alld lll SO dolllg, to uarrow the scope of tbe
federal po~eer to regulate tlle activities of a great busiliess carried otl back atld
forth across state lines."'--

iustice Black delivered the opiuion ofthe Court.'-ti To auswer this question the Court
had to etiplaui which part of collunerce was subject to federal power. iustice Black
found his auswer ili "some ofthe great cases" that uiterpret the Commerce Clause.''~

U.S. t~. Sorrth-Eastc~~rr L'rrtlcrtvrilers Assoiisrtiorr, 3zz U.S. 533 (Ig{{), paragraph 53-1-
LCS. t~. SoutlrEastcrn L'ndcrti~ritcrs Associatiorr, 3zz U.S. 533 (Iq{{), paragraph S{5.
lustice Stoue disseuted aud based lus couclusiou ou the iuterpretatiou ofcommerce iu light of
the iusurauce busiuess startiug fi.otu Paul t~. ~'ia.girria. He argued that "iu the se~.eun~ fi~-e ~-ears
siuce the decisiou of Paul t~. Vir~inia the Sttpreuie Court has adhered to the s.iesr that tlte
busiuess of iusurauce is uot iuterstate cotnmerce." lustice Stoue supported au tmbrokeu liue of
decisious begiuuiug svith Prrul t~. Virginia. His couclusiou ~s-ith regard to the fu-st questiou is that
the fortuatiou of iusurauce coutracts, aud the busiuess of iusurauce, is uot couuuerce ss~itluu
meauiug of the Coulmerce Clause. It is uot e~cluded fortu state regulatiou aud coutroL He
stares: "Tlus couclusiou seems, ... con-ect ou priuciple aud iu cotuplete hartuou~- ~~'ith the
auiform ruliugs bv ~-luch tlus Cotu-t has held that the formatiou ofall tvpes ofcoutract ~s~luch
do uot stipulate for the perforuiauce ofacts of iuterstate comluerce, are like~eise uot iuterstate
couuuerce."
lustice lacksou, ss-ho disseuted iu part, svas of the opiuiou that "the Coui~t cousisteutlv
sustaiued the riglu of the states to represeut the public iuterest iu tlus euterprise. It did so,
~~'iselv or ttu~~~iseh-, bv resort to the doctriue that iusurauce is uot cotutuerce aud heuce is
uuaffected bt~ the graut ofpo~~.er to Cougress to regulate comtuerce amoug the se~-eral states.
... The s~.hole strurntre of iusurauce regulatiou aud ta~atiou as it e.r-ists todav has beeu built
upou tlus assumptiou."
He stated that if the qttestiou ~~-hether the bttsiuess of iusurauce is couiuierce uuder the
Couuuerce Clause had beeu asked for the tust time he would have aus~~-ered it affu-mari~ el~..
justice lacksou was of the opiuiou that the busiuess of iusurauce is comuierce aud ~cheu it is
couducted os-er state liues it svottld be interstate couuuerce aud subject to Cougressioual
po~s-er. Hosces~er, siuce tlus ~.as uot the First time that the duestiou had beeu cousidered he
suggested a differeut path to aclue~-e the sauie result. He reasoued that Cougress has
regttlaton. posver over even- actis-ita ss~luch is held to be iuterstate couuuerce, aud ~-heu it acts
iu relatiou to such a subject, it ofreu has beeu held that it has "occupied the field" to the
elclusiou of the states. The federal legislatiou defiues the regttlariou aud outside the federal
regtilatiou the actieitv is free. iustice Tacksou's suggested path ~~-as to uatioualize iusurauce
supen-isiou b~~ legislatiou aud uot 6~- Court decisious.
He coucluded that the court should affirm the prior decisious iu ~~~luch it held that the busiuess
of iusurauce is uot commerce. Altliough uot held to be couuuerce, or iuterstate iu character,
the busiuess of iusurauce could be reached b~- Cougress "to prolubit specific actis-ities iu its
couduct that substautiall~~ burdeu or restraiu iuterstate couuuerce." Tlus suggested solutiou
ss~oitld leave state regttlatiou uuimpaired as loug as it did uor couIlict ~s-ith the federal
regtdatiou.
L'.S. r. South-Eastcrrr C4rdcrtvritcrsAcsociation, 3zz U.S. 533 (19{{), paragraph 5{9.
lustice Black fouud the ausss~er to the questiou iu the cases iu ~s~luch the Coustitutioual
iuterpretatiou of the esteut of the Couuuerce Clause ~~-as uurelated to iusurauce: Gibburr.c t~.
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He found "the most widelv accepted general description" of coiumerce subject to
federal power iu the i8z~ case of Gibbor~s ~~. O~dt,~i's~ In ig.L}''' the Supreme Court
rentrned to the iSz~ broad description of commerce subject to federal regtilatiou:
"Commerce, undoubtedlv, is traftic, Uut it is somethiug more, it is iutercourse. It
describes tlie commercial iutercottrse bet~veen uations, and part of nations, ui all its
branches."

hi Gibbotu v. Oddc~i Justice Marshall coucluded that the Constinitiou grauts the
authorin- to goveru uitercoiuse among the states ~vith the federal govei7unent aud
the authority to legislate coimnerce amoug the states ~vith the federal Congress:

"The power granted to Congress is a positive power. It is the power to legislate
coucernuig transactions wluch, reachuig across state bouudaries, affect the
people of more states than one; to govern atfairs ~vhích the uidividual states, ~vith
their 1'uuited territorial jtu-isdictions, are not fitlly capable of governuig."'ti'

Tlus led to the couclusion, accord'uig to Justice Black ui Soutli-Ecutet7t Uriderivriters,
that the Uttsuiess of iusurauce wlllch CO11d11ctS acti~~ities across state liues was not
ezempt fiom the autUority of the federal govermnent aud the regulatory authorin. of
Congress.'s~ The Uusuiess of uisurauce constiattes "coumierce auioug the several
states" and is therefore suUject to regulatiou Uv Cougress tuider the Couunerce
Clause. The Supreme Court stated that "no conuuercial euterprise of any kuid
wluch conducts its activities across state I'uies has Ueen held to Ue whollv Uevond the
regulatory po~ver of Cougress tmder the Couuuerce Clause".'s{ The busuiess of
uistuauce ~vas no e~ceptiou to that rule. For the first tnne suice the Court hauded
do~s~i Prru] i'. Virilirtin seveuty-five years earlier, the uistuance uidustry was subject to
federal regulatiou imder an erpansive Conunerce Clause. Soutli-Ecuter~rt Urider~i~riters
established the authoritv of the federal goverinnent to regulate the iustuauce
uiarket, creatuig the possibilitv to liberalize it Uv luiutuig Uoth uieuiUer states as ~vell
as market participauts in their~heedom to regulate and act ou the uistu-ance markets.

.~ Conclusion

Over the vears the European Cotmnututv has developed into a"legal eutity
couiprised of states for the purpose ofpursuing certaui conmiou ends and ~vluch has
Ueen giveu, to tlus elfect, the po~ver to elercise luiuted Uut direct jurisdictiou over
their citizeus, but where for all other fields of public acrion the uidividual states
maiutaui their hill autouomy."'s~ Although not a federation, the Europeau
Couunuiun~ resembles the orgatuzatioual sn-ucture of a federal system.

The European states jouied 'ui au iutergoveruuieutal Conunututy ~vith
supranarional po~vers. Tlus cooperation auued to "promote a harmoiuous
developmeut of ecououuc activities, a contuiuous and Ualauced e~pausiou, au

Ot~den 9 ~~'heat i, Lottcrv case iSS U.S. 3zt, Hoke v. Lbtitea States zz- U.S. 3oS, Lórited St~ttes i~.
Simpsun z5z U.S. ~65, Brooks v. L'itited States 26- U.S. .},z, Thorrtton ~~. L~nitcd States rt U.S. {t~,
Pcnsacula Tclcii. Co. i~. ~~'csterrt U. Telc~. Co., 96 U.S. t.

's" L~.S. r. South-Eustc~-n C'rtdcru~ritcrs Assuiiutiurt„zz U.S. 5~3 ( i9.}.}), paragraph 550.
'S' The i93o's ue~v deal abaudoued dual federalism.
~sz L'.S. v. South-E~asicrn L'rrdcrn~ritersAssociatiort, 3zz U.S. S33 ( t9;.}), paragraph 55z.
'S~ C'.S. r. South-Easicrrt L'rtdcruritc~rs Assuciatiort, 3zz U.S. 5J ( i9.}~), paragraphs 550-553.
'~f L'.S. r. South-Easterrr C~itderirritcrsAssociatiort„zz U.S. 533 (t9~~), paragraph 553.
'SS Peruice tqqó, footuote zt.
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uicrease iu stabilirt-, au accelerated staudard of livuig aud closer relatious Uenveeu
the states belouguig to it."'ti~ It required conunou actiou to eluiuuate the barriers
wluch divide Europe, to ensure econonuc and social progress, as well as concerted
action to remove e.tistuig obstacles ui order to gt[arantee steadv e~pansiou and a
proper fiuictionuig of tUe couunou uiarket.

The E(E)C Treatv authorized the COlllllll[1llCV ío Uuid member states and,
together ~vitU Conunuiun- uistinuious, luiut states ui theu- authoritv to regulate aud
market participauts ui theu~ liUertv to act ui order to elunuiate iutentioual Uarriers
and muwiuze obstacles to uiterstate trade. The Coimnuiutv is Uased on the rule of
la~v aud the uietuber states' sovereign rights have beeu liuuted Uv the Treatv. The
inember states uiust comph~ ~vitU Cotmnuiutv la~v ~vluch supercedes state la~v, is
directlv applicaUle, couferruig obligations ou ntetnber states, Uttt also grautuig
euforceaUle rights to its uatiouals. Tlie Treatv contauis specific prolubitious for
states and market participants alike, aud attributes selective and specific authoritv to
the Couunuiutv aud its uistitutious to iutegrate uiarkets.

The Uiuted States of America is a federation. It too is a"legal eutitv coniprised of
states for tUe pitrpose of purst.tuig certaiu coimuou euds aud ~vlucU Uas Ueeu giveu,
to tlus effect, the power to exercise 1'uiuted Uut d'u.ect jt,[risdictiou over tUeu~ citizens,
but ~vhere for all other fields ofpublic action the uidividual states inauitaui their fitll
autonouiv."'`- TUe federal structure ~vas choseu after tUe Confederation could
not solve iuterstate trade proUlems. The Articles of Coufederatiou did not grant
authoritv to the Confederatiou and its uistitution to lunit states' aud market
participants' fi.eedom to regulate and act. The Coufederatiou ~vas unable to
minin~ize obstacles and elinuuate iuteutional barriers to interstate trade.

lii the ue~v Federation the states did uot onlv surrender their uiternational
sovereignty, the~~ also liuuted their uiterstate sovereigntv. The Federation can Uind
states ui uiatters of ~var, peace, and a~eaties, that of levvuig uiouey and regt.tlatiug
couunerce ~vith foreigu natious aud the liidiau triUes, aud are linuted Uv tUe
Constinttiou ~vith regard to fiscal matters, inonetarv matters, and matters of uiter-
state couiuierce.

In the Coustinttion a geueral authority to regtdate couunerce among the states
~vas uicluded so the Federation aud its uisrit~utions ~vould Ue aUle to muiuiuze the
obstacles aud eliuiiuate the uiteutioual Uarriers to uiterstate nade ~vlucU tUe
coufederatiou had Ueen tuiaUle to do. Tlus geueral authorirt. coutauis uo
prolubitions, selective grants of authoritv or tasks for the Federation aud the
institutions as e~ist ui the EC Treatv. There is no mention made of economic
iutegration, elitniuation of Uarriers and luiutuig states' and market participauts'
freedom to regulate or act, leaviug it to Congress how to use tlus authoritv.

The ecououuc iutegratiou of markets, the eliuiuiatiou of uiteutional Uarriers and
lllllLllllzlllg oUstacles to free aud fair uiterstate trade to accouiplish tUe proper
ftuictioivng of their couunou market, was one of the reasons for establishuig a
European Ecououuc Couunuiutv bv the Etu-opeau states aud a Federatiou Uv tUe
coufederate states. The uieaus choseu ~vere the sauie. Create au orgatuzatiou tUat
not oiilv Uuids tUe states, as lll a traditional international orgaiuzation or ui the
coufederatiou tUat preceded the Federatiou, but tliat luiuts tUeir sovereigun~ aud

'~~' Article z EC Treatv.
'ti- Peruice [996, Eootuote z~.
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that grants the iustinrtions the authoriry to luuit the states' authoriry to regulate aud
the uiarket participants' libertv to act.

Ili tlus cliapter I have described the differeuces ui the fortus of orgatuzariou aud
grants of authoritv choseu b~~ the Etuopean states and the Auierican states to
accoiuplish the saiue objecti~-e, a proper fi~uctiotuug (coiuiuon) uiarket ~~~here
uiteutional Uarriers are eliuiiuated and obstacles are iuiiuuuzed among the states. lii
the siiUsequent chapter l descriUe the oUjective of state uisurauce market regtdation:
the protectiou of the uiterests on the uistuauce market for a proper fiuictiotuug of
the state market.

~o



Chapter 3

The Objective ofInsurance Market Regi~lation

I Iutroduction

lii the previous chapter, I described the objective of econouuc uitegration as the
eluuination of uitentional barriers and the min.uiuzation ofobstacles to tiee aud fair
uiterstate trade to accomplish a proper fimcriouuig of the coimnou market. ~Vhere,
for the purpose of econouuc uitegratiou, state regulatious and market participants'
acts mav be considered obstacles and barriers that ueed to Ue eluiuuated, for purpo-
ses of state iusurance market regulation these regulatious and acts form part of the
states' uisiuance la~v structitre that assures the proper hmctioiuug of die state
iusurauce market. Tbe eliuunatiou of tbese regulatious aud acts mav uudernune tbe
uiterests that meuiber states auu to protect, and distiu~b the establisheci balance
benveen the iuterests that are beuig protected.

Tlus chapter elaborates ou variatious ui the rules and regulatious that goveru
access to the state uisurance market, the orgaiuzation of tlie state uisurance uiarket,
and the beha~~ior of state market participants. I ~vill describe the uiterests uivolved,
and provide examples of the numerous ~vavs ui ~vluch uiterests are protected b~.
state regulation. -

Section 2 begius ~vith a brief lustory of uisurance regulation. Ho~v iustlrance
regulatiou developed fiom the suuple regulatiou of coutracnial relatiouslups to
cover all uiteractious aud acti~~ities ui the insiuauce market. Section ; divides the
interests state regulation protects uito three categories: the iuterests of the
cousiuuers of uisurauce services, the interests of the uisurance providers, aud the
uiterests of the state ( other thau as consumer or pro~~der of iusurauce ser~-ices), ui
the iusurauce market. Tlus section provides e~:amples of the different wavs ui wlucb
states (used to) protect these ulterests as well as the variatiou ui tbe uitensitv ofstate
regulatiou. -

I do not auu to be e.s:hausrive ui recoimtuig either the uiterests of the insurance
uiarket or state regulatious. I defuie the objecti~-e of states' iusurauce regulation as
the protection of the uiterests in the states' iustuance ularkets to assiu-e its proper
fiuictioning, aud provide a sample of these insurance uiarket iuterests aud the
varietv of ~vavs ui ~vluch states could, and have regulated, to protect them. Section .{
suuunarizes aud coucludes the cbapter.

2 History ofInsurance Regulation

Oue of the oldest recorded regulations ~vith regard to the transfer of risk can be
found 'ui tbe Babvlouiau Code of Halmnurabi from zz5o B.G The Bab~~loiuans
traded outside tbeir local uiarkets. To eucourage trade ~vitb other uiarkets despite
tbe distauces aud danger aud to uicrease trade (~vluch could be ~~er~- profitable),
uierchauts developed a loan for traders ~vith au elemeut that eluiunated the trader's
risk. Aiuoug other trade uiatters, the Code of Hauuut~rabi regulated tlus loau.

The loan ~vas given to the trader Uv the merchaut, either uI the foriu of mouev or
goods, ui returu for uiterest. Tbe trader could bin- or borro~v goods froul the
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merchants to trade ill other nlarkets. Iucluded iu the loan ~vas the uuderstaudiug that
~~'heu the uierchaudise arri~-ed safelv in the other luarkets aud ~vas traded, the trader
had the obligatiou to repav the loau with iuterest or a perceutage of the profits.111e
attracti~-euess, aud success, of this loan ~~~as the extra clause. Because trad'ulg over
distauces ~~-as protitable but ver~. daugerous, it ~vas difficult to tuid traders ~vho ~vere
~villillg to take great (physical aud econonlic) risks. It ~vas ill the merchants' iluerest
to trade theu' goods'ti~, aud with this forui of loau the merchaut rather thau the
naders bore the risk. The la~~~ did not obligate traders to repay the loau ifthe goods
tvere lost due to robberv or accideut.'s~ This Babylouiau loau, stiplllated 'ul a Code, is
the fu'st recorded forln of(uiunlal) ulslirauce"~" iu history.'~"

~Vlule uilrnral ulsurauce implies uiterest by the ulsurer ill the goods he inslues,
uou-ullitual uisllrauce iuvol~'es a parry that is ~~-illuig to iuslire goods he has uo
illterest in. The Rouiau regulariou ul the Cor~us jiiris Cic'ilis"~2 ofa uiaritime loau verv
unuh resenlbled the Code of Hallunurabi in its reglllatiou of loans for nade and
each parties' obligatious. T1ie Roulaus, ho~vever, uot olilti~ tlsed the forlu of uiltnlal
ulsurauce for trade, thev also ultroduced nou-mutual uisurance.

As earl`. as 215 B.C.'~~ the Rolnau goverulnent ulslued the merchaudise oftraders
agaillst loss bv accident if the~~ luldertook the dangerolls task of deliveruig goods
fiom Rome to the battlegrolmds ul Iberia. The Roman govermneut had no uiterest
iu the merchaudise, it ~vanted to eucoluage traders to bring goods to its people. Iu
renlrn for iusurance the goverlluient did uot receive a preulium but saw its ulterest
in renderuig ser~~ces to its people takeu care ot:'~{ All the traders that took their
merchaudise to Iberia were insured by the Roman goverlluieut.

Ll addition to trade iusurauce, other forms of iusurauce developed separately
from trade. The faulily ullits and later medieval guilds' ~s are responsible for the
de~'elop111e11C Ol 3 SVSteul of lnl~nlal L11sUrauce agalllst flle. These fauulV llllltS ~~'el'e

self-contaiued and~ their members helped one another to rebuild a home lost
tluough fire. Later munial liabilitv fell on all nlembers of a societv, a ~~llage or
gluld.'~~ A developlneut took place fioui assistiug uleuibers ofthe sauie connntuutv,
~vhether that ~vas a faulily ullit or a~~illage, to the creatiou of a ullrtlial hmd 'ul ~~-llich

'ss C.F. Treuerc~', Thc Oriflirr urrd earlv Histor~~ of Irrsur~iricc. Iru-ludirr~ ihe Corrmact ojBottorur~~, 19z6,
P.S. Kulg ~C- Sou, Lcd, 5S.

'ti'~ Treuerr~-1q26, 5~.
"~" 1~4utual iusurauce uuplies au ulterest of the iusurer iu die goods he iuscu-es. Tlus fu'st fotw of

iusurauce ~~ as a mutual iusiu'auce (or bottomr~-). Patties eutered iuto av agreemeut that the
leuder ~~ould uot be repaid iu case of loss of the (ship aud) merchaudise bt accideut. If the
goods ~~~ere traded as plauued tlle borro~~.er ~~'as to repa~ tlie loau aud pa~- the prize for the
loau iu the form ofprofits or high iuterest ou dle loau made as.ailable to hun.

'~' Treuerr~-19z6, 5;.
'~z Si.ith ceutiul. (5~9-535)-

See for huther reading H. F. lolowicz, Historiial Inrrorluc-tion tn the Stt~tii~ ojRonran Lum, zud ed,
Cambridge: Uui~'ersin- Press lqsz.; H. F. lolo~s-icz Ronrmr Fornrdations u~ Alodern Lum Romau
fouudatious of moderu la~~~, Oiford, Clareudou press, 195-; A.T. ~~ou Melueu, Thc cii~il lai~~
s~~stcm: cases arrd mate~r-iuls j~ir ihc iornparatii.c strrd~~ nf lart~, Bostou [etc.]: Little, Brossu aud
comp. 195-.

"~~ Treuerr~~ 19~6, loS. Fouud 'ul a passage from Li~~ .
"~i Treuen-~. tqz6, 11.}.
'~~ Treuerr~ 19z6, z},.
'yF Treuert~' 1q26, z~S.
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THE OBjECTI~~ OF INSURAIVCE M.~F~I~ET REGULATION

every uieuiber had to pay their share ui the i3rF~ ceuntrv A.D."~- Nou-munFal
uisurauce agauist fue aud other losses developed much later.r~s State regulatiou of
tue uisurauce, as ~vith trade iusiuauce, remauied 1'united to the contracntal
relatiouslup ofthe parties.

Although goveriuueuts regulatious layuig do~vu iusurauce rules appear uiore
regiFlarlv from the i.}~F~ cennuv, they coutinue to focus on the coutractual
relatiouslup of the uisiuer and the policv holder.~~~ It is uot uutil the Industrial
Revolutiou inass nugratious to the cities, aud the inoderuizatiou of sociery ~vith its
cousequent iucrease iu the use of uisurauce, that regiFlations begiu to uiclude
supervisiou of iustFrauce providers aud the operatiou of the iustuauce uidustr~~ iu
the market. ~

The e~pansiou of overseas conunerce, the growuig iudustrial cities with large
populatious aud ~varehouses, uicreased uot ouly the deuiaud for uisurauce services,
but the supply of uisF.uance products as ~vell.Z~~~ Iu addition to the iuitial nd 1FOc
imderwriters, the tBCli cennFry saw the formatiou of iuiderwriter orgaiuzatious to
collect prenuums, gather reserves and settle losses.Z~~ Tlus developmeut Erom ad-hoc
aud luuited 'uisurable uiterests uito an ecououuc activity iu ~vluch huge fornuies aud
mau~~ uiterests ~vere at stake resulted 'ui the regulatiou of the iusiuance markets
e~tend'uig beyond connacnial relationslups.

Uutil the beguuiuig of the i9~F1 cenntry, the connacnFal fieedom had prevailed
tuider the assiuupriou of equality bet~veeu the uisurer aud the iusured. State
regulation concerued itself solely with the contracnFal relationslup of the parties.
The developuieuts iu the i9r~ ceunFrv iuade clear that ~veaker parties to a coutract
existed aud that they ueeded their uiterests protected. The state becauie a~vare that
uist.uauce compaiues aud iudividual policyholders were not ahvavs equal contracnFal
parties and that both policyholders aud the uisured ueeded ~state regtFlation to
protect their uuerests agauist those of the F.uider~vriter orgaiuzatious.zU2 Iu addition
to protectuig the cousumer uiterests, states started to protect policyholder uiterests
ui the iusurer's solveucy of the nisurer by regi~latuig the fuiancial supervision of
uuderwriters' activities.

The couipetitiou auioug uisurers led to cbarguig preiniums that ~vere uisufficieut
to cover losses wheu they occtured ~vluch ui nFru resulted 'ui banl~uptcies. Iu the

c~-
~~~s

Treueriv iqz6, zs6.
It is uot imtil the r, ~~ ceuturv that documeutatiou of coutracts bv private persous that offer
uou-mutual iusurauce agaiust fu~e start to appear. Dorhout Mees uu T.1., s-ierde dncl:
Schacic~~cr-ekc~rin~srec ht, w.E.l. Tjeeuk williiil;, Z~~~olle t96; , z~.
Dorhout Mees rq6; , co.
Treuern~ iqzó, is6.
Harold E. Ravues, A Histor~~ o(British Irrsrrrarrcc, iq6{, Pitmau Publisluug Co., p. -3.
Duijkersloot, A.P.~V. ( t995) Europesc intcgrcrtie i~er~ekcrirrgsbedri~f crr sl~stcrrrert i~arr
oc.cnc~idstoc~icht, Uui~~ersiteit vau Aiusterdam, Amsterdam, p. iz.
Borgesius, l. (19-~) Dieru-tern~crkcer, i~c,-tigirrgsrecht c~rr i~cr:.ckerirrgsbcdr~ irr dc Europesc
Ecorronrísihe Gcnrcerrschap, Kluwer, De~-euter, p. z;.
~~'ansiuk, l.H. (i99-) Ver-ekerin~, eerr juriduch prodrrct irr eeu kritische buiterrivereld, Het
~'erzekeriugs-Arcluef-.{, ioz.
Fritz Reicheit-Facilides, Haus Ulrich lesseruu d'Olis~eu~a eds., Intcrrtatiorwl Irrsurarrce Contr~ut
L~rm in the EC, Proceediugs of a Coiuparati~~e La~~- Coufereuce held at the Europeau Uuiversitv
Iustitute, Floreuce, Mav z3-z.}, iqq[, Klu~~~er La~~- aud Talatiou Publishers, De~'euter the
Netherlauds, iqq;, at ~.
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Atuericau states of Ne~v Hatnpslure, Massachusetts, aud Veruiout couuvissious
were created to supervise the uisurance uidustrv, aud 'ui parricttlar the solvencv of
uistuauce providers. Elizttr ~Vright, conuuissioner of the State of Massachusetts,
saw a law passed that obligated life iusurance cotnpatues to form tecluucal
reserves.L~~~ Benveeu the end of the i9~~~ ceuturv and the earlv zo~~ ceutttrv most north
Atnericau and ~vesteru Europeau states developed 'uisurauce regtilation that
provided rttles aud regulatious for uisttrauce couipatues aud their supervisiou.Z"{

Iusttrauce uiarket regulatiou ~vas soou thereafter ekpanded to uiclude the
iuvestmeut of capital, policy rates, market access, taxation of iusurance compatues
aud competitiou. ~Vith the expansion of iusurauce services the uiterests of the
uisurauce market uicreased 'ui kind aud ntuuber, triggeriug a gro~vth of state
iusiuauce market regulation.

3 The Protectiou ofthe Iuterests ou the Insurance Market

Iusurauce is the trausfer offuiaucial cousequeuces ofrisk tnaterializatiou. Wlule the
objective of uisurauce is the protectiou of oue uiterest, that of the uisured against
the fiuancial consequences of risk materialization, the objectit-e ofstate regulation is
the protection of the iuterests ui the uisurauce market. Although these iuterests
uiclude the uiterests of the policvholder, thev are uot 1'uiuted to them. They also
uiclude the iuterests of the provider of uisurauce prodticts aud the iuterests of the
state.~"~~

Although the uiterests ui the state uisiuauce markets are comparaUle, and the
oUjective of state regttlatiou is the satue, i.e., the protecriou of the uiterests iu their
uiarket to assure its proper fiiuctiotuug, the appreciatiou of t[lese iuterests and the
protectiou pro~~ded varies per state as does the states' iusurance market regulation.

liiterests ui the uisttrauce market cau Ue di~~ded 'uito tluee categories: consumer
uiterests, uisiu~ance provider uiterests, aud state interests. The objective of state
uisurance regulation is to protect these three categories of uiterests, to a lesser or
greater degree, sitnultaneously. lii the suUsequent suU-sections I disatss these tluee
categories aud sotue oftUe regulatious that protect tUeui.21~~

3.i Regulatious Protectiug the Interests of the Cousumer

T1ie consumer on the uisurance market is the partv that transfers risk for a price, or
the party for whom risk is transferred for a price, agaiust the fmancial consequences
ofrisk uiaterializatiou.ZO- Coustuuers ofuisttrance services pay for services they uiav

:~~;
zo;

zo5
:~~

Borgesius t9-.}, p. r.
See for developtueuts in the Netherlauds, Frauce, Itah-, Belgium, Lutembourg, Germauv,
Uuited Kiugdom, Detunark aud Irelaud: Borgesius t9-.}, r ct sq~~.
Other thau as a cousumer of iusurauce services or a pro~-ider of iusurauce services.
Tlus papragraph does uot attempt co give au eshaustive list of iuterests ou the iusurauce
tnarket uor au exhaustive list of etistiug state regulatious. It uiereh- gives a satuple of the
various iusurauce tuarket iuterests aud the state iusurauce regulatious that protect these
iuterests.
Tlus defiuitiou of cousumer iuterests iucludes the iuterests of the policvholder as well as the
iuterests of the iusured. Reiusurauce activities Uv insurers are eicluded frotu tlus defuutiou.
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reqttire iu the fiinue.2ts Tlus gives cousiuners a t~vofold 'uiterest: bu~~iug iusurauce
services aud relvuig ou the uisurance service if aud ~vheu risk materializes. The state
regulatious that protect these uiterests cau be divided 'uito two categories, those that
make uisurance ser~~ces available and affordable aud those that protect (fiittire)
satisfactiou of uisurance clauns.

3.i.i Availability aud Affordability

To nansfer risk aud clauu coverage of the fmancial cousequeuces of risk
uiaterializatiou, risks first have to be uistirable. If uisurauce is uot offered, is too
eapeusive, or reserved for a select group ouly, risk camiot be transferred, i.e.
uisured.

There are various mauuers ui ~vluch uisurance services are made both available
aud affordable b~- state regtilatiou. If the uiarket is allowed to work, aloug svith state
auti-trust regttlatious to assttre couiperitiveuess ui the uistuauce iuarket, uistu'auce
cau be offered at au affordable price. Il; ho~vever, despite the deuiaud for uisurauce
services aud coinperitiou iu the uiarket there is lack of sttpply- or the service reuiauis
too e~peusive, state regulatiou can aid iu the availabilitv of (affordable) uisurauce.

The lack of affordable uisurauce services can be related to a certaui group of
cousuuiers or the place where the risk is siniated. hi the Uvited States as well as ui
the states of the Etu~opeau Conuntuutv, regtilations have Ueen uuplemeuted to
ensure that affordable uisurance is available to constuners for whom it ~vould be
other~vise tmavailable or tmaffordable tmder regttlar uiarket couditious. These state
regulatious that protect cousumer iuterests take inauy forrns. From regulatious
regard'uig the supply of iusurance, to polic,y rates, and the availability of state
sponsored 'uistuauce. Z~~v

"Of the i~6.2 uulliou private passeuger atttoinobiles uisttred iu the Uuited
States iu i995. 5-~ Lllilliou, or ~.6 percent of the total inarket, ~vere uistired
through residual market'~~~ mechauisms. Tl~e residual market's ~.6 percent share
of the total inarket is the lowest since i9~z. Iu the past z5 years, a high of ?.{
perceut ~vas recorded 'ui i9-8.

The uumber of private passeuger autos uistired through residttal cnarket
mechauisms is uot distributed evenly amoug all states. Depeud'uig upou such
factors as govertuuent regtilations and 'uidustrv competition, the size of the resi-
dual market varies dramaticallv frocn oue state to another. For eaample, the resi-

~"s Reversed productiou cvcle. Oue pavs for a ser~-ice rhat oue tua~~ requu-e ~eell iuto the fiinire.
Z~~ These regulatious are uot 1'uuited to protectiug the iuterest of the cousumers iu the a~~ailabilit~-

of these iusurauces, but also protect the state's iuterest iu executiug its public policv tasks.
L" "The residual market ( also l:uowu as the "shared markei') cousists of those coustimers ~rho

are uuable to purchase automobile iusurauce tlu.ough the voluutarv market due to a~.ariet~~ of
faaors, such as their dri~-iug lustotti- or stancs as fust-time drivers. Due to diese faaors,
iusurers expect that the fi~nire esperience of these ciri~~ers ~~ ill be lugher thau the preciictions of
losses aucl erpeuses uuderlving theu~ ~~olcmtarv market rates. For the ~~ast majorit~~ of
jurisclictious, tlus business is shared amoug the cornpauies iu nvo wavs: (t) applicatious iu the
residual marl:et are di~.ided ecluitabl~~ tluough ciirect compauv assiguiuent of the applicaut, or
(z) parcicipariou iu the resalts of~.arious pooling mechauisms."
https:~~~~~~~~~.aipso.cotnf faq-residual.asp
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dual iuarket mechauisms in such states as Utah, Ohio and South Dakota are
utilized to uistu~e fe~ver than t5o private passenger autos. In contrast, ui each of
the ten largest states, tnore thau ioo,ooo pri~-ate passenger autos are uisured
through the residual iuarket. Tliese ten states coinprise g.}.g percent of the
couutrvwide private passenger residual market busitiess. ""'

"The Calitórnia Automobile Assigned Risk Plan (CAARP) was created iu
tg.}, bv the state legislature witl) the essential purpose to provide autoviobile
liaUilitv uisurance to those ~vho "ui good faith" are eutitled to but are uuable to
proatre such uisttrance through ord'uiarv methods. The stanue uidicates a
legislative uitent to eucotu~age drivers to seek uisurance iu the voltuitaiti~ inarket
usuig the assigned risk plau oulv as a last resort."''-

"The Muuiesota Automobile Assigned Risk Plan (MNAIP) becaiue effective
December iS, ig.;z. The name ~vas changed to the Mumesota Automobile Insu-
rance Plan. The Plan becaine statutot-s~ effective iauuarv i, i9-2. All uisurers
~vrituig autoiuobile uisurance lll Muuiesota are reqtured to participate ui the
MNAIP. All agents and brokers hold'uig a ~-alid liceuse to travsact automobile
uisurance ui the state of Mumesota are eligible to subinit applications to the Plan.
Applicauts must declare and certiív that thev have tried and failed to obtaui
autoinobile iusurauce ui Muinesota ~vitluu the preced'uig 6o davs and have been
tmable to obtain such uisttrance at rates not e~ceed'uig those applicable under the
Plan."-' ~

"The Ne~v York Automobile Iusurance Plau (NYAIP) is the central
inechanistn established pursuaut to article 53 of the Ne~v York Iustuance La~v to
provide atuo liabilitv aud ph~-~sical daiuages coverages to tl,ose iusured ~vho are
uuable to obtaui such auto uisttrance ui the voltmtarv market. All uisurers ~vrituig
automobile uisurance in Ne~v York State must participate in the NYAiP bv
provid'uig such uistuauce.

All agents aud brokers holdiug a valid license to trausact automobile uisttrauce
busuiess ui Ne~v York State tnust be certified bv the Governiug Coininittee ui
accordance ~vith Standards and procedures approved bv the Superiutendent of
Insurauce prior to subinittuig applicatious to the Plan. Applicants must declare
aud certih~ that thev have tried and failed to obtaui automobile iusurauce iu Ne~v
York State ~vithui the precediug 6o davs aud have been unable to obtaui such
iusurauce at rates uot etceed'uig those applicable under the plau."Z'~

"A health uisurance "inaudate" is a requu.ement that an uisurauce coinpany or
health plan cover (or offer coverage for) couulloll - bllt sometunes not so
coinmou - health care providers, Ueuefits and patieut poptilations." "Iu r965, oi~lv
seveu beuefits were mandated bv the states; todav, the Cotuicil for Affordable
Health Inst~rance (CAHI) has identified more thau i,~oo inaudated benefits aud
providers. More are on their wav. In Jauuarv zoo.} aloue, CAIP followed the
uitroductiou of z95 ne~v mandates ui states across the counati.. This utuuber otilv
uicreased as the legislative sessions progressed.

... several states have adopted legislation that reqtures health instu-ers to

21 Itttp:~~~t~~w.aipso.coui~fac~residual.asp
z'z http:~~t~~~lv.aipso.coiu~ca~
21~ http:~~~~ww.aipso.com~uiu~
21~ I1Ctpa'~~~~~~'.a1psO.COltl~llv'

.~6



THE OBjECTI~~ OF INSl1R:WCE I~11RI~ET REGULATION

accept au~'oue ~~-ho applies, regardless of theu- health status, known as
"guaranteed issue." Or the~~ litnit insttrers' abilitti~ to price a policy to accuratelv
retlect tl~e risk au applicaut bruigs to the pool, kno~~-n as "cotmntuun~ ratuig" or
"tnociiíied comtuunin. ratuig."-~~

"Mumesota Compreheusive Health Association ~~~as established in c976 by
tbe Minnesota Legislaaire to offer policies of uidi~~idual health uisurauce to
Muiuesota residents ~~~bo ha~.e been ttu-ned do~~-n for health uistu-auce bv tbe
pri~.ate market, due to pre-ea:istuig health couditions. MCHA is sometuues
referred to as Muuiesota's "high risk pool" for health uisurauce or health
uisurance of last resort.

Curreuth~, about ,o,ooo Muuiesota residents are uisured b~- MCHA
throughout the State of Miiuiesota. Muuiesota Compreheusi~~e Health
Association is a nou-protit Mituiesota corporation, orgauized under Chapter ,;t,
of Mumesota la~~~. MCHA is not a state ageucv. It is regttlated b~~ the Muinesota
Deparunent of Coinmerce. A uine-iuember board of directors- pro~-ides polic~.
d'u-ection to MCHA. Au e~:ecuti~.e staff tnauages the adinuiistratiou of the risk
pool. Suice its fust year of operatiou lll Ig, -, MCHA has contracted with an
outside orgatuzation to perforui dav to dav operations of the plan."~

"Ne~v York ottèrs inanv state-sponsored programs auned at eusuruig Ne~~-
Yorkers ha~.e access to qualirv, affordable health care. Ne~~~ ~'ork's Child Health
Plus progratn, ~~-hich has beeu helpuig fatnilies pro~~ide health uisurauce for their
cluldreu suice iggi, has been a model for cl~ildren's health uisurance programs
across the uatiou. Iu December c999. the New York Legislature adopted the
Health Care Reform Act - HCRA zooo. The HRCA zooo package ofhealth care
uiitiati~-es uicluded t~~.o new programs - Familv Health Plus and Healthv New
1'ork - auned at makuig sure Ne~~- 1'orkers are provided with greater access to
more affordable healdi care coverage."-'-

In the Netherlauds about io tnillion people ( populatiou i6 tuillion) are uisttred
ui the "Ziekenfonds" ( public health care insurance). E~-erv emplo~-ed 'uidividual
~vi[h au aiuiual uicome under 3;,00o euro, e~~erv self-employed 'uidi~-idual ~~-ith an
anuual uicome tmder z.i,oso euro, and 'mdis.iduals ~~-ith state beuetits ha~-e access
to public healtb care. Acceptance bv Ziek~ fcnuls uisurers is obligator~~. All those
~s-ith an atun~al uicome above these luuits are requu-ed to ha~-e pri~-ate uisurance.
This current svstem ~vill be replaced 'ui Zoo6 bv tbe "Zorg~.erzekeruigs~~~et"
(healch care uisurance la~~.), a suigle healthcare uisurance s~-stetn for all Dutch
citizens, becotnes law. Insurers are obliged to accept e~~ervone and canuot refuse
applicants ~cith a predisposition. The state drafts a~ compulsot-~~ staudard
uisurauce polic~.. Cluldreu uuder iS pav no preniiuui. The ue~~. cotnpulsort- healtli
care uisurauce svstem is tuiauced through a zorgtceslag-'s ( higher contributious
for higher uicoiues).

(Before COlllllllillltV regttlation of tbe uistuance tuarkets) ui Gerinan~', the

-,; He~ilrh irisuranie maiidates i~i nc~ Srates zoo~, Couucil for affordable health iusurauce, PrePared
bt~: ~'iaoria Craig Buuce, D-u-ector of Research ~ Polics~, 1P ~Vieske, D-u-eaor of State Affau~s,
Julv zoo.}, http:~~~s1~w.uahu.org~go~~eruiueut~issues~maudated-health~CAHI-Mandates-
Zoo~.Pdf
bttp: ~~~s1s~~-.mchatuu.com~
bttp:f ~~~~~~~~.u~.hpa.org~indes-ue~s-.cfiu?page-id-~2
~l'et op de Zorgtoeslag. bttp:f ~~s-~~1~-.rniu~-c~-s.ul~dossiersf zorgverzekeriug~defattlt.asp
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state set the ma.tiiuum price of uisurance. The policv conditions as well as the
price needed ro be appro~-ed bv the go~~enuuent before beiug offered to the
public. This ~~-av the German go~~enuuent eusured that affordable uisurauce ~~~as
offered to iudividuals. If the price set bv the state was too lo~~. for instuers to offer
uisurance, rhe goveriuuent offered the uisurance instead. Health care, e~.eu todav
still not hariuonized in the European Uiuon, is still coutrolled bv the German
state, both price aud policv conditious, as ~vill be ui tlie Netherlands, for the
staudard 'uisurauce package, ~vith the iutroduction of the ue~v cotuptilsorv
healthcare uistuauce svstetu.

In the Ututed Kuigdom, "the Natioual Health Service or NHS as it is more
CotuluO111V k110~V11, ~~-as set up on the 5~~~ 1til~. i9.}8 to provide healthcare for all
citizens, based on need, not the aUilitv to pa}~. The NHS is tituded bv the taxpaver
aud tuuiaged bv the Departtueut of Health, ~vluch sets o~-erall policv on l~ealth
issues. It is the respousibilitv of the Deparaueut of Health to provide healtl~
services to the general public through the NHS."-'9

3.i.2 Satisfactiou ofthe Insurance Claun

The state uisurauce market regiilarions that protect coustuuer insurance clauus
consist of rn~o categories: the contuiuance of the uisurance policv and the
effecniatiou ofthe clauu.

Consuiuers' uiterests ~vith regard to the contuitiation ofthe polic~~ are protected
ui various matuiers ui differeut jtirisdictions. Coutuuiation of the polic`~ is
tlueatened by cancellatiou of the connact bv the uistuauce provider, either dtie to
breach ofcoutract or nusrepresentatiou bv the policvholder or uisured, or due to the
bankrtiptc~- ofthe iustu-ance provider.

States' uisurance coutract law regulates the cancellation of the policv Uy one of
the contractttal parties. It regtdates the conditions tuider ~vluch an uistirance policy
mav Ue canceled. Because consumer uiterest iu the contuiuatiou of the policy is
great, cancellatiou of the policy Uy the lllsllrallce pro~~der is often 1'uiuted aud
governed by snict rules. To evenniallv effecttiate a clauu for coverage the coustuuer
tuttst tuiderstaud the policy, or conn~act, aud the rights and obligatious thereof for
the conriuuatiou of the policv. Unclear policy terms aud "small pruit" can be
nusuiterpreted or suuplv tuissed ~vluch could lead to a deiual of an insurauce claun.
The states' approach to clear policy conclitious varies Uertveeu regttlatiou requiruig
the prior approval of policy couditions, coustuuer protecriou rules for uistuauce
coutracts, and their judicial review.

"Genuauv had (prior to Commuuitv regulatiou) a long standiug traditiou of
requu-uig appro~-al bv the supervisor ofcoutract conditions and pretuium rates. In
Geriuauv it ~vas believed that close and detailed coutrol of policv conditious aud
premium rates uicreased trauspareucv ui tlie iuarket, tuuiuuizuig differences
bet~veen cotupanies and makuig it easier for potential policvholders to choose
bet~~-een a~-ailable products.--"

zí~ httlx~~~~1v~~-.uhs.uk~Default.aspx
22" jeau Lemaire; Kivpa Subrauiauiau, Iris~rra~~cc rcZ;ul~itioii in Etn~opc and the lirriie~l Siates, S.S.

Huebuer Fouudatiou mouograph series, i6, Philadelplua, PA: S.S. Huebuer Fouudatiou for
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In the Ututed States "Policv fonns, iucluding applications and endorsements,
for propertv aud casualn~ uisiu~auce are frequently subject to filuig and approval
reqttiremeuts. A standard tue uistu-ance policy is reqttired by statute in sotne
states uiclud'uig New York, with some variations from state to state."--~

Iu the USA all states have a supervisort- uistinttion or iusttrauce couunissiouer
whose task it is to supet~.ise the uisurauce providers iu the state. It grauts licences
aud authorizes uistuers to do busiuess. " Because the variety of iusurauce policv
forms (uicludiug riders, endorsements, aud schedttles) is virnially tuilunited, and
because thorough regulatotti- scrutuiy of all forms prior to their use is uot ahvays
possible, most state uisurauce laws include the provision which states that auy
policv issued in violatiou of the iusw.auce laws is automatically deemed to be
amended to confotw to die applicable requiremeuts."Z-L

"Auother very cotumon l:iud of stanuory provision, essential to creating a
valid and euforceable uisurance coutract bet~veen the parties, concerus the
representations made by the uistued to the uistuer prior to, or at the time of,
policv issuance. State iusurance laws usually provide that, at least with respect to
litè aud health uistuance, any statemeuts (such as stateiueuts about a persou's
health) made by or on behalf of the iusured or other applicant as part of the
application for uisttrance, or other~vise to uiduce the issuauce of a policy, are
deeiued to be "represeutatious" and not "warrauties". VVhereas a breach of
warranty iu itself cau make au iusurance contract voidable (i.e., uivalid at the
iusurer's option) a represeutation tnust be false aud "tnaterial" in order to
produce the same effect. A represeutation geuerally is not inaterial to the malcing
of the contract uiiless the uisurer ~vottld have refitsed to make the contract if it
had kuo~vu the represeutatiou ~vas false."~~~

"Life and health uisttrance policy fortns, uiclud'uig group policies aud
certiticates of coverage, riders, eudorsemeuts, and applicatious, usually must be
f~led ~vith the regttlator and approved before use. The varietv of the required,
prohibited, aud permissible provisions ui the various jttrisdictions is euormous,
tnost uotably in the area ofiuandated health uisurance coverages, ~vhere as mauy
as Soo-odd different reqttirements cau be cotmted."2Z~
Iu Europe, "to some eateut iu France, but even tnore iu Gennanv, the uisured may
tivithhold 'uiformation or give ~vrong infórmatiou ~vithout the iusurer beuig able
to cancel the policy or witliliold the pa~~meut ofclauns."'ZS

Iusurauce Edacatiou, ~~'hartou School, Uuiversin- ofPeuusvlvauia, tqq-, S.
For more iufortuatiou about Geruiauv see Duijkersloot i995 aud Borgesius tg-.}.
Peter M. Leucsis, órsurance Regulatiorr ix the Urritcd States, au overvie~~~~ for busiuess aud
go~-erumeut, Qtrot-utu books, ~VestpotK Couuecticut, Loudou, iqq,, 6;.
About half of the states do requu.e iusurers to subuut theu. policv lauguage and proposed rates
before use, but about half allow iusurers to start usiug the lauguage, at theu- choseu rate, aud
oulv a ~~etti~ fe~~- ~~-ill be requu.ed to cbauge the lauguage or price after the fact.
Leucsis t99-, 6c-6z.
Leucsis rqg-, 6z.
iórg Fiusiuger, Ew~opean rnarket inte~ration arrd thc EuroPcnn insirrriuce iudusmv: rcasons fór trudc,
barricrs to crrtrv, distributiorr ch~umcls, rc~ulatinn arr~l pricc lei~cls, Research repot~t ~ Ceutre for
Europeau Polic~~ Sardies. Fiuaucial Markets Uuir, ~, Ceutre for Europeau Policv Snuiies.
Fiuaucial Markets Uuit, Brussels, iqgo.
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lii case of iuvohuitarv caucellation of the policy, due to the application for a letter of
liceuce or uioratorium, or the Uanl.~ruptcv of the uisiirer, state regulations cau
protect cousumers' uiterests bv coutuiuation of the policy. These regularions cau
either provide for the contuiuation of the company or, if the companv goes
baukrupt, the coutuiuatiou ofthe policy ~~~ith another iusurauce provider.

If the coutuniatiou of the couipauy is possible, regidatious provide for
uidividuals, sttpervisorv ageucies or uistin~tious to asstuue coutrol over the uisurer
aud coutiuue or reorgaiuze the busuiess ui the uiterest of the polict.holders.22~ If
coutuiuatiou of the companv is impossible, state regulatiou cau provide for a
transfer of policies to uisurers that assume (part ot) the banla-upt uisurers
responsibilitiesZZ-, or provides for guarautee fiuids that liuut the consumer
dauiages.2zs

Cousttmer uiterest ui a solvent uisurauce provider is related both to the
contuiuatiou of the policy, as well as the effecaiation of the claun. For both the
coutuiuation of the policy aud claim satisfactiou, the uisurer needs to be solvent.
~?~'here the uistuauce provider is solveut, the threat ofuivohtutarv cancellation of the
policy b~' the uistuauce provider is abseut, aud the effecniation of the claun is, at
least fiuauciallv, possible.

Consumer uiterest ni the solvencv of the iustuer is protected bv uisurer
supervision regulatiou that, although generally foimd iu state uistuauce market
regulatious, can greatly vary per state.22'~ There are manv foi-~ns of iusitrauce
supervision. Tlie most couuuonly used distuiaiou is betcveeu uormative supervision
structtires and material super~~siou strurn~res. Normative supervisiou is ek-post
stipervisiou where withui the leewav of state-uuposed geueral ritles, the uistuauce
provider is free to perforui its busuiess. State regtdatious geuerallv coutaui solveucv
rules combuied ~vith a requiremeut to publish au aimual report. State uiterference is
liuuted to supervision afterwards with, if uecessarv, the authoritv to uiterfere ui the
uiauageiueut of the uisurance couipau~.. Material supervisiou ou tbe other haud is
ex-aute stipervisiou ~vhere detailed goveriunent regulariou douiuiates tbe
supervisiou structttre. The rules varv from prior approval of iusurance policies to
couipulsor~- uupositiou of uisiirance~rates. Tbe supervision is uot repressive as ~~~th
uorinative supervisiou but rather preveutive.Z,~~

To effecntate a claun ui case au iustuer deiues, refiises or is uuable to sarisfv the
claun, state regulations can protect cousimier uiterests ui several wavs. These.varv
froui the possibility to effectuate the uistuauce coutract before a court ofjustice, the

.Z-

zzs

zzq
:;o

Iu the Netherlauds the "opvaugregeliug lec~eu" ~~~as iutegrated ou zz December zooi iu the
`~~'et toezicht verzekeriugsbedrijf (~T~TTV)' the Dutch Law ou the supei~~isiou of iusurauce
providers. It is a state regulatiou that provides for the iuieaiou of capital iu life iusurauce
compauies to preveut bauluvptcv ~vhich ~vas iutroduced afrer baul:niptcv of life iusarer ~'ie
D'or.
Iu the Netherlauds tlus is covered bv the ~~TV where the iusurauce supervisor (De
Nederlaudsche Bauk) is grauted the authorite to iustall a`uoodregeliug', appoiut a curator to
see if the iusurer aud the policies cau be saved or ~~-ork with the iusurer to trausfer the policies
to auother iusurer.
Takahiro 1'asui, Lisin.~incc niid priontc pc~isiorr~ compc~idiurnl~~r crncr~ing ccoitoniies, book i part
l:z)b Polic7~holdcr Protcctior~ Fuiids: Ratiorialc arul Striicturc, Orgauisatiou for Ecouomic
Co-operatiou aud Developmeut, zoot.
Borgesius tq-.}, z-.
~'ermaat, A.j., Zicht op toe:icht, iu: het ~'erzekeriugsarcluef, volttme -o i993 ur i, -o.
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tuiancial supervisory authoritv, or placuig complauits Uefore an independent
disciplinary college, aud 'ui case the uisurer is imable to pa~~, the provision of
guarantee hmds created for victuns ofuisolveut uisurance providers.

In the Nedierlauds one cau sue ui cotut uiiless the insurance coutract stipttlates a
ditfereut coutlict resolutiou procedure. Iu the UK you can take votu case to court
although the FSA advises usuig the uidependent complauu scheme because it is
duicker and there is usually uo charge.

"Uiilil:e other European markets, ui Italv the so-called iustuance Ouibudsman
does not e~ist. Howe~~er natioual legislation has entrusted it with competence
concenuug ui particular transpareucy ui relatious bet~veen tmdertalcuigs aud
policyholders, as well as uifonuation for cousiuners. ISVAP, the Italian
supervisor~. body for pri~~ate iusttrance carries out these functions vis-a-~~is all
undertal:iugs operatiug on the Italian market, uiclud'uig those havuig dieu~ head
office ui another EU couutrv and operatuig ui Italy bv ~vay of establishtnent or of
fiee provision of services."-~~ Iu the UK there ~~.ere t~vo uidepeudeut complauits
schemes: Ombudsmau aud arbitration. Thev fused iu Zooi aud fonned a ne~v
siugle orgatuzatiou called the Fuiaucial Ombudsmau Service. This provides a
oue-stop shop and makes it easier to lcnow ~vhere to go ifyou camiot resolve your
coinplauit ~vith the fum.-~-

In the Netl)erlands the Orrrbudsrn~na Zor~Ji~crzekerirrflerc handles complauits
regarding health iusurauce, the Sticlrtirr~ klachterairutituut Verzekeriaflc~rt all other
ulsurauces, aud the Onrb~rdsnrarr Peruioerun addresses complauits about pensiou
funds. De Nederlmuísclre B~rrrk supervises Dutch uisurance providers and peusion
Fuuds.-~~

In the State of Califoruia, USA, the Calitc~rrua Insurance Guarautee
Association (CIGA) and the Califoriua Litè and Health Iusurance Guarautee
Associatiou (CLHIGA) meet the obligations of uisoh~eut iusurers by
adinuiisteriug aud disbursuig covered clauus. Generally recovery is uot iooó.
Valid policvholder clauns that are either uot covered by uisurance guarantee
associations or are ui eacess of the lunits paid by the iusurance guarantee
associarions are adtnuustered bv CLO (Conversatiou 8z Liqiudation Office). The
pttrpose of the CLO is to protect policvholders whose uisurance compaiues are
e~perieucuig severe fmaucial problems. Iu order to assist uistuauce cousumers,
the conuuissiouer applies to the Superior Court of Califoruia for a conservation
order to place a fmaucially troubled companv iu conservatorship. ~Vhen the
commissioner becomes the conservator of a compauy, an investigatiou by the
CLO is iuitiated to deteruiuie if the company cau be rehabilitated. Every effort is
inade to euable the compauv to regaui a strong fuiancial footuig. Ho~vever, if it
appears that the company caiwot be saved at the time of liqttidatiou or at a later
date, then the coiuuiissiouer applies to a court for peruussion to liquidate the
coinpan~-.'~; The guarautee fund oiil~~ applies to Califóruia based 'uisttrers.

"Iu the USA there are, typically, t~~~o guarauty fimds ui each state, one for

2~~ ~s~~~~-.is~~ap.it~is~~preuk.htm
Z~Z http:j~~~~s~~-.fiuaucial-ouibudsmau.org.trl:~defattlt.htm
z~.~ http:~~~~~~~v.cinU.ul~
?~{ Califorvia department of iusurauce (~~1~1~~.insurauce.ca.go~~~CLO~CLO-Houie.httu).
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propertv liabilin~ policies aud oue for life-health. Elcept for New ~'ork state tbese
ftmd work on a post-iusolveucv assessmeut basis. In the eveu of an assessiueut,
compatues are assessed an amotuit of that iu proportiou to the amount of
premiums thev ~vrite ui that line of busuiess. In Ne~v l"ork, compaiues pav an
atmual premituu uito the state insurance fitnd ~vhich is available to fimd liabiliries
to policvholders."'~~

Iu the EU, Frauce, Irelaud, and the Uuited Kuiv~dom have general policyholder
protectiou tiiuds. These fiuids cover a"wide rauge of uisiuauce classes, both
coiupulsory~ and uon-coluptilsorv, iuclud'uig Luost of tbe products of au iusurauce
companv if uot particidarlv specialised."-~~ "Ausrria, Denmark, The Netherlands,
Portugal, Spaui aud S~veden bave uo ftmd."Z~ Iu die Netberlands ho~vever the
la~v: "R'et Opvangregeluig" of ZZ December zooi provides for preventative
iueastu.es to aid a life insurer through difficttlt tuues. The objective is to assure tbe
contuiuitv of tbe policies tbrough a temporarv iueasure, e~teruallv fmanced. Tbe
discussion for a polic~-holder protection fuud is ongouig. Belgium, Germanv,
Ital~-, and Frauce bave a fuud to protect the victuns of road accidents oiilv."

In the UK, the Fiuaucial Services Compeusation Scheme (FSCS) (created on
t December Zoot ~vheu tbe Fuiancial Seivices aud Markets Act zooo caiue uito
force at wluch tuue the Investors Compensation Scheme, Policvholders'
Protection Scheme, Deposit Protectioii Scheme and Build'uig Societies Investor
Protectiou Scheme merged ) may act if it decides that an uistu-ance coiupauv is ui
such serious fmancial difíictilties that it iuav not be able to houor its coutracts.
Tbe Scheiue ~vill first tr}~ to ensure coutiututy of uisurance bv asl:ing otber Pirius
to take on the coutracts so that the customers' policies remaui uitact. If that is not
possible tben the Scheiue cotupensates to eligible polic}- holders. These are
policvbolders uisured bv authorized 'uisurance compatues ui the LJK, or ui some
cases in the Europeau Ecouomic Area (EEA), the Chanuel Islands or Isle ofMau.
The level of policv protection differs depeuding ou tbe tvpe of uisurauce policv.
~ti'beu uisttrauce is compulsoi-~~ (for e~:ample car uisttrauce) Eiill coiupensatiou is
possible. Tbe Scheiue is farided b~- the inditstry and covers deposit uisurance aud
ui~-estiuents.' ~ti

3.2 Regulations Protectiug the Interests ofInsurance Providers

The uistuance provider is the party that assumes the fuiaucial cousequences of risks
for a price. It does so on the basis of a risk assessment aud the accumulatiou and
iuvesaueut ofthe collected preuuiuus.

The uuerests of the uisurauce provider are, like the constuuei's, nvofold. The
solveucv, viabilitv and profitabilin- of the uistirauce provider depends ou accurate
risk assessmeut ui combuiation s~~ith the acctuuulation and 'uivesmient of capital.
The interests ofthe iustirauce provider then are accurate risk assessiuent (econonuc
fIIllCCIOll)Z~~ and sufficieut capital acaunulatiou (capital fimctiou).Z;~~ The state

?35
z;6
Z,
z~C

Leviau~e iqg-,.}S.
I"asui~Orgauisatiou for Ecouovuc Co-operation aud Developmeut, Zoot.
Letuaire i99-.
~~'~~w.fsa.gov.uk~cousumerf consumer-help~compeusation~uui-iusurauce.btnil
See also ~~~~w.fscs.org.uk
Holsboer, 1.H., ReE~osirioniitg of the brsurni~ce Ittdustri~ in the Finsntcial Sector ar~d its Econornic-
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ulterest ul accllrace risk assessluellt. The state regulates tlle accltlllulatioll allci
illvesauent of capital, for eiample rules ou ta~ advantages. Ho~vever, most stanles
regard'uig the illvesnuent of reserves ulailllv auu to protect consluner illterests of
the consulner - in a solvent illsurer - and the state - ill a reliable aud fmaucial
healthv iudustrv.'{~

3.~.1 Risk Assesslueut

All iusurance provider assulues risk for a price based on risk assessluellt. Assuluillg
risk requires charguig sufEicient preuliums for clauns. The prenuluu is based ou risk
assessnlent as well as e~:pected 'uivestluent revenues. ~~'ithout accurate risk
assessnlent an ulsurer is unaUle to cieternlille the preuuunl necessarv for the
accuruulatiou of sufficieut capital to satish~ the consequences Ofthe risk.

Risk assessulent is Uased on statistics. Solue statistics are availaUle alld easilv
accessible to ulsluauce providers, such as life etpectancv statistics for the risk
assesslllent Of life ulsurauce. Other statisrics uot reaclilv available are collected bv the
ulsurallce provider baseci ou its o~vu data. The insurance provider Ilas all ulterest ul
accessulg as luucll risk-data as possible. After all, ~vitll luore iuforluatioll risk
assesslueut accuracv uicreases and the illsllrance provider cau better deteruluie the
price for a partiallar risk.

~Vhen statistics Ou risks are Llot pltblic alld available onlv ill tlle data collectiolls
of the various ilisurance providers, cooperation Uet~veeu iusurance providers ul the
etichange of data ulcreases the overall accltracv Of risk assessrneut. Cooperation
benveeu compallies, however, can distlub cotnpetiriou. Although ~vOrkillg ill trusts
and joiutl~' deternlillillg the price ofgoods Or services is generally forbidden to avoid
rnarket disruptions and nlaultaul competitive forces, states' ulsurance regulatiou
sonletilues allo~v cooperatiou t0 protect ulsurance providers ulterests ul theu' ueed
to collect aud etchauge risk data for acctlrate risk assessulellt. States that allows
ilisllrers to svork together for risk assessuieut purposes do so mailllv for data
acquisitiou. Tllis regulation nlay exempt iusurers from auti-nust legislation auci
allo~v d'u'ect cooperation bet~veen illsurauce proviciers ill order to share risk-data.
Tllrougll direct cooperatioll, or uiciil'ect cooperatioll tllrollgll a tllird orgallizati011,
illsurallce providers joultlv collect statistical data for risk assessuieut. Colln'arv t0
anti-trust regulation for the niailitaulillg of competitive forces, states' iusurance
reglllatious allo~vs uisltrauce providers to joilltly deternlule tlle risk, Ullt llot the
price';- of risk transfers either by provid'ulg each other with illformation Or tlu'ough
a tllil'd partv.~~

a{n
z~~
Z~Z

Rulc, iu Tlte Geneva Papers ou Risk aud Iusurauce, voLz~ uo 3 luh~ 1999. at z-3.
Holsboer 1999, z-S.
See sectiou ~.;. z.
Ratiug ageucies iu the USA are forUiddeu to deterlniue the price of risks. Thev cau provide the
assessuleut of the risk but ueed to leave the determiuatiou of the price of risk to the iusurers.
Iu the USA "Eveu before passage of the McCarrau-Fergusou Act, the judici~illv created "state
actiou" doctriue made the federal autitrust la~~-s ivapplicable to cer-taiu busiuess acti~-ities
uudertakeu to colnplv ~~-ith iuaudatotti- provisious of state law. Tlus doctriue. ~~~luch is
associated primarilv with the Supreme Court's t9.}3 decisiou iu Parker v. Bro~~-u (,;t- U.S. ,,.}l~,
holds that the Sltermau Act iu pat7ictdar was uot iuteuded to, aud therefore does uot, apph to
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Iu the Uiuted States of rltuerica "manv propertv-liability uisurance compauies
subniit tlieir loss uitórtnation to advisorv orgauizatious, ~vhich pool the data to
compute a-euded loss costs. The uisurauce services office (ISO) origiuallv owued
and coutrolled insurance compatues, provides ratiug aud actuarial ser`~ices related
to propern~-liabilin. uisurauce, lllcltldlllg the developtuent of policv forius. It
coiuputes aud publishes a-ended loss data for iuost property and liabilin~
uisurauce luies other than ~vorl:ers compensation. The National Council on
Compeusation uisurauce (NCCI) perfonus suuilar set-vices for workers
compensatiou iusurance. Historicall~- these orgaiuzatious coiuputed advisory
rates form the loss inforiuation fttrnished b~~ its iuetuber uisurers aud filed these
rates witb the state tor approval. Thus, the iueruber compauies saved the tuue aud
e~pense uivolved ~~-ith rate filuig. In the tq8o's however, this svstem was criticized
as being anti-competitive. Critics charged that these bureaus were a foriu ofprice
liluig because the metnber companies ~vere essentiallv charguig the same rates. In
respouse to the outct-t-, the ISO, ui ig8q, and the NCCI ui t99o, annottnced that it
wottld stop provid'uig advisot~~ rates to its tuembers, rather it would uow otilv
publisli n-ended loss costs. To these costs, uistu-ers could develop aud add their
o~~.n factors for eapeuses, profits, and contuigencies. Interestuiglv, uo ratuig
bureau eiists ui the life and health iusurauce uidustrv."~{i
Europeau Competitiou law allows cooperation among uisurance providers with
regard ro the jouit calcularion of premituus and studies of risks.~{s

3.?.? Accunntlation aud Investmeut of Capital

The capital fiuictiou of an uisurance pro~~der is the acctuuulation aud 'uivestmeut of
capital uecessarv to asstuue risk. ~~~heu a risk is accuratelv assessed it is the task of
the uistu'er to accumulate anci assure sufticieut fitnds for the settlemeut of valid
clauns. It is ui the uiterest of the uistu'auce provider to accuuiulate sufticient fiinds.

State regulatiou ho~vever is auued uot at facilitatuig the uiterest of the uisurance
provider, but regulates uisttrance invesanents to asscu'e the solveucv of iusiu'ers anci
steers or even luiuts the iusurauce provider lll lus choice ~vhere ancl 'ui ~vhat to
uivest. ~l'hile some state regttlatious provide ta~ iucentives for uivesnneut, other

busiuess activities that are couducted uuder a state legislative maudate." "rUthough substautial
uucertaiutt~ e~ists, it is geuerallv thought that the state actiou doctriue svould eveu ut the
abseuce of the I~1cCarrau-Fergusou Act, iiumtrnize certaiu iustuauce iudustry collecti~-e
acti~-ities such as statistical gatheriug aud rate mal:iug if those activities were affu~tuativeh.
requu.ed b~- state law." "Related to che state acriou docu~iue is the "Noerr-Peuuiugtou"
doctriue, wluch is deri~~ed frotu two Supretue Court cases, Easteru Railroad Presideuts
Coufereuce ~~. Noerr Motor Freight, Iuc.(;65 U.S. tz-, t96t) aud Uuited Miue R'orkers v.
Peuuiugtou (3Si U.S. 65-, tq65) decided iu t9ói aud i965 respecti~-elv. Tlus doctriue states
geuerallv that collective activities aimed at seeking legislative or regulatorv chauges are e~etupt
form the applicatiou of the autitrust laws, Primarilv because of the Fu~st Atueudmeut's
guarautee of freedom of speeclt. The acriviries of iusurauce compauies iu tlus regarcl ace uo
eiceptiou." Peter Leucsis tqq-, 6-.

-;~ Lemau-e iqq-, ~-.
ziS Cotuiuissiou Regulatiou (EC) No ~SS~zoo3 of z- Februarv ioo3 ou the applicatiou of atticle

St(3) ofdie Trean. to cet7aiu categories ofagreemeuts, decisious aud coucerted praaices iu the
insurauce sector (Test with EEA relevauce), Ofticial jourual L o5~, zS~oz~zoo3 P. oooS-oot6.
See chapter 5.
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SC3te regt~lations pCOlll1~1C CerCalll lll~'eSClllellC ~raCCICeS aud place IuluCS Otl Che
freedom ofiusurers iu theu- ui~~estment choices, and stípulate the atuoiuus as well as
the location of itivesauent.Z~~

Before Cotuuiirnin- regulatiou, in Belgium uisurers ~vere lunited iu their freedom
to keep capital. The la~~. required technical reser~-es to be deposited 'ui Belgiiun's
national bank. This included tl~e technical reset~.es of iusiu-ance cotnpatues that
sell uisurance iu Belgiutu. Iu the Netherlauds, the "~Vet op het Leveus~-erzeke-
ringsbedrijP'-i- (La~~- ou litè uistu-auce busuiess), as ~~-ell as the "~~'et op het Scba-
de~~erzekerittgsbedrijf'-;ti (La~v ou uon-litè insurance business), had different
requiretueuts for access to the tuarket for national aud foreígn uisurers. Although
all uisurers were requu-ed to maiutaiu a reserve, foreign iusurers were speciticallv
reqttired to hold the reserve ui the Netherlands.'{y

Suice the euactment of Ettropeau uisurance regttlation, the localization of the
techtucal reserves is required 'ui the European Uuiou, not differeutiatuig bet~veen
the tuember states. Exceptious to tlus rule are allowed, that is, member states can,
and some do, allo~v uisurauce providers to deposit their techtucal reserves outside
the Etuopean Utuou.

Iu the Uuited States every state has its o~vu regulatiou coucertuug the
uivesttneuts of iustu-auce providers.~5"

3.3 Regulations Protectiug the Iuterests of the State

States varv ui their regtilatiou aud protection of tlieir uational instuance tuarket.'~~
As I have Jshown, these uiterests iuclude constuuer as ~~-ell as uisurance pro~.iders'
uiterests ui the uisurauce market. These uiterests also uiclude those of the state,
apart frotu its role as a constuuer or pro~-ider.

The uiterests of the state iu the uisurance market differ from those ofcousumers
and 'uisurauce providers. Wlule the cousumer and 'uisurer iuterests in the insurance
tuarket are all related to risk trausfer, the state's iuterests are, in additioti to
safeguard'uig the consumer and the iusurance provider ui risk trausfer, the proper
htnctiotuug of tlie market tluough the preservation of the coufidence ni, and the
uitegritv and stabilitv of the natioual t'tuancial svstetu.ZsZ The regulation of the state's

~fi Iu tlte iuterest of the polic~.holder, to assure the sol~.eucv aud the preseuce of assets iu case of
baukruptc~- of the iusurer, or iu the iuterest of the state, tlie fmaucial market ecouomv,
iu~-estiug moue~~ iu the ecouotu~. of the state.
Leucsis, t99-.

2{- ~~'et ~~au zz Deceuiber t92z, Stb. -t6.
~iti R'et ~-au z,; September tyó.} Stb .}09 houdeude bepaliugeu teu aauzieu ~.au het schade~~er-

zekeriugsbedrijf.
u~~ See Borgesius tq-.}, to-.
~5" ~~1~1~~.coruell.la~~-.edu~topics~state-statutes~.htuil~kiusurauce
zS' For readiug ou tlu~ee strauds of regulatiou theotti. ~s-luclt seek to esplaitt tlte reasous for

go~.ertuueut iutet~~eutiou iu the iusurauce tnarket of Auglo-Atuericau couutries see: :ldams,
M.B. aud To~~.er, G.D., Theories of Regulatiou: Some ReElectious ou the Statutotti.
Super~~isiou of lusarauce Compauies iu Auglo-Americau Couutries, Gc~ru~~u P~rpe~r~s on Risk ~utd
Iruurarrcct99~ ur - t, t56-t--.

2~z Coutmittee of fmaucial markets, Cross border trade iu fiuaucizl ser~~ices: ecouomics aud
regulatiou, Fi~rartiial.l~tarkcts Trends, -5, march zooo, 39.
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ofrisk and regulations on the national fulaucial svstem.

3.3.t Trausfer ofRisk

State regulatious that affect the transfer of risk are abound. As I described above,
thev ulchide regulatious consuuier ulterests, to wit - accessiUle, clear, and affordaUle
ulsiu~ance, protection agaiust insiuer Uankruptcy, confilsuig snlall prult ill ulsluance
contracts, as well as provid'uig recolu'se. The regularions that protect uisurauce
provider iuterests illclucie rules on gatlierulg information for the correct assessulent
of risk, tlle protecrion against insurance tiaud, and the fieedom to sllare uifornlatiou
and acalmulate capital.

State reglilatious llo~vever include nlore dlan the protecrion of consunier and
ulsluer iuterests ill the insurance market. State regulations also protect the state's
interest ul the transfer of risk for reasons of public policy. Au elample of puUlic
polict' reglilatiou is coulpulsorti' uisilrance. To protect traffic participants state
regulations rec}uire all motor vellicle o~vners to carry ulsurance. Tllis coulpulsory
uls~u.ance protects the victun of a traftic ulcident agaulst the uiaUility of the liaUle
partv to reunburse costs or to pay damages. Ill additiou to the state regulatiou
makulg motor velucle uisurance conlpulsory, state regulation exists that makes
motor vellicle uisurance accessiUle to ensure liaUilitv is covered. Auother example of
public policv illsurance regulation is health insurance. Tlle cost of westeni nledical
care is Ueconlulg iucreasuigl~' uuaffordaUle to a large group of conslmiers. States
nlav tuld tllev llave a public illterest ul tlle medical as ~vell as tlie tuiancial ~vell-Ueuig
of its citizens and regulate the availaUilin' and affordaUilitv ofhealth care services.

Compulsorv peusiou scUenles, unenlplo~zllent ulsllrance and disaUilitv
uisurance, are all e~:anlples of state ulsurance nlarket regulatiou that protect tlle
ulterest of the puUlic ill malàllg these illsurances availaUle (Uv the state or tluough
private coulpallies) auci affordable (tllroligll a systenl of solidaritv, taa relief and ta~
illcentives as ~vell as compulsory price systems). In addition, these state regulations
protect the ulterest of the state in spread'ulg risk anci cost.

3.3.'- The National Financial System

The insurance market is a fulancial nlarket ul ~vluch manv ulterests aud lulge
fortlines are at stake. Because the ulsurance uldustrv is a fulancial 'uldustrv that
accumulates vast amounts of capital, the industrv has an ilnpact on the capital
luarket oftlle state. It is ul tUe ulterest oftlie state to preserve contideuce ul a staUle
and tulancial healthv uisurance iudustrv, and maultain the iutegrit~' and staUilitv of
tUe natioual tulancial svstem.Z~~

All elample of state cegulation that protects the iuterest of the stare ill the
national fmancial svstenl is ulsurer slipervision regulation. Supervisor~. regillation
ailns to protect consumers agaillst ulsurance provider failure.-;{ It also protects the
states' ulterest ul uiaultaillillg fulauciallv healtllv iusurauce providers aud tUe
preser~'atiou of the confidence ui the ultegrit~' ~ aud staUilin~ of the insurauce

zS~ Committee of fmaucial markets Zooo, ~q.
~5~ Committee of fmaucial markets zooo. ~q.
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ll1d11SCCV. `Vlule the p11YpOSe OÍ 111SL1Yer SllperV1S1011 1S SllllllaY , ifuot the same, alllollg
state reglilations, the fol-lu of ulsurallce slrpervisioll call differ greatl~-.Z~~

Another elanlple of state regulatiou for the protectiou ofthe state uuerest iu the
uatiollal fulancial s`'stelu are tlle regtrlarions tllat encotuage, and soluetuues e~~ell
make ill~~esauents ui the state b~~ ulstuance providers compulsor~'. Regulations that
encourage ul~'estmeut cau ~~ar~' fiom tati illceliti~.es to Icgal requirements to keep
teclulical reser~'es and luore ill dellollluiated assets ~~ ithili tlle state borders.-;'~

4 Collclusioll

Altllougll all these interests and tlle regulatiolls that protect theul call be described
separatel~- fiolu other ulterests ul aud regtrlations of tlle state ulsurallce lllarkets,
lleither the~' llor tlleir regtilatiolls e~ist separatel~' and 'uldependenth'. The clloice f~~r
protectuig one ulterest effects auother interest. Regulation that protects consunlers
iuterests in havuig iustuance clailus satisfied does not exist separately tionl
regtllation that protects instlrallce providers in luakillg acctlrate risk assessnlellts
and acctuuulatiug sufficiellt capital.Zs- Also, regtllatiolls tllat protect tlle illterest of
the state ul the trausfer of risk do not e~ist separately fiom regulatious that protect
tlle constuuer's interest ill available and affordaUle ulsllrauce, llor fl'Olll reg111at10llS
that protect the iusllrer iu accurate risk assessment aud capital accunnrlation. The
choice to protect oue iuterest is not made uidependentlv from other iuterests suuply
because thev do not e~ist separately or uidependentlv fronl each other.

All state regulatioll of tlle uisurauce luarket protect uiterests ui tlle insurallce
market. The strict aud elaborate liational supervisory rules and 'uisurauce regula-

'-Si There are mauv forms of iustu~auce supet-visiou. Thev all etist somewhere iu betn-eeu uo
goverumeut iuterfereuce at all to state iusurauce compauies. The most coruuioulv usecl
distiuctiou is betweeu uortuative supelti~isiou struaures aud material supen'isiou structures.
Normati~-e supervisiou is ei-post supervisiou where withiu the leewav of state imposed
geueral rules the iusurauce provider is fi~ee to perfonu its busiuess. The state rules geuerallv
coutaiu solveucv nrles combiued with ntles ou the publicatiou of au allllllal report. State
iuterfereuce is luuited to supen-isiou afrenvards ~s.ith, ifuecessarv, the competeuce to iuterfere
iu the mauagemeut of the iusurauce compauv. Material su~er~~isiou ou the other haud is ex-
aute supen~isiou where detailed goverumeut regulatiou douiiuates the supen~isiou structure.
The ntles varv from prior approval of iusurauce policies to compulson~ impositiou of
iusurauce rates. The supen-isiou is uot repressive as wich uorluative supen-isiou but rather
preveutive.
Vetwaat 1993,'0.
See ;. z. z.
For e~ample Belgium, see Hnnns-Martin Bachrrr~mrr r~ Bclgian Statc, Case C-zo.}~qo, ECR (199z]
Page I-ooz.}9.
The localizatiou priuciple iu Europeau regulatiou requu~es iusurauce providers to maiutaiu
theu- teclulical resen-es witluu the Europeau Comtuuuih.. Iu the USA the states have the
libern- to recluire iusurauce pros-iders to maiutaiu a techuical resen.e iu the states amoug other
rules regardiug iuvestmeuts aud capital.
See chapters .} aud S, Corrrnrission of ihe Europerin Corrrnumities v Federnl Republic o~ Gerrnorn~.
Case zoS~S.{, ECR [1gS6] Page o;-55, Corrnnisnort of the Europcan Conurnrrritics r Frc~rrch
RePublu-. Case zzo~S3. ECR [1qS6] Page o366;, Corrunicsion of the Errro~earr Connrrurritie.c i~
Kirr~dorn of Derrrrtark. Case zSz~S;. ECR [1qS6] Page o,-1„ Conrntission oJ the Europcorr
Corrrrnrrnitics i~ L.clorrd. Case zo6~S.}, ECR [1956] Page o,Sr.) aud Ver2ranrl der Sachi~ersic)rerer
c.V. i~ Corrrmission ot thc' Europe~rrr Corrurrurrities.Case ~S~SS, ECR [195-] Page o0~05.
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tious deiuousnate the ecououuc, political aud social ueed for au accessiUle,
fuiauciall~~ healthv aud tnFSn~~orthv uisttrance svstem.

Because uisurance concerus itself ~~~ith contracts iu wluch the iusured pays for
perforuiauce souietuues ~vell iu the fiFture, the reverse productiou cycle~~s, fuiaucial
health of the uisttrance compauy is of great unportance. The solvencv of insurers is,
if not guaranteed, at least eiilianced tluough strict supervision of their fiuancial
positiou aud "special treatiuent"Z~~~ ui competitiou la~v. Super~~sor~~ institutions
tluoughout Europe and the Uuited States are grauted the po~ver to iuterveue if the
uisF.uer fails to ineet oUligations to their uisured.i~'~ )lisurauce products are made
availaUle Uv goveriuneut regulation Uased ou the Uelief that certaiu uisurauces
should Ue availaUle and affordaUle for all Z~'t, for e~ample health uisiuance. All of tlus
is doue to protect the iuterests of the uisured, the uisurance pro~riders aud the state
ui the uisurance market.

The regularion of the Uusuiess of iusurance has resulted 'ui protected state
uisiuauce markets. Although the objective is the protection of uiterests ni the
uisurance market to assure its proper fimctiouuig, and not (necessarily) the
protection of the market, Uecause the valuation of uiterests differs, as do the
regiFlatious that protect theui, Uarriers aud obstacles to hee aud fau- uiterstate trade
cau, aud iu souie cases Uave foruied.-c~Z

The uiteusive state regtFlatiou of the uistuauce services uidustrv aud obstacles
and Uarriers to foreign comperitors IlllllC tree aud tair uiterstate trade on the
uistuance markets among the memUer states of the European Conumuutv and the
states of the Uiuted States. Oue of the objectives ofUoth uuious is the liberalizatiou
of nade. The iuethod to accomplish nade LiUeralizatiou ui Uoth is the saiue, liuutiug
ineuiUer states' authorit~~ to regulate aud inarket participauts' libertt- to act in order
to elunuiate uitentioual obstacles aud inuuuuze Uarriers to tiee aud fair uiarket
access. Ho~vever, the elunuiatiou or inuuuuzatiou of ~vhat is cousidered au oUsracle
or Uarrier to tiee aud fau. uiterstate trade and the proper fiFnctioning of the couunou

z?ti A.I.H.y'erkerk-Kooijmau Curr~~erBc~rrtic i~an toe..ichi~~~sicrtrcrr in de Europese linie,
Fiuauciëureeks; 95-6, Deu Haag: Miuisterie vau Fiuauciëu, Ceutrale Directie y'oorlichtiug,
1995, zo.}.

ZS~~ rlllo~c.iug iusurauce pro~.iders to cooperate to make accurate risk assessmeuts aud premium
calculatious.

zc"' OECD Insurauce Couimittee Secretariat, Irrsurarrce arrcl prii~ate pcrr,ciorr cornperulirnrr for
crrrertlirrlJ eiorronries, Bonk r p~rrt z:~, Lrstrrarrcesolrerrc~~ supe~r.risiorr: corrrpil~rtiorr ot courrtr~~ reports,
zooi.

z~' Duijl:ersloot i995, Iz.
Zez States graduall~- staited passuig statutes to protect domestic iusurauce compauies fiom out of

state competitors, to protect theu~ citizeus frotu iusol~-eut aud fi~audiileut iusurauce couipauies,
aud to hauclle liquidatiou of iusoh'eut iusurauce cotnpauies. ~S'ith iudustrializatiou state
tasatiou reveuues froui the douiestic insurauce iudustr~~ grecv. Because of the fiuaucial iuterest
the states held iu the local iusurauce compauies, the state go~.erumeuts ofteu grauted these
compauies a mouopol}-. Oult. wheu the local iusurauce compauies ~~-ere uuable to offer all
kiuds of iusurauce, the states ~c~ould allocc. foreigu insirrauce compauies to do busiuess witluu
their territotti~. Ofteu discriiuiuatotti- taxes ~c-onld be applied to these out-of-state compauies.
Claude C. Lillv, A Histur~~ of Lrsrrr~rnie Re}iulatiurr irr the Lrritetl States, z9 CPCU Aunals 99
(iq-6), ioo. Meier, Keuneth l., the Political econorrr~~ o~ rcBulation, state uui~-ersin~ of Necv 1'ork,
iqSS, at 5t. ~ ~
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Inarket, cau harm the uiterests of uisiuance consuuiers, uistirance providers, and the
state, and tlie proper fiuictiolung ofthe states' insurauce uiarkets.

To assure the proper fiuictiolung of the markets both uiterstate as well as
intrastate, uisurance market iutegrarion needs to accolmnodate the state insurance
uiarket uiterests. ~Vlule the objecti~~e, liberalizatiou of trade, as ~vell as the Inetl~od,
luiutuig the authoritv of states to regiilate and the libertv of uiarket participants to
act, are the same ui the European Conuuuluty and the Uluted States, [lleu lllstltlltlo-
nal strucnu~e aud grants of atithorin~ ditfer, as does the legal de~~elopuient of theu.
insurauce market iutegration.

Iu the nelt tluee chapters I describe the legal de~~elopuient of uistuance market
integration in the Ettropean Conuniuutv and the Uluted States. Chapter ~ aud S
describe the legal de~~eloplnent of insitrauce market iutegration iu the European
CO11ll11111llCV aud chapter 6 descriUes the legal de~~elopment of ilistirance market
uitegratiou ui the Uluted States of Alnerica.
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Chapter 4

Legal Development of Insurance Market Integration
in the European Community

Treaty and Case Law

i Introduction

Iu chapter z we have seen that the maui objective of cooperation ui the Europeau
Conuuiuuty ~vas econonuc ititegration. Tlus includes the econonuc uitegration of
uisurauce ularkets. As I have described, econouuc uitegration is accomplished Uv
removiug the oUstacles aud Uarriers to free aud fair market access. The elunuiation
and minin,izatiou of these Uarriers and obstacles is realized Uv 1'ui~ituig state
authority to regulate and the market participauts' libertv to act. Tlus is accouiplished
either by prol~ibitious ui the Treatv or Uv the creatiou of secondarv regitlatiou. As
seeu ui chapter z, die Treatv provides the uistittttional structure and grants authoritv
to eliuiuiate uitentional Uarriers aud muii~i~ize obstacles to fiee aud fair i~iterstate
trade in the articles on the freedom to provide servicesZ~~ and those ou the freedom
ofestablisluueut2fi{, ~vluch are couipleuieuted UvZfis rules ou fair couipetition.Z~~

lii the EC Treatv the freedoms uiclude the right "to take up and ptusue activities
... tuider the conditions laid down for its o~~~i uatiouals Uv tUe la~v of the cotuia~v
~vhere such estaUlislunent is effected"ifi-, and the right to provide ser~zces "tuider the
same conditions as are imposed U~~ that state on its o~~.n uatiouals."-fi~ The Treat~~'s
coinpetiriou rules state that "all agreements Uet~veen uudertal.-vigs, decisions Uv
associations of uudertakuigs aud concerted practices ~vluch Luav affect trade

zr,,

Zr,~

zfiS

At-ticles ~9-55 EC Treatv.
Articles .}~-.}S EC Treatv.
Kapte~~u zoo;, 6~-.
Kapte~~ujGoruilev [qqS, 5~,.
Ai-ticles Si-S6 EC Trean-.
Iu Jearr Re~~rrers r. Bclflian Stnic, z~-.}, ECR [tq-.}], page oó~t the Europeau Cout-t of justice
establishecl d'u-ea effea. It deteruuued that "after the e~puti~ of the trausitioual ~eriod (tq-o)
the d'u-eai~-es pro~-ided for bv the chapter ou the right of establisluueut h.a~'e become
superfluous ~vith regard to implemeutiug the rule ou uatioualitv, siuce tlus is heuceforth
sauctioued Uv the treat~~ itself ~~~irh d'u'ect effeci'(paragraph ;o). Despite the faa that the
couditiou, euact a duecti~'e, to implemeut the rule ou uatioualitv ~~'as remo~-ed ~~'ith the fmdiug
ofd'u'ect effect iu Revuers, d'u'ecti~'es coutiuue to be iiuportaut for theu' abilitt' to place tuuch
greater pressure ou member states to adjust their legislatiou thau court decisious do.
In Joh~inncs Herrricrrs .tilaria i~~m Binsb~r'llerr ~~ Bcstuur ~~an de Bcdrij~n-crc~ri~irr~l ~~oor de Aletaal-
rtijvcnc~id. Case 33~-~, ECR [iq-~] Page otz99 the ECj rtded that the pro~'isiou of at-ticle 59
became "quCOllc11t1oual ou the e~pu-~' of the (CI'auSlttoual) perlOd' (paragrapll z~) aud "ha~'e
ciu'ea effect' (paragraph z-) aud "abolish all discriuuuatiou agaiust the persou pro~'idivg the
seiti-ice b~' reasou of lus uatioualit~' or the fatt that he is established iu a tuember state other
thau that iu ~~'luch the ser~'ice is pro~.ided" (paragrapli z5).

zfih

z6-

z(C
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ben~~een nieuiber states aud ~vluch ha~~e as their object or effect the preventiou,
restriction or distorriou of competition witluu the COllllll011 market ..."-6~ are
prolubited and "an~~ abuse bv oue or more titidertalciugs of a doiuiuaut position
withui the conuuou market or ui a substautial part of it shall be prolubited as
uicouipatible ~vith the cotntnon market ui so far as it mav atfect trade benveeu
meuiber states."Z-"

Iu tlus aud the subsequeut chapter I ~vill describe the legal developmeut of
uisttrance uiarket uitegratiou iu the Etu-opeau Comuiuuitv. I begui iu tlus chapter
~~.ith the luiuts to the regulatory authority of the states and the lirnits to the liberrv of
the market participants to act ui the Treat~- teat and case la~v. First I detuie `treedom
to pro~-ide ser~-ices' aud 'freedoui of establislunent', and determuie the uieatuug of
fair competition2-' iu the Treatv. The detuutiou of 'freedom' is not static. I~vill use
some of the leading cases to demonsrrate the evohition of the definition of fieedom
of establisluiient aud freedom to provide services ui the Treatv, aud the resultuig
liuuts to state regtilator~- authorit~-. I use a suiular approach to defuie 1'uiuts ou the
liberry of the market participauts to act.

After I ha~~e established what the luiuts to the states' authoritv to regulate aud the
liuuts to the rnarket participants' liberty to act iu the Treaty are, i.e. the obstacles aud
barriers to hee and fair market access, I describe the justificatious provided iu the
Treary and those de~-eloped 'ui case law that allow for these obstacles and barriers to
Ue mauitauied, i.e. that accouunodate state uistirance uiarket iuterests.

The cases discussed demonstrate the evolution of the respective fieedoms aud
the justihcations. They uiclude, Uut are not luiuted to, uisurauce cases. The cases
used are the (ea post facto) lead'uig cases ui the defuiuig of the luiuts and eaceptions
to the luiuts ui the freedom of establisluiienr aud the fieedom to pro~~ide services
and are, because the freedotns apply to iustuance, of paratuoimt importauce to the
busuiess ofuisurauce.

Iu the uelt cbapter l describe the luiuts to the freedoui of states aud uiarket
participauts and tbe e~:ceptious to these linuts ui the secondar`- regiilatiou, i.e. tbe
tlu-ee generations uisurance directives and the Council regulatiou regard'uig fair
Cr~lde lll ll1SlI1'at1Ce.

Linuts to State Regltlator~- Attthorit}'
Freedom ofEstablisluiieut and Freedom to Provide Services

To define "fieedom" of establislmieut for uistuance providers aud the "tieedoui" to
pro~~ide uistu~ance ser~~ices, tluee qttestions ueed to Ue ans~vered. The first regards
the defuutions of establisluneut and ser~-ices. Deternuuuig the differeuce Uenveen
establisluuent and services is relevaut Uecause state regtilatious and acts that are
(un)peruussible are not the same for the ti-eeciom of establisluneut and the fieedoui
to provide ser~~ices, i.e., the detlllltloll of what constitutes an obstacle or barrier
differs.

The Treatv distuigtushes bet~veen services aud establisluneut, as does the ECi ui
its detuutions of (un)pernussible state regtdations and acts. In the case Mnrtfi~cd

z~'~ Article St EC Tteatt~.
~-" Article Sz EC Treatv.
z-' Articles St-S~ EC Tteatt. (e~. articles S5-S-).
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Sr7~Jer v Dc~ruu~rirc~~cr 8z Co. Ltd. the EC1 for eaample fottnd that "a member state mav
uot make the provision of services ui its territorv subject to compliauce with all the
conditious required for establisluueut and therebv deprive of all practical
effecriveuess the pro~~sions of the treaty whose object it is, precisely, to gttarautee
the freedoui to provide services".Z-2 Before deterinuiuig the obstacles aud barriers to
the fieedoin of establisluiient and the freedom to provide services, and die conse-
queutial l'uiuts to the authoritv of the states to regulate, establislmieut aud provision
of services are defuied.

The secoud aud tlurd qttestious regard tlie process ofdefuung the obstacles aud
barriers to the t~vo fi.eedoms aud theu. justifications ui the Trean- and case law.

Z.i Establislunent v. Services

The Treaty provides a defu~itiou of service ui article 49 aud So ECZ-~: "services are
uorinally providedZ-{ for reuituierariou--s by uatiouals ~vho are estaUlished 'ui a state

:-;

Marfi~c~l Sdger ~~ Dcrrncnrc~~cr 8z Co. Ltd. Case C-,6~go, ECR [i99t] Page I-o~zzi, paragraph t3.:
"A tuemUer state mav uot tuake the provisiou ofservices iu its territorro subject to compliauce
with all the couditious requu~ed for establisluueut aud therebv deprive of all practical
effectiveuess the provisious of the treatv whose objea it is, precisel~~, to guarautee the freedom
to provide S~ger."
Opiuiou ofAdvocate Geueral lacobs, paragraph zy,: "there are obvious differeuces benveeu the
situatiou of a persou who permaueutlv establishes hituself iu a member state aud the situatiou
of a persou ~~-ho mereh- provides sei-~-ices iu a member state, ~~-hether occasiouallv or ou a
regtrlar basis. It does uot seem uureasouable that a persou estaUlisluug hitnself iu a inetnber
state shotdd as a geueral rule be reduu~ed to cotnply~ with the law of that state iu all respects. Iu
coutrast, it is less easv to see ~~-hv a persou who is established iu oue tuember state aud who
hrovides setti~ices iu other tuember state shotild be required to cotnph- with all the detailed
regulatious iu force iu each of those states. To accept strch a propositiou wottld be to reuder
the uotiou ofa siugle market uuattaiuable iu the field of sen~ices."
Authouv Aruttll, I7rc Ern~upcan Union arrd its court ojjusiice, O~ford Uuiversitv Press, i999. 33'-~
E~ article 6o EEC Trean~.
.Altliough iuitiallv the emphasis lav ou the sen.ice provider, providiug, selliug setti~ices ~vithout
restrictious across state borders, freedotu to provide sen~ices has beeu iuterpreted bv the
Europeau Court of lustice to iuclude the fieedom of the (iusurauce) ser~~ice cousuruer to buv
services without restrictious iu tnember states of the Etu~opeau Couunuuitv other thau its o~~-u
(Gra~i~ma Luisi crnd Giuseppc Ccrrbotte v Ministern del Tcsoro. joiued cases zS6~Sz aud z6~S3.
ECR [i9S~] Page oo,,-, Lnt ~Villiarrr Corc~an i~ Tresor public. Case tS6~S-. ECR [i9Sq] Page
ooi95), as ~~-ell as the movemeut across borders of (insurauce) set-s~ices without restriaious
~~-lule both the (iusurauce) set~-ice provider aud the (iusurauce) cousumer remaiu static. (~'arr
Binsbcrtlcrt 3~~-.} dieusn-erleuer, Lui~i and Carboru~ zS6~Sz aud z6~S, dieustoutvaugers,
Corrrnrission oC the Euroyean Cornmrurities ~~ liinfldorn vf thc Ncthc~rlartds (Mediamet) Case
C;S;~S9. ECR [i99t] Page I-o.}oóq, -6~go Scïger aud 3S.}~93 A1pirrc Im~estrnents Scr~.icc).
Kaptevu zoo;, 6zo.
Kaptevu~Goruilev i99S, -5z.
ArutJl t999, áiS-339.
Kaptevu zoo„ 6iS.
haptevu~Goruilev i99S. -~9-~50-
Bcl~icm Statc r Rcrrc Huntbcl and ILlarie-Thcrese Edcl. Case z6,~S6. ECR [t9SS] Page o5;65,
paragraph t-: "The esseutial characteristic of remuueration thus lies iu the fact that it
coustittrtes cousideratiou for the service iu questiou aud is uormallv agreed upou benveeu the
ptro~.icier aud the recipieut of rhe service."
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of the Conuntuuty other than that of the person for ~vhom the ser~-ices are
uitended"Z-', and; "are those acti~-ities that are not governed U~~ the pro~-isious
relatuig to freedom of mo~-emeut for goods, capital aud persous." The defu~itiou of
sei-~~ice has Ueen fitrther clarified 'ui case la~v. In i986 for ekample, ui the uisurance
case of the Conurri,ssion v. Gerrrrnnv ( zo5~8~}) Germau uisurance legislation requi~~ed
uisurance itndertakuigs to Ue authorized 'ui the Federal Republic of Germam~ (FRG)
to provide the particular uisttrauces. Iu tlus case the ECJ clearly distingitished
Uet~~~eeu acti~~iries that fall ~~~ithui the freedom of estaUlisluneut and those that fall
wirUiu the fieedom to provide services.Z-- The ECJ used "perinaneucv" to
disti~iguish Uet~~~een establislunent and services. It fouud that "if a person or an
imdertalàug mauitauis a permanent Uase ui a member state or ot~lv au oftice it
caiuiot avail itself of the right to provide services ui that state Uut will Ue go~~erned
Uy the law ou freedom of establisluueut"Z-S, i.e., ueeds to conforui to the legislariou
ofthe host uietnber state. -

In i99t in the case of R. v. Secreinr-~~ of stnte for. trarupor.t, c:i ~. Fnctortnnre~-~ the
Court spoke of au `uidefu~ite period' aud ' fi.~ed establisluneut' i~i addirion to
"permauent Uase" to distinguisU establishuient from the provision of services. It
defuied establisluneut as "the acntal pursuit of an econoinic actieitv tluough a fi~ed
establislmient ui another uiemUer state for an i~idefuute period."Z`~~ And 'ui t994, ui
Gcblrnrd v. ConsiIIlio dcll' Ordittc deQli Atwocati c Procirntori di Milatro2s~, tUe Court
uiterpreted the coucept of establislunent, as "allo~viug a Conunuuitv national to
participate, on a staUle aud contuiuous Uasis, ui the ecououuc life ofa meuiUer state
other thau lus state of origni aud to profit therefroui, so contributuig to ecououuc
and social uiterpenetration ~vithui the Conuuuniry i~i the sphere of activiries as self-
employed persous."ZtiZ With regard to ser~~ices the Court stated: "iu coutrast, where
the provider of ser~~ices uio~~es to auother meuiUer state, the provision of the
chapter on ser~~ces, iu partiatlar the tlurd paragraph of article 60, euvisage that he is

z-6 Guide to the Case Law of the Europeau Cotu-t of lustice ou Articles 59 et seq. EC Treatv.
Europeau Couiuussiou t~t~t999: Cross Uorder character. Priuciple: "it has beeu cousisteutlv
held tltat 'the Treat~. rules goveruiug freedotu of tuo~~etueut aud acts adopted to itupletueut
them caullot be agplied to acti~-ities ~~-luch have uo factor liuking them with aus- of tlte
situatious go~~erued U~~ Cotutuuuitc- la~~ aud ~~-luch are coufined iu al1 respects ~~.itluu a siugle
tuetuber staté (joiued cases c-6.}~g.} aud c-65~96 Lnnrl Nordnc~~irlrr-l~'estfàlerr r. L~ekchc~r~ mrd
]acquet ~~ Larrd Nordnc~in-1t'cst~~rlcrr [tqg-] ECR I-3i-i apr. t6; case c-i3~~95 USL no .I- di Biclla t~
Il~'AIL [t99-] ECR I-t9S, par t9 aud case c-„z~9o Stcc~r t~ Dcrrtschc BurrdcsPost [tqqi] ECR I-;~t
Par 9Y'.
Kapte~.u zoo;, 6zo.
Kapte~.u~Goruilev, ; 52.
lohu A. Usher, The lau~ of nroncl~ ~rrrd ~irr~nrcial seri~iccs irr the EuroErc~rrr Corrrnurnir,~, t99-1.
Clareudou Press Oiford, p. 66.
Craig de Bírrca t99S, -6 z.
Craig, de Burca tgqs, -6z.
The Quccn i~ Secretar~~ of State for Trmrsport, et pnrteFactnrt~rnre Ltd and othcrs. Case C-zu~3g.
ECR [tqqt] Page I-o;9o5, paragraph zo.
Craig de Burca t99S, -z-.
Reirrhard Gebhard i~ Corr.riglio dell'Ordine delJli Ai~r~ocati e Procurntor~i di 1llilano. Case C-55~9~.
ECR [t995] PageI-o~t65.
Rcirrhnrd Gcbhnrd i~ CrnrsiLjlio dcll'Ordinc degli Ai-l~ocnti c Procurntori rli :~4ilano. Case C-55j9~.
ECR [t995] Page I-o{t65, paragraph zs.
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to ptusue lus activitv there ou a teuiporary' basis."2s~ Teuiporary "has to be
detertniued iu the light, uot ot~iv of the duratiou ofthe provision of the service, but
also of its regularitti~, periodicitv or coutuiuitv" aud that "the fact that the provisiou
of ser~zces is teuiporarv does~uot uieau that the provider of services witlun the
meauuig of the Treatv mav uot equip lutnself with some form of iufrastructttre ui
the host uietnber state (uiclud'uig au ottice, chambers, or cousulruig rootns) ui so far
as such uitrasa-ttcntre is necessarv for the pttrposes of perforuuug the service iu
qttestiou."Zti;

Although the latter tlvo cases are not cases uivolvuig the busuiess of insurauce,
their outcome is relevaut to the busniess of uistu-auce as thev defuie the tueanuig of
establisluneut aud ser~zces ui the conte~:t ofthe Treat`- treedoms. As such they apply
to the busuiess of iusurauce. Where in the i9S6 uisurauce caseitis establislunent was
defuied as mauitauiuig a pennauent basis, makiug the host uiember states laws
applicaUle, afrer GeblrnrdZs~ iu t99.}, (iusttrauce) couipatues that uiauitaiu a
permanent Uase Uut ptusue their busuiess activities on a temporary' Uasis are not
established but provide services. To fmd estaUlislunent and apply host member state
laws a fuced establisluneut for an uidetuute period is required.

As I mentioued 'ui the uinoduction to tlus section, the relevauce ui defuiuig
establislmieut aud ser~~ces lies ui the (iui)peruussibilin- of state regttlatious aud acts,
wluch differs, as the subsequent section will show, whether it uivolves the
establisluneut iu a host memUer state or the provision ofservices.

z.z Ideutifyiug the OUstacles and Barriers

Articles .}; (eti SZ) aud 49 (e~ 59) EC Trearv prolubit the tneuiber states froui
regitlatuig or actuig ui a matmer that restricts the ti-eedotn of estaUlisluneut or the
freedom to provide services. lii the General ProgramsZs- the Council set out the
geueral couditions iuider ~vluch the freedouis coulci be attauied. It laid do~vu a
geueral defiuitiou with wluch to ideutih. restrictious to the uitegrariou of the
Ettropeau uiarkets:

"Atrv tneasttre ~~-hich, pursuant to any provision laid down by law, regttlation or
admuustrative action iu a member state, or as the result of the application ofsuch

Rcinharri Gcbharrl i~ Consi~liu riell'Ordirre de~li A~~vocuti c Procuratoridi Milanu. Case C-55I9-i.
ECR [t995] page I-o~t65, paragraph z6.
Rcinharrl Gcbharrl r Cousi~lio dell'Orrline degli Aiwocati e Procuratori rli MiLnro. Case C-55I9-t.
ECR [t995] page I-o~t65, paragraph z-.
Louba~, j, uoot Gebhard iu CMLR t996 ~'ol,;; ur 5 p.toSt. The Courts ~~ie~~~ iu Conrnrissiorr i~.
Gcvrrrarn~ chat a peruiaueut preseuce automaticallv meaut establislLneut ~~'as altered ~s-ith
Gcbhnrd. ~
Craig de Burca t99S, -6z. "Howe~'er, in Gebhard, ad~'ocate geueral Léger declared that the faa
that someoue opeued au office or chatnbers iu order to pro~-ide occasioual set~'ices ~~.ithiu a
member srate ~~~hile ha~'iug their permaueut establisluueut iu auother member state cottld uot
of itself gi~-e rise ro au u.refirtable presutuptiou of fraud or erasiou of uatioual requiretneuts b~'
that persou: iustead, the ouus is ou the state in each case to pro~-e the eiisteuce ofsuch fraud."
Conurri.càorr of the Europe~rrr Conunurritics i~ Fcrlcrrrl Republic u( Ge~rnrurrv. Case zoS~S~, ECR
[t9S6] Page o;-55. ~
Rcírrlrord Gcbhard i~ Corrsi~lio ríell'Ordirrc rlc~li Ai~~~ocati c Procuratori rli Milnrro. Case C-55I9~.
ECR [r995] page I-o.}tGS.
See also chapter z.
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a procisiou, or of administrati~'e practices prohibits or huiders uatiouals of other
Inelnber states ui their pursuit of au acti~'in. as a selí-eluploved persou b~~ trcatiru~J
natiorut~c ofother rncrrrberctntcs diffcrerull~ fi'onr rrertiolutlsoftlre cotnl~tr~~ coruerrlcd."~~s

For establisluiieut and restrictiou to the lreedom to pro~zde ser~zces as:
"Au~- measilre wluch, pursuaut to auv pror'ision laid do~~~u b~' law, regulatiou or
admuiistrati~'e action ui a member state, or as tlie restllt of the application of such
a proeisiou, or of adluuustrative practices prohibits or huiders the persou
pro~-id'uig services ui his pursuit of an acti~'itv as a selt-elnplot'ed person bv
treatin~J hirrr dift~rcratli~fi7rrrr aaiioru~lsof tlre strate coruerrud."zs9

Accord'uig to the Couucil tlus uichtdes:
"Au~~ requu-elneuts unposed pursuaut to aut' pro~'isiou laid do~~'u bv la~~',
reglllatiou or adiuuiistrati~'e actiou or ui cousequeuce Ot all~' ad1llll11Strati~-e
practice, iu respect of the pro~'ision of ser~'ices are also to be regarded as
restrictious ~~~here, r~ltltotr~h rt~plicat,le irrespectire of tuttiorutlitl~, thcir effect is
exclrrsii~cl~~ or prirtcipally, to lruuícr'"
-"the tal:uig up or pursuit of such acti~~itv bv foreign uatiouals" for resn-ictious ou
the treedoln ofestablishlueut,

and
-"the proi~isioru of ser~nces bv forei~Jn ruztioruils" for restrictious ou the freedom to
provide serrices.

The Geueral Prograuis defuied restrictiou ui teruis ofdiscriuiuiatiou, ~~~hether direct
"treatiug lum differeutly fioui uatiouals of the state coucerued" or llldllect
"although applicable irrespective of uatioualitv their effect is eaclusivelv or
pruicipall~' to huider the takuig up or ptu-suit of such acti~'itv, the provisiou of
services, bv foreigu uatiouals."21~" The Etlropecui Court ofiustice fust coufuuied tlus
uiterpretatiou of restrictiou ui its case la~v, bttt later etteuded it to uichrde equallv
applicable uieasures that as much as lunder or stlUstautiall~' unpede uiterstate
a-ade.21~' Iu additiou to defuiiug restrictions, the General Programs plamied the
draftuig of directives for the market uitegration before the eucl of the i~ vear
periodZ~~Z ui ~~'luch the colmnou uiarket ~vas to Ue established.Z~~

zSS Mv elupliasis.
zS~ M~~ etupliasis.
z`~" Craig de Biu~ca IqgS, -~~.
z`~' Craig de Burca 1995. -33.

Kapte~-u zoo3, Sz6.
Kapte~'u~Goruilev 1995, 6z6.
Rcirrh~zrd Gebhard i~ CoruiZllio del]'Ordine de~li A~~~~ocati e Procuratoricii Milono. Case C-55Í9-F.
ECR [1995] Page I-o.}165, Dictc~r Kr~rus i~ Lartd Baric~rr-TViirttetrtller~. Case C-Ig~9z ECR [t993].
Page I-o166„ Manfirr! Sli~cr. i~ Dcnncnlci~cr 8: Co. Lid. Case C--6~go, ECR [IgyI] Page I-o.}zu,
AtEiine Im~estrrrents BV v A4iari.ctc~' rart Finnrtcicn. Case C-~S.}~q~, ECR [i995] Page I-on.}I, ~escica
SnFa' r Slurtterrr~~ndi~heterr i Dal~trnas Lrin, fàrmerh~ Slurttem~'nclighetcn i Iioppnrbc~r.fls L~ïrr. Case
C-ItS~96. ECR [t99S] Page I-otS9-.

z`~z Al~ticle 3 of the origiual, t95-, Treat~. establisluug the Europeau Ecouomic Comuiuuin- (EEC)
required for the ecououuc iutegratiou of the markets of the member states the establisluueut
of a couuuou markec The colnuiou Iuarket was to be established ~~'itluu tz s.ears, iu tlu~ee
stages of four vears each.

Zv~ Establisluneur. uou-life iusurauce b~. the eud of the secoud stage ( article I~' C) aud life
iusurauce ben~-eeu the start of the tlurd stage aud the eud of the secoud ~-ear of the tlrird stage
(article I~' D ).
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Li the subsequeut sub-sections I use a selection of ECi case law to demonstrate
the de~-elopment of the detu~ition of the freedoms and tUe resiiltuig 1'uiuts to the
state authorir~' to regulate establislunent and the pro~-isiou ofser~.ices.

~.~.t Freedom ofEstablisluneut

~.?.i.t Direct Discrinuuation

The freedoni of establislmient prolubits discrinunatory state regulations. In i9?.} ui
the case of Rc~~rtc:rr v. Be1Qi}trrt2~~{ the ECi affirmed that Treatv pro~-isions on the
freedom of establislunent essentially pro~'ide for "the equal treannent ~vith
nationals"-~~, and require the elunination of discruiunarion on grounds of
natioualitti-. Although the Conuncuutv had not uuplemented all measiues ui the
General Programs, the ECJ foimd diat because "the rule on equal treatinent ~~'ith
uatiouals is one of the huidauiental legal pro~~isions of tbe COllllllulutv" it is
"capable of beiug clirectl~- iu~-oked b~' nationals of all the other uieuiber states."2~~
The transitional period had expired anci the ECJ fouud that secoudary legislatiou
~~.as uot recluired to support the prolubition of ciiscruiunatiou on the grocmds of
uationalit~~ to apply to the right ofestablislunent. It stated "article 52 (.. .) iluposes an
obligation to attaili a precise result, the fitlfilliueut of wluch had to be made easier
bv, not made depeudent ou, the unplementatiou of a program of progressive
tneasures."Z~~- The freedom of establisluuent "is heuceforth sanctioned by the Treary
itself withdirect effect."~9~

Li the ECJ case Rc~~ners, a Belgiau Ro~~al Decree allowed oulv Belgiau natiouals to
use the title of a`~ocat and thus pracrice. Belgian law was found to be contrarv to the
ti.eedom of establisluiient as it discruuuiated ou the basis of nationalir~~. It
ciiscruuuiated agauist a Dutch national, Reyziers, ~vho had a Belgian la~~- degree but
was refitsed aduiissiou to the Belgiau bar because oflus Dutch uatioualitv.

Suice tlie ECJ ui Rr,~nters fotuid that the freedotn of establisluneut luiuts niember
states directl~- - ~~-ithout the ueed for secondar~. legislation- ui theu. autlioritv to
regulate, the uiterpretation of the tieedom ofestablislunent has beeu etitended from
discruuinatorv state regulatious to national measures without clistuictiou to
natioualitv that as Lnuch as hinder or uiake establislunent less attracris~e.

Set~~ices: uou life insurauce b~. the eud of the second ~.ear of the third stage ( article ~'C) aud life
iusurauce b~. the eud of the tlurcl stage.

2ti{ Jearr Re~l~rrcrs v Bclfli~nr Statc. Case z--{, ECR [t9-~] Page oo63t.
Z'~s Jc~rn Rct~nc~rs i~ Bcl~iun Statc. Case z--.}, ECR [t9-{] Page oo63t, paragraph z.}.
z~~~ Je,rn Re~~nc~rs i~ Bel~iorr Stute. Case z--~, ECR [t9-~] Page oo63t, paragraphs z~-z5.
Z'~- Jc~nr Re~~ners t~ Bcl~urrr St~tte. Case z--~, ECR [t9-.}] Page oo63t, paragraph z6.

Craig de Burca t99s. -35.
Zyti Jcarr Re-wters ~~ Bcl~i.rrr State. Case z--{, ECR [t9-~] Page oo63t, paragraph3o.

rUesaudra Prechal, Directives in EuroPearr Conururrrih~ lau~: n studt~ on EC directit~es ~urri their
c~rrrorcerru~rrt b~~ ~~atiorral Courts, Brouwer Uithof, t995. z-6: " direct effect is the obligatiou of a
Coutt or another authorin- to apph~ the reles.aut pro~-isious of Comiuuuitc la~~~, either as a
uortu ~~.luch go~.erus the case or as a staudard for legal re~-iec~-."
For d'u.ect effect see; lti1' Alflerru~rre Tr~rrrsport- en ExPeditie Orrderrreruirrfl ~~arr Geruí ca Loos i~
,~'ctirerlarrds Lrlarrd Rc~~erruc Adrnirristration. Case z6-6z, ECR Euglish special ed. [tg63] ooot
aud Fl~rnrirriu Cost~r i~ E.:~".E.L. Case 6~6~, ECR Euglish special ed. [t96.}] o6t~.
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Z.~.i.z Iudirect Discrimination aud National Measures without
Distiuctiou to Natiouality

Iu t9;-; the EC1 uiterpreted the prolubitions ui the fi~eedom of establisluuent to
uiclude narioual measures that, although applicaUle ~vithout distuictiou to
uatiouality, have a discrunuiator~~ effect.2vy lii the case of T1rieffi7~ v Corr.ceil~~~" a
Belgiau advocate had applied for acíuussion to the Paris Uar, Uut ~vas deiued ou the
grouuds that he did uot offer a Freuch diplouia. 11us ~vas doue despite the fact tUat
lus Belgian diplouia ( doctor of la~vs) had Ueeu recogtuzed Uv a Freuch tuuversirv as
Ueing eqiuvaleut to the Freuch liceuciate's degree ui law.

The ECJ fouud that ui the General Program for the aUolition of restrictious ou
fieedom of establislunent,~~ "the council proposed to el'uiuuate not oulv overt
discruninatiou, Uut also auv forui ofdisgttised discruuiuatiou, U~~ designatuig ui title
III(b) as restrictious ~vluch are to Ue eluniuated, ' auv requireuieuts unposed pursi}aut
to any pro~isiou laid do~vn Uv la~v, regulation~ or aduuuistrative action or ui
cousequence of anv aduuuistrative practice, ni respect of the takiug up or pursuit of
au activitv as a self employed person ~vhere, although applicaUle irrespective of
uationalin~, their effect is e~clusivelv or pruicipallv to Uuider the takuig up or pursuit
of such activity Uv foreign natioual"'.~~~Z ~~Jith tlus uiterpretatiou of the freedom to
uiclude the prolubitiou of disgttised or iudirect discriuiiuation, states were fiuther
luiuted 'ui their fieedom to regulate aud act.

The ECi ~vent even fitrther ui subsequeut case la~v ~vhere it iuterpreted the
prolubitiou iu the heedoui of estaUlisluneut to iuclt}de, ui additiou to direct aud
uidirect discruiiuiation, natioual measures ~vithout distiuctiou that, although they do
uot discriuuuate, lunder or uiake tUe exercise of the freedoui of establisluneut less
attractive.~~ ï

Iu the i989 case of Irène Vlassopoulott v Ministcrirrirr fiir justiz, Bundes- urrd
EuropnanfleleQeriheitcri Bndert-Wiirttetnberfl~~~{, the EC) fotmd that the freedom of
estaUlisluueut prolubited state regulatious that, eveu though applicable irrespective
of uarioualin-, luuder ui auv other ~vav the e~ercise of tUe fieedoui.~~~ Nii~s.
Vlassopoulott ~vas a Greek la~i-ver, registered ~vith tUe Athens Bar, ~vUo had ~vorked
ui Germany for a lasv fu~m suice i983. When ui iq8~ she applied to work as a

z99
,~„
;~,~
;~Z

Coufu-med the Geueral Programs.
Jean Thiejfi.~~ r Conseil de ]'ordredes nvocnts ~i ln cour de P~tr-is. Case -t--6, ECR [t9--] -65.
Official lotu~ual ofthe Europeau Couuuuuities 3z~6z.
Jcarr Thicffri~ r Cottscil dc 1'ordre dcs ~n~ocats ~i la ioirr dc Paris. Case ,t--6, ECR [i9---] -65,
~aragra~Lt r3.
Rcinhard Gcbhard r Corr.áglio dcll'Ordinc dcflli Ai~i~ocati c Procicratori di Milano. Case C-55~9~.
ECR [t995] Page I-o4i65, paragraph;-.
Craig de Burca, t99s. --FS. "nie ECl has moved a~~~a~~ - iuitiall~. iu a gradual ~~~a~. but more
receuth- quite decisivel~~ - Eroui the euipltasis ou uuedual treatmeut."
Irtrrc Vlassopoulou i~ Mirristeriurrt jíir Justi-, Burtdcs- und Etrropn~rir~clcgc~rltcitc~r Badc~i-l~'iirttcnt-
bcrtl. Case C-3.}o~3q, ECR [i99r] Page I-oz;5-.
Irèrrc Vl~iuopoulou i~ Mini.cteriunr tiir Justi-, Bundcs- rntd E~rropaan~clcflerrheitc~r Baderr-1~'iirtterrr-
berg. Case C-~.}o~Sq, ECR [r99i] Page I-oz;S-, paragrapli t5: " It must be statecl iu tlus regard
that, eveu ff applied ~~-ithout auv cíiscrimiuatiou ou the basis of uatioualin-, uatioual
requiremeuts couceruing qualificatious mac have the effect of luuderiug uatiouals of the other
member states iu the elercise of their right of estaUlisluueut guarauteed to them bv AiKicle 5z
of the EEC Treat`.."
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Rechtsan~valtui (la~~~-er) she ~vas refilsed ou the grotmds that she did not have the
qualifications reqiured Uy German la~v. The required qualihcatious uicluded
studyuig law at a Geruian uiuversitv, passuig the First State Exauiuiatiou,
completuig a preparatorv traiuiug period aud then passuig the Secoud State
E~auuuatiou.

The ECJ ~~-as asked whether article 5Z ofthe EEC Treatv~~~~ is iufiuiged wheu "a
COlllllllllllCV uatioual who is alreadv ac~iutted aud practicuig as a lawyer iu her
couutry of origui aud for five vears has Ueeu adnutted 'ui the host coimtrv as a legal
adviser (Rechtsbeistaud) aud also practices ui a la~~~ firui established there cau Ue
adnutted as a lawver ui the host couutrv ouh~ ui accordauce with the stanltorv rules
of that coimtry?".~~~- The ECJ foimd that uatioual requirements, eveu ~vhen they
apply without auv discruuuiariou ou the Uasis of uatioualiry, uiay have the effect of
huideriug nationals of the other member states iu the exercise of their right of
establisluiient guaranteed to them Uv article Sz of the EEC Treaty. Article SZ could
Ue iufiuiged ifthe uatioual rules take uo accouut ofthe kuowledge aud qualiticatious
alreadv acquired Uy the persou coucerued 'ui auother uieiuUer state:~s The ECJ
fotuid~that article Sz of the EEC Treary requires states to "e~auuue to what e~teut
the l.~towledge and qualificatious attested Uy the diploma obtauied by the person
concerned 'ui lus country of origui correspond to those required Uy the rules of the
host state.","~ )si iqq;, ui the case of Dietcr Krntts v Lnrt~ Bndc~n-Wiirtterllber~~~~,
Germau law required both Gerinau uatiouals as well as nou-uatiouals to apply for
authorizarion to use acadenuc titles they had obtauied iu a foreigu establisluneut of
lugher educatiou Uefore thev could use these ui the Federal Republic of Germairy.
The ECJ fouud that "articles {8 and 5z preclude auy natioual meastue goveruuig the
conditions uuder wluch au acadeuuc title obtauied 'ui another member state may Ue
used, ~vhere that measiue, even though it is applicaUle without discruuinatiou ou
grouuds ofnationality, is liaUle to hauiper or to reuder less attractive the e~:ercise Uv
Couiunuuty natiouals, uicluduig those of the meuiUer state ~vluch euacted the
iueasiue, ofhuidauieutal freedouis guarauteed Uv the Treaty."~~~

;~,~
;~-

;,~s

Article {3 EC Treat~-.
Irenc VlussoPouluu v Mirris7c~r.iunr jiir ju.rii-, Burrdcs- und Europaarrljclcgc~rrheitc~rr Budcn-IViirttcnr-
l~crg. Case C-3{o~Sq, ECR [tqqi] Page I-oz35-, paragraph 5.
Irc~u Vl~rssopouluu r Mi~nisterirnn fiir Justi-, Bundes- uncl EuropaanBelegc~nc~itc~rr Badcrr-IViirtYCrn-
6cr~. Case C-~{o~Sq, ECR [i99i] Page I-oz;s-, paragraph i5.
Ircrre ~'lassopoulou i~ Mirristc~.irnn Jiir Justi-, Bundes- urrd EuroBaurrgeleBenhciten Baden-~Viirttetn-
6crg. Case C;{o~Sq, ECR [i99i] Page I-oz~5-, paragraph z;.
Dicte~r~ hrnus i~ Lanc! Badcrr-1t'iirttcnrbc~rg, Case C-cq~9Z, ECR [t99;], Page I-oi663.
Dietrr Kraus ~~ L~mcl Badcrr-16'iir7tentbcrg. Case C-tq~qi, ECR [i99;], Page I-oi66~. Paragraph;z:
"The situatiou ~~-ould be differeut oul~. if such a vieasure pursued a legitimate objective
compatible ~~-ith the Treatv aud ~~-as justified U~~ pressiug reasous ofpuUlic iuterest (see to that
effect, judgtueut iu Case -i~-6 Tlueffrt. ~~ Couseil de 1' Ordre des A~~ocats a la Cour de Paris
[r9--] ECR ,65, paragraph tz: "That article is therefore d'u-ected to~~~ard recouciliug freedom
of establisluueut ~~ ith the applicatiou of uatioual professioual ncles justified bv the geueral
good, iu panictdar nrles relatiug to orgauizatiou, qualiFicatious, professioual etlucs,
supet-~~isiou aud liabilit~~, pros-ided that such applicatiou is effeaed ~s-ithout discriuuuatiou."
aud t5:"It follo~~~s from the pro~.isious cited takeu as a whole that freedom of establisluueut,
subject to obsetl~auce of professioual niles justified bv the geueral good, is ou of the objeais-es
of the Treatr."). It ~~.ottld howe~.er also be uecessarv iu such a case for applicatiou of the
uatioual rules iu duestiou to be appropriate for eusuriug attaiuuieut of the objectis~e the~-
pursue aud uot to go bevoud ~~-hat is uecessatl- for that purpose (see judgmeut iu Case
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Also iu Reitilinrd Geblinrd ~~. Cottsídlio dell'Ordirte deflli Av~~ocnti e Proatrntori di
Mílmta~~~ the EC] uiterpreted freedom of estaUlishuient to proluUit more than just
discrinuuatiou, either duect or uidirect.~r~ GeUhard ~~~as a Geriuan uational
authorized to practice as a RecUtsanwalt (la~wer) ui Germanv. He had li~~ed aud
worked iu Itah- suice t9-s, first as a collaborator aud later as au associate meiuber of
a set of chamUers of la~vvers. When ui i989 Gebhard opeued lus oss~i cUaiubers he
used the title a~~~ocato. ~

As a national of auot(ier memUer state ho~vever, GeUhard ~a~as uot allo~ved to
open lus own chambers tmder Italiau law. Italian law allowed uationals of other
nieiuUer states svho ~vere airthorized to practice as la~~~~ers ui the iueuiUer state froiu
~vluch thev caiue, to ~~.ork on a teuiporary Uasis ui Italv, i.e. pro~~id'uig ser~-ices, it did
Uo~ve~~er uot pernut establishuieut on the territorv of the RepitUlic either of
chaiuUers or of a priucipal or Uranch office.

The ECJ fust determuied whether the prolubition of establisluueut was allo~~~ed
tmder the Treatv. It stated that "under the terms of the secoud paragraph of article
Sz, freedom of establislmient is to Ue exercised uuder the conditions laid do~vn for
its own nationals Uv tUe lasv of the Coiuitrv where the establisluuent is effected."~~{
A uational riile proluUitiug the estaUlisluuent ofuatiouals froiu other iueiuber states
is therefore uot allowed.

Second, it answered whether the conditions for the use of professional titles
~vere allo~ved imder the Treaty. The ECJ foiuid that ui case of establisluuent oue
should 'ui pruiciple coiuply ~vith the couditions of the host memUer state.,~s Tlus
uicludes conditious regard'uig the use of professioual titles. It added ho~~~ever, that
these national regulations or measiues may iiot "hiuder or make less attractive the
e~ercise of fundaiuental fieedoius guarauteed Uv the Treatd'.~'~ ~Vhile the ECJ
struck dowu the Italian la~v that prolubited establisluuent ofnon-narionals, it let the
Italian rule ou the trse ofprofessional titles stand.,~-

Iu tlus partictdar case, tUe ECi emphasized tUat ui the ten vears that GeUhard had
~vorked iu Italv "uo criticisiu has been iuade of hiiu ui relatiou to lus acti~~ities ui

;~:

,~;

C-toó~9t Ramrath ~~ Ministre de la jusrice [iggz] ECR I-;~5t, paragraphs z9 aud;o). "
Rcinhnrd Gebhard i~ Coririglio rícll'Orríine dcljli Ai~i~ocati c Procuratori ríi Milarro. Case C-55~9-4.
ECR [t995] P age I-o.}i65.
Rcinhnrd Gcbhnrd i~ Corr,áZ;lio rlcll'Orrlinc dcgli Aiwocnri c Procur~rtvri di Milano. Case C-55~9~.
ECR [i995] Page I-o~i65, paragraph 3-.
Rcinhnrrl Gebhnrd r Consi~lio r(cll'Ordinc ríeflli A~~t~ocati c Procurntori rli Mil~rrro. Case C-55~9-I.
ECR [i995] P age I-o.}i65, paragraph 3~.
]cnn Rcrnc~r~s i~ BclZ~iurr Staic. Case z--.}, ECR [cq-{] Page o06;[, paragraph t5.
Clnude Gullurr}i i~ Conscil dc 1'orrlrerles ai~ocnts du bnrrcau dc Colrrrar et dc So~~erne. Case z9z~86,
ECR [t9SS] Page ooiit, paragraph,i.
Uuless the~- cau Ue justified. See Rcinharr! Gcbhnrd i~ Coriáglio rícll'Ordiue ~egli Aiwocnti c
Procrn.atvri di ~lilnrro. Case C-55~9-I. ECR [t995] P age I-o.{t65, paragraph ;-: "It folloss-s,
ho~~~ever froru the Court's case la~~- that uatioual measures liable to luuder or uiake less
attracti~~e the eiercise of firudameutal fi~eedoms girarauteed U~. die Treat~~ must fitlfil four
couditious: thee must be applied iu a uou-discritninatorv mauuer; the~- musc be justified bv
iuiperati~~e requiretueuts iu the geueral iuterest; thet~ uiust be suitable for securiug the
attaiutueut of the objecti~~e ~~~luch the~- ptu~sue; aud the~. uiust uot go becoud ~~-hat is uecessart~
iu order to attaiu it."
Craig de Biu-ca r99S, -.}6.
R'ithout distiuctiou to uatioualitv.

,O
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those cllaulUers" ~~ti aud that "uiemUer states uittst take accotult of tlle equivalence of
diplouias auci, if uecessarv, proceed to a cotnparison of the lalo~vledge ancl
qualitications requireci Uv tlleu- uational rules aud tllose of the person concerued."~~~
It emphasized that the uational rule could not Ue used to llulder access. Especiall`' ui
the case of Gebhm'd, ~~'ho had ~~'orked 'ul Ital~' for ten vears, refitsal ofacceptance uuo
the 1~lilan Uar could ver~' ~vell be uiterpreted as such Iluldrauce.

The Treatv 1'ullits found U~' the ECJ prolubit discruiuuatorv state regillation, state
regillarion that lias a discrullulatorv effect aud uational measures ~vithour distulction
that as mucU as lluider or nlake establislunent less attractive. Although the
establislullent of ulsurauce providers has Ueen regulated iu the tllree generatious of
ulsurance d'u'ecti~'es~-~~, the ECj case la~v remauls relevant for derernlululg oUstacles
and barriers that have not Ueen covered 'ui secoudarV COlllllllllllll' regUldt1011.

2.~.~ Freedom to provide Services

z.2.2.t Direct Discrilnination

1ust like tUe fieedom of establislulleut, the treedoln to provide services prohibits
discriuliuatorv state regulatiou. lii the t9,.~ case of johrnrnes He~ru'iats Mnrin ~~nrr
Binsbcr~c~rt v~ Bcstuur vnrl de Bedr~svererti~irrf~ voor MetnnlrrtJ'vcrheid,~ the ECj
established that tUe prollibition ofdiscriuluiation ui article .}9 (ex )S9 EC has "direct
effect and nlav tllerefore Ue relied ou Uefore national cottrts."~ZZ

Van BulsUergen, of Dutch uatioualirv, acted as a legal representative before the
Cerrtrnle Rcuid t~nrr BeroeEi (Netherlauds Court of Appeal ui social securitv nlatters).
Dluuig the course of the proceed'uigs he changed resideucv from the Netherlands to
Belgiuul. As a consequeuce Ilis capacitv to represent a partv Uefore the Cetnrnle Rand
~~nrt Beroep was coutested Uased on a Dutch law that oulv allows persons established
ui the Netherlands to act as legal represeutatives Uefore the Cerrtrnle Rand vnn
Bcroep.

The ECi follud tllat, "the tlational la~v of a uienlUer state caluiot, bv ll11pOSlllg 3

L'edlllrelllellC 3S f0 haUltllal reS1de11Ce wlthlll that State, Clell}' persous established 'ul
auother menlUer state the right to pro~-ide services, where the pro~-ision of services
is not subject to anv special condition tuider tUat uatioual law applicaUle."~2~

The ECJ stated that the pro~'ision of the Treaty' article ~959 Uecame
"luicouditional on tUe etpiry of tlle (trausitioual) period" and "have duect effect"
~vllich uleans tllat it can Ue relied upon Uefore a uatioual cotut as far as tlley seek to

Rcirrhard Gcbharrí ~~ Cortsií{{io dcl{"Orditrc deg{i Avvocati c Pronrr~rtori di Mi{anu. Case C-55I9~.
ECR [t9y5] Page I-o{t65, paragrap115.
Rcirrhnrrí Gcbharcí v Corisil{(io dc{{'Ordinc dc~(i A~~rocati c Procuratori di Mi(arro. Case C-55I9-I.
ECR [t995] Page I-o.}t65, paragraph 3S.
See chapter 5.
Johnruu~c Hc~rrricus Maria i~mr Birrsbcvgcrr ~~ Bcstuur i~arr de Bedr~fn~c~rcni~ing voor dc Mctan(-
niji~c~nc~id. Case;;- ~, ECR [t9-~] Page ot299.
Johnnncs Hc~rn'icus :tilaria t~an Binsbc~rt{c~rr t~ Bcsttrur i~un dc: Bedr~js~~e~rc~rri~irr~ i~oor de Metaul-
rrijrcnc~id. Case 3~--{, ECR [t9'~] Page otz99, paragraph z-.
Iu tlus case a court ~~-here represeutatiou b~- au ad~'ocaat ( la~~~'er) is uot obligatorv.
Joharnrc, Hc7rric-us Aiaria i~arr Birrsbcrt{crr r Bcstuur rau dc Bedri~rsi~c~re~rri{{irrg i~oor ríe Metual-
rriji~c~rheid. Case 3~--~, ECR [t9-~] Page otz99, paragraph t-.

,Z~~
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"abolish all discriuiuiarion agauist the persou pro~zd'uig the ser~zce bv reason of lus
natioualirt- or the fact that he is established 'ui a uiember state other thau that ui
~~-luch the sers-ice is pro~-ided."~-{

That the "freedom to provide ser~-ices" encompasses tnore than tieedotn from
discrunuiator~~ rules aud regulations, svas established 'ui subsequeut case la~v.

~.~.2.z Indirect Discrinunation and National Measures without
Distinctiou to Natioualit`- or Place of EstaUlisluueut

The ECi case of S~Qcr~~i~ fu-u~l~~ established that the heedom to pro~-ide ser~.ices
prolubits all measiues without distuiction if thev uiterfere with tlie fieedom to
pror-ide ser~.ices. S~ger couiplauied tliat Demiemever, a compan~- uicorporated
uuder Euglish la~~- and ha~.uig its registered oftïce ui the Ututed Itiugdom, ~~-as guiln~
of unfau- competition. Demieme~-er offered a service of pateut rene~~-al ~~-ithout
holduig the liceuce that the R~clitsbercrttin~s~(eser~ (law ou legal ads~ice) reqitues for
attend'uig to legal affairs on behalt of tlurd parties. Accord'uig to this la~~~ otilv
persous hold'uig a liceuce issued Uv the competent authoritv mav attend to legal
affairs for thu-d parties or pav fees ou their behalf. The uatioual court asked for a
preluniuarv rul'uig U~- tlie ECJ to decide ~~-hether Geruian la~~- could require a service
provider to cotuph. ~~~ith tlus Gertuau la~~-.

The ECJ stated that "article S9,Z6 of the Treatv requires uot oul~~ the elunuiatiou
of discruuuiation agauist a persou provid'uig services on the ground of lus
uationalin~ but also the abolition of anv restriction even if it applies ~s~ithout
distuictiou to uatioual pro~~iders of ser~-ices and to those of other meuiber states,
~~-hen it is liable to prolubit or other~~-ise unpede the acti~~ities of a pro~ider of
ser~zces established 'ui another tueuiber state where he la~~~fitllv pro~~ides suiular
services."~Z-

Althotrgl~ equal treanuent is unportaut for the ti-eedoui to pros-ide ser~~ices,Zl,
natioual treattnent alone does not suttice to elunuiate (uiteutioual) barriers and
uiiuuiuze obstacles that huider the fi-eedom to pro~-ide services.;Z~ The EC1 foiiud

;~5
;:e

;Z,

~ZC)

johurnres Hc~rn~icus ;tifariu van Binsbcrtlcn r Bcstuur i~an dc Bcr[ri~jsvc~r~crriflirrg i~oor dc
:~1eta~rbtiji~cnc~id. Case;;-.}, ECR [tq-.}] Page otzqq, paragraphs z-}, z5 aud z-.
:tilarrrrcdS~ïficr ~~ Dt7nunu7~c~r R Co. Ltd. Case C--6~qo, ECR [t99t] Page I-o.}zzt.
Article {9 EC Trean.
:~1~rrr~rcd S~ïgcr t~ Dcrmcrne~~cr 8; Co. Ltd. Case C--6~qo, ECR [t99t] Page I-o~zzt, paragraph tz.
Apart from dte d'u.ect effect of the prolubiriou of discritniuatiou ou the grouuds ofuatioualin-
or establisluueut. johormcs He~rrriiu.c Moria r~rrr Bin.cbcrflen i~ Bccturn~ i~on de Bcdri~jsvcrcrriging i~r~nr
de Mcta~ilrrij~~cnc~i~l. Case 3;--.}, ECR [tq-.}] Page otzqq, paragraph z5.
Usher t99{, -t: "Tlus ~~~as realized iu the earlier cases such as ~~au Binsbergeu or Coeuueu
(3-~-{ tq-.} ecr tzz9, 39~-5 79-5 ecr [5{-) ~~'Itich iu fact both iv~~ol~~ed the pro~.isiou of sen~ices
across a border b~- persous ~~-ho ~~.ere uatiouals of the couutn~ ut ~~~luch the ser~.ice ~~.as to be
pro~~ided but resideut iu auother metuber state."
"Coetuteu illustrates the difficulties of classificatiou iu tlus area tueutioued iu the coutest of
freedom of establisluneut. It ins.ol~~ed a Dutch uatioual actiug as au insurauce iutertuedian-
~~-ho resided iu Belgiutu aud had au office iu the Netherlauds, faced ~~.itlt Dutclt requiremeut
that he shottld reside iu the Netherlauds. Tlus ~~-as treated bv the court as restrictiug lus
freedom to pro~-ide sen~ices. 1-et accordiug to the criteria laid do~~-u iuto ( later) Gertuau
iusurauce case ( zoS~S.} Cornrnisáorr t~.. Gc~r~nr~nr~~ tqSó ecr ,;5S) the office as a permaueut
preseuce ~~~otdd coustitute establisluneut so that the duestiou of freedom to pro~-ide sen ices

-,
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obstacles alld Uarriers to tlle freedolu to provide services,110C OlllV ill llatiOllal rules
~vith distulcrion to natioualin~ or place of residence, Uut also ul national rules
without distulctioll that, although allowed 'ul case of establisluuellt, would Ue "liable
to prohibit or otherwise uupede the activities ofa provider of services established 'ul
auother meuiUer state where he lawhrllv provides suuilar services" and deprive the
freedolu to provide services of all practical effectiveuess. The ECj stated "hl
particular, a nleulUer state luav Llot luake tlle provisiou of services ui its territorv
subject to compliance ~vith all the conditions requu-ed for estaUlislunent and thereUv
deprive of all practical effectivelless the provisiolls of the Treatv whose object is,
precisely, to guarantee the freedom to provide services."~~"

Tlle EC1 iu its case la~v restricts states luore ul tlle reglrlatory autllorit~- ~vitll
regard to the provision of services thau it allo~vs ~vith regard to estaUlislunent. Ill the
Alhitic Irii~cstirierrts ccise~~~ the ECJ suppleluented its S~i~cr` rlrling that Llatiollal rtiles
without distuicrion that coustinrte an obstacle to the freedom to provide cross-
Uorder services are not restricted to rules iluposed Uv the state of destuiation of the
service. Rules unposed Uv the memUer state of - the service's origui cau also
constitute an obstacle or Uarrier to the fi-eedolu to provide services.

Alpiue )llvesnuents BV was granted all elemptiou Uy the Dutch Muustrv of
Fulauce to hold the (legallv required) liceuce t0 act as au iuterluediarv ui seclrritv
trausactious. The e~emption ho~vever ~vas subject to restrictious anci conditions
~vith a ~~e~v to preventillg luldesuaUle developments in securities trading. ~;- Alpule
Illvestmellts BV ~vas consequentlv prolubited Uv the Dutcll Mulistrv of Fulance
frolu connactiiig individuals, in as well as olrtside of the Netherlands, bv telephone
~vithout theu prior ~vrittell conseut to offer theln fuiancial services (cold calliug).
Alpille cllalleuged the restrictions oll cold calliug otrtside the Netherlallds for
restricticlg its fieedom to provide services. The Collc~e vrïrt Beroc~ voor lrct
Bcdr~clevc~rr (Admillistrative COUrt for Trade aud Illdustry) asked for a prel'ullillarv
ruliug to uiterpret article 59~~~ ofthe Treatv. ~

The ECJ stated that "Although a prolliUitiou such as the one at issue ill the maul
proceed'ulgs is general and non-discriulinator~~ and neither its object nor its effect is
to put the natioual market at all advantage over providers of services tiom other
nlelnber states"~~~, "such a prohiUition deprives the operators concerned of a rapid
and cl'u~ect tecluuque for marketiug and for contactulg poteutial clieuts ill other
LueulUer states alld cau therefore constitlite a resnictioll on tlle freedolu to provide
cross-Uorder services."~~~ Iu additioll to asl:ing ~vhether tlle Llatioual rlrles that applv
~vitholrt distuictiou cause a disadvantage to otit-of-state service providers, tlle ECJ

;;o
~~~
.UZ

;.;~

; ~;

could uot arise."
Usher 199.}, -z: "The aim of freedom to provide sen~ices is tlte removal of obstacles aud
barriers rather thau equal treatmeut ~~ ith host-state uaciouals."
Man~rcd S~ï~er i~ Dc~rnrernc7~cr 8; Co. Ltd. Case C--6~90, ECR [Lqql] Page I-o.}zzl, paragraph 13.
AlPine Itri~cs7rrrcrtt.c B~' ~~ Mirrister ~~an Finarrciërt.Case C-38~~93, ECR [Lgqs] Page I-ou{1.
Alticle S(z) ~~'et Effecteuhaudel vau ~o Oktober 1955.
ArYicle ~q EC Treat~~.
AlPinc Im~cstnrcnts B~" r A~linistcr i~nrt Finarrciért. Case C-33.}~9;, ECR [1995] Page I-olt~t.
paragraph 35.
Alpinc Irrecstmertts BV i~ Minister i~an Financilhr. Case C-38~~q;, ECR [1995] Page I-olr~l,
paragraph zs.
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asked ~vhether the uatioual rule "substantiallv unpedes the abiliry of persons
established 'ui its territorv to pro~~de uitra-Couunututv services."~6

The ECj reasoued that where Sn~cr established that article S9 EC Treary
prolubits uatioual rules ~vitbout distiuctiou unposed by the member state of
destuiatiou that forui restrictious to the freedoiu to pro~~ide services, tlus pruiciple
shotrld applv to all restrictious ou the provisiou of services, regardless of the place
~vhere thev are iuiposed, member state of origui, meinber state of destiuatiou, or
tlurd uiember state if the ser~~ice is provided there. ~~

The ECJ ui Al~irrc referred to the coucept of the couunou market as established
iu Sdrul t~ Iiupecterrrder Irtvoerreclrtc~t err Acájn-err,~~1 "It uivolves the elimiuatiou of all
obstacles to uitra-Couunuiutv trade iu order to merge the uational markets uito a
suigle uiarket bruiguig abottt couditious as close as possible to tliose of a geuttuie
uiternal inarket."~~~~ The ECJ concluded that the prolubitiou "directly affects access
to the uiarket ui services ui the other Meinber states" aud "therefore that rules of a
member state ~vluch prolubit providers of services established iu its territorv from
makuig imsolicited telephoue calls to potential clients established iu other member
states ui order to otfer their services coustitttte a resnictiou ou freedoui."~{~

As with the fieedoui of establisluneut, the linuts to the authoritv of the states to
regtrlate lie ui discrunuiatorv regtrlatiou, regulatiou that has a discruniuatorv effect
and uational measures without distuiction to natiouality or place of establisluueut.
~~here for establisluueut tbe states' regtrlations iuay uot huider or uiake less
attractive the establisluueut of instuance providers ui the state, for uisurance
services the state regtrlatious mav uot substantially uupede the ability to provide
uiterstate uisurauce services. Tlus includes the prolubitiou to reqttire coinpliauce
~vith all couditious for establisluneut.

The differeuce iu prolubitious for states Uet~veeu the fieedoin of establisluneut
and the fieedom to provide ser~~ces lies iu the national measures without distuict-
ion. For establisluueut states are allo~ved to reqttire couipliance ~vith all couditions
for establislunent as far as these do not discrunuiate, have a discruiuuatorv effect
aud huider or uiake establisluuent less amactive. For services ho~vever besides
discruiuuatorv regtrlatiou aud regulatiou that bas a discruiunatory effect, the ECj

x~r' Craig de Burca tqqS, -S~-55.
~.~ Alpirre Inrestrnc~rrts B~' r Mirrister ~~an Financiërt. Case C;S.}~9J, ECR [i995] Page I-ou.}t,

paragrapli 30.
a~s Gasturr Schu] Dou,me Ezpediteur B6' i~ Lupcctc~n. dc~r. lru~ocrrechtcnr err Accijn-err. Rooserrdaal. Case

iS~Sr, ECR [rqSz] Page ot-}oq.
~'~ G~rstenr Sihul Douane EiperJiteur BV i~ InsPecteur der Inroerrechtc~r err Acrijn:err, Roosc~rdaal. Case

tS~St, ECR [iqSz] Page ot.}oq, paragrapli 33.
~{" Alpine Im~csinu~rrts BV ~~ ~blirristcr rau Fin~arcién. Case C;5~~93, ECR [i995] Page I-oii~r,

paragraph 3S: "A prolubitiou strch as tliat at issue is iiuposed bv the wewber state iu ~vlucli the
provider of set~.ices is established aud affects uot oul~. offers wade bv luw to addressees who
are established iu that state or wove there in order to receive sen.ices but also offers wade to
poteutial recipients in auother wewber state. It therefore directlv affects access to the warket
iu sen~ices iu the other wewber states aud is thus capable of lunderiug iutra-Cowiutrnin- trade
iu set~~ices."
Paragraph 39: "The answer to the secoud duestiou is therefore that rules of a wewber state
~~ hich prolubit providers of sen~ices established iu its territotti~ from makiug twsolicited
telephoue calls to poteutial clieuts established iu other wewber states iu order to offer their
set~-ices constinite a restriaiou ou fi-eedow".
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uiterprets the Trean~ to prolubit the states to reqture compliance ~vith all couditions
for establislunent, which deprives the freedom to provide services of all practical
effectiveness, as well as everv state regulation that substautiallv unpedes the abilirt.
to provide intra-Conuuui~itv services. As ui establislunent, the freedom to provide
uisurance services has beeu regulated 'ui the tlu~ee geuerations of uisurance
d'u~ecrives:{~ The ECi case la~v however remauis relevant for determuiuig the
obstacles aud barriers that are not covered 'ui secondarv Conunuiutv regtilation.

2.3 justifications

z.3.i Treaty

Now that Treaty lin~its to state regulatorv authorin~ have been desa.ibed with the
ECJ case la~v uiterpretations of the fieedom of establisluneut aud the freedom to
provide services, the next step is the descriptiou of the e~ceprions to tbese luiuts ui
the Treatv and case law. As e~:plauied 'ui the uitroduction, the cases that are used to
demonstrate the evolution of the justificarious uiclude, but are not luiuted to
uisurance cases. Because the Treatv's fieedoms applv to the busuiess of uisiu~ance,
the justifications for the obstacles and barriers to the heedoms also applv to
uisurance. ~Vhere the Treaty provides justifications for state regulatious with as well
as without distuiction to nationalitv or place ofestablislunent, the European Cotut
of Justice has developed additioual justificatious that iu pruiciple onlv applv to
narional measures ~vithout distuiction to uationalitv or place of establisluneut. Tlus
so called `rule of reasou' justification was first developed 'ui case law regard"uig the
freedoiu to provide goods, aud later applied to the freedoui of establisluueut aud the
freedotn to provide services as well,~;i

Treatv articles 45 sq. EC (ex article 55 sq.) and 55 EC (ex article 66}~~~, provide
justifications for member states' rules that have Ueen identified as obstacles aud
barriers to the freedom of establisluueut or the freedom to provide services. These
justitications appl~~ to both state rules ~vith aud ~vithout distuiction to uatioualin~ or
place of establislmieut~{{, but onlv if they meet the condirious laid do~vu ui articles
.~5 sq. and 55 EC. They must protect official authority, public policy, public securitv
or pubGc health, aud the regulation uiust be necessarv as ~vell as proportiouate.

Justification Uased on the rule of reasou can, contrarv to tbe Treatv justitications,
ui priuciple not applv to discruiunatory state regulations. It onh- applies to natioual
rules ~vitbout distiucrion to natioualitv or place of establisluneut that are prolubited
bv tbe heedom ofestablisluueut and tbe freedoiu to provide services, and tben oiilv
if the conditious developed 'ui case law are met. Also, neither the Treatv justificatiou,
uor the justification developed 'ui case law (the rule of reason) applv to areas that
have Ueen regulated bv Coimuuiutv regulation. Iuterestiug bo~vever is the fact tbat
the conditious and reasouuig developed by the EC1 for its rule of reason, have been

~;' See chapter S.
~;z Kaptevu zoo3, 560.

Kaptevu~Gortnlee Z99S, 6-5.
~{~ ~~"luch tuakes the provisious ofdie articles .}5 sc~. EC applicable to sen~ices.
~{{ ICaptevu zoo3, 550

Kaptevu~Goruilee t99S. 655.

-5



CH:~PTE R ~

used for the `general good' justificatiou that is uicluded in Coinmtuuty regttlatiou
regard'uig the Uusiuess ofuisitrauce.~{~

?.3.? Case Lac~-

?.3.Z.i Rule of Reason: Services

The ECJ uitroduced the rtrle of reasou for national rules ~vithout distitictiou that are
proluUited Uv the freedom to provide ser~~ices in the case of Vart Biruber~c~rl.~~~
Although ni the specihc case of t~nn Bitistier~c~l the Dutch rule was fotmd
d1SCrll11ll1aCOrv, and the rtlle of reason could therefore uot appl}'~{-, the ECJ added
that ui the case of national rules ~~7r11oliC d1StlllCilOll t0 natioualiry or place of
establislunent, "(...) specific requirements unposed on the person provid'uig the
service camiot be considered 'uicompatible with the Treatv where they have as their
pttrpose the application of professional rtrles jtistified Uv the general good - ui
particular rules relati~ig to the orgatuzation, qualifications, professioual etlucs,
supervision and liaUility - ~vl~ich are Uuid'uig ilpon auy persou estaUlislied 'ui the
state ui which the service is provided (...)."~fs Vatt BiruberIIert establisUed that state
regulations that are not discrunuiatorv Uut do hi~ider the freedoin to provide
services can Ue justiiied when they protect the general good. Tlus is the case only
when the state rule is oUjectivelv jtistihaUle U~~ the need that it serves, however.~;~

Ili the t9~o ~VebL'~s~~ case the Court not oulv collÍlrllled 1CS VC71! Bi]1SL7CT~eri ruluig,
Uut ftuther elaborated ou the couditious that must Ue met for the rule of reason to
apply. It fottnd that "the heedom to provide services is one of the fiuidamental
pruiciples of the Treary aud may Ue restricted oi~l~~ Uy provisious ~vluch are justitied
Uv the geueral good and ~vl~ich are itnposed on all persons or undertalciugs operatuig
ui the said state uisofar as tUat uiterest is not safegtrarded Uv the pro~~sions to ~vluch
the provider ofthe services is suUject ui the memUer state oflus estaUlisluuent."~~'

Si~: vears after ~~cbb the ECJ applied the rule of reasou conditious iu four
uisurance services cases.~s' Tlus case la~v nuned out to Ue of essential unportauce ui

~{5 See chapter 5 for the prolubitious aud justificatious for state authoritv to regulate iu secoudarv
regulatiou.

~is ~oharntcs Hcrtricus Alaria rarr Binsbcr~etr c~ Bestuur i~an dc Bedri~fsi~ererti~ing roor de Mctaal-
trijrc~r.hcid. Case 3;--.}, ECR [r9-~] Page otz99, paragraphs i.} aud i-.

~;- Iu v~trr Bin,herflc~rt the ECj fouud that the requu-emeut of habitual resideuce coustitttted a ntle
with distiuctiou to place of resideuce wluch is prolubited b~. the Trean- (d'u-ect effect). This rtile
cottld oul~- be juscified ~~.irh the e~:ceptious provided for iu articles .}5 sel. i.e. official authorin~,
public polic~., public securit~~ or public health.

siS Johanncs Hcnric-us ,M1laria i~att Bixsbcr~ctt i~ Bcstuto~ rau dc Bcdr~f.mc~rettigin~ voor dc Mctaal-
triji~c~nc~~id. Case;;--~, ECR [tq-.}] Page oizqq, paragraph i2.

s~y Johartncs Hern~icus ~laria i~an Bittsbcrflc~rr r Bcstuur r~tn de Bedri~fsvcrerriilin~ i-oor de Metaal-
rtiji~cnc~id. Case3;--.}. ECR [tq-.}] Page oiz99, paragraPh i}.

ss" Girnin~tlPrucc~cAint~s ~t~~tirtsY Al frcri Johrt ~t'c(ih. Case z-9~So. ECR [t93t] Page o~~05.
~s' CrimirralProiceciinils,ti~~tinst Alfred Johrr 1l'cbb. Case z-91So. ECR [r9St] Page o3JOs, paragraPh

I-.
~j2 Cornrrtisciorr of ihe Europc~rtt Corrtrrtuttities r Federal Republic of Gerrrtatt~~. Case zos1S~, ECR

[iqSó] Page o3-5S, Conurticriort of the Europcutt Conurtuttities i~ Frettch Republii. Case zzo~S3.
ECR [tqSó] Page o3663, Corrtrrticciorrof the Etn.o~eart Corntntntities t~ Kittfldont of Dcttrnark. Case
z5?~S3. ECR [tqS6] Page o3,i„ Corrtntissiott of the EuroPcatt Corrtntuttitics t~ Ireland. Case
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the legal development of insttrance market uitegration.~~~ Iu the i9S6 case of
Cotrtniission v. Gei7rt~~nv the Coumussion Urought au action under article zz6 EC (e1.
i69) against the Federal Republic of Gertuau`~ (FRG) for failuig to fiiltil its
obligatious tmder the articles ~9 EC (ei. 59) ~~ 5o EC (e~. 60) on the fieedom to
provide services.~s{ German law required 'uisurance undertakiugs ui the
CO11ll11lullCV, that wished to provide ser~zces ui the FRG for certaui classes of
iusurance, to Ue established 'ui the FRG. It also required the uistuance undertakuigs
to Ue attthorized 'ui the FRG to provide the particttlar uisurauces. In additiou to
these t~vo reqttireuieuts the la~v forbade nisttrauce Urokers established 'ui the FRG to
arrange uisurance contracts ~vith FRG residents for iustirers established 'ui another
uieuiUer state.

The requirements of establisluuent aud authorization aud the prolubition to
arrauge coutracts for uisurers established 'ui auother uieuiUer state are uatioual rules
without ciistuictiou that are proluUited Uv the fi-eedoui to provide services. TUe ECJ
used the rule of reasou conditious to deteriuuie ~vhether these natioual measures
could be justified. The fust couditiou, that the state regulations cau not Ue
discruuuiatory, had Ueen uiet. The regtilatious applied to Uoth uatiouals aud uou-
uationals. The Court cousidered whether au uuperative reason relatuig to the public
uiterest existed that ~vould justifvi certaui restrictious ou the freedoui to provide
uisurance services. It elaboratedJ ou the special characteristics of the uisurance
sector, Ueuig a"particularlv seusitive area fiom the pouit ofview ofthe protection of
the consumer Uoth as a polic`~ holder aiid as au uisured person", "Uecause the
specific natttre of the ser~~ce provided is luiked to htttu e eveuts, the occurreuce of
~vluch, or at least the tuiuug of ~vluch, is tuicertaui at the tuue wheu the contract is
concluded" and not obtauiuig paymeut under a policy follo~vuig au event givuig rise
to a clauu may place an uisured person ui a"very precarious positiou". ~~~ Iu additiou,
it is verv diíticult, if uot unpossible for au uisttrance coustuner to judge "~vhether the
likelv fiiture developuieut of the iusurer's Fuiaucial positiou aud the teruis of tUe
couhact, usuallv unposed Uy the insttrer, offer hun sttfticieut guarautees that he ~vill
receive payzneut ttuder thc polic~~ ifa clannable eveut occurs":~~~

These special characteristics of the uisurauce sector, aud the fact that all uieuiUer
states had 'uitrodttced prudeutial legislatiou for utsurauce uudertakings, lead it to
couchtde that "there are ituperative reasous relatiug to the public iuterest wluch uiav
justify restrictious ou the tieedom to provide services". The second condition for the

zo6f S.}, ECR [i9S6] Page o3Si-.
~s~ The Court iu these cases iutroduced the coucept of the "geueral good" iu the iusurauce sector

~~-luch has had a great impact ou the developmeut of secoudaiti- Couuuuuit~. regulatiou aud the
legal de~~elopmeut of iusurauce market iutegratiou iu the Europeau Couuuuuin-.
See chapter 5 aud the iutroductiou of cousumer proteaiou iu the secoud geueratiou of
iusurauce directi~.es aud the realizatiou of a Ulock e~emptiou from Commuuin- couigetitiou
la~~-. ~

~s} Siiuilar aaious were brought tmder at~cicle izó EC (et. ióq) to the Freuch RepuUlic, the
Kiugdotu of Deuiuark aud Irelaud.

sss Contmicsion of thc Europcart Corrtrnurtitics ti~ Fcdcral Rcpttblic- oj Gcrntan~~. Case zoS~S~, ECR
[[qS6] Page o~-55, paragraph 30. - ~

~Sfi Corrtmisciort or thc EuroPcart Corrurtunitics i~ Fcdcral Rcpublic oj Gcrrnanv. Case Zos1S~, ECR
[iqS6] Page o;-SS, paragraph;o.
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applicabilitv ofthe rule ofreason justification, that the state rule must be justified by
a reason relatuig to the public interest, had also been uiet.

The Court added "pro~~ded, ho~~~ever, that the rules of the state of establisluuent
are not adequate ui order to aclue~~e the uecessarv le~-e1 of protection and that the
requirements of tlle state iti ~~auch the service is provided do uot exceed what is
necessar~' in that respect."~~ Tlus added a tlurd condition, tlie necessity of the state
regulations. The ECJ ui tl~is case fouud that "ui the present state ofConuuuuit~' la~~~"
~~~here at the titne still cousideraUle differences e~isted Uetweeu member states with
regard to laws ou tecluucal reserves and assets of iusurance pro~~iders, and the
duecti~.es had not y'et made an~. pro~-isions for the couditious of iusurance~~s, "the
protection of policy holders and 'uisitred persons justify the application b`- the
member state ui wluch the ser~~ice is provided of its own legislatiou couceruing
tecluucal reser~'es and the conditions of uisurauce, provided that tl)e reqtureinents
ofthat legislation do uot e?~ceed ~~-hat is uecessary to ensure the protectiou of policy-
holders and 'uisured persons."~~~ Tlus added a fout'th condition, the state rule must
be proportiouate~~~ to the interest it protects.

~Vheu applied to the case, the ECJ concluded that the reqiuremeut of
autborization applied ~vithout distuiaion-~br, ~vas jirstified ou groimds relatiug to the
protection of the coustmier~~Z, ~~-as necessary~~~~ and proportional to the uiterest it

3S- Corruuissiorr oj the Etn.opcarr Corrrnnutities r Federa{ ReptrWic oj Gerrnanv. Case zoS~S.}, ECR
[t9S6] Page o;-55, paragraplt;~.
Cornrrris.cion oj the European Conununities i~ Fedcr~r] Repub{ic oj Gerrrtam~. Case zoS~S{, ECR
[t9S6] Page o;-55, paragraphs ~S, ~g, ~o.
The fust geueratiou " coorcíiuatiou" iusurauce directi~-es (First Nou-Life Couucil Directive aud
Fu~st Life Couucil Directi~~e) did uot hartnouize the uatioual niles couceruiug teclutical
reset~.es uor the couditious of iusurauce. Oul~~ afrer the iusurauce cases were the uatioual rules
ou teclutical pros-isious harmouized in Couucil D'u-ectis~e gt~6--}~EEC oft9 December t99t.
Corrnrrissiorr ot thc Europc:un Comnrrrrrities i~ Feder~rl Reprrblic of Germarrv. Case ioS~S.}, ECR
[tqS6] Page o;-55, paragraPh.}t.
Or suitabilin. requu~emeut: suitable for securiug the attaiutneut of the objectis~e ~s-hich thev
ptrrsue see Rc~inhard Gcbhard r Cortsiillio dell'Orcíinc rfcgli Ai~vocati c Proctrr~rtori di R1i]~nro. Case
C-55~g.{, ECR [t995] Page I-o.}t65, paragraph 3,: "It follo~as, ho~~.e~~er, from the Court' s
case-la~s~ that uatioual measures liable to luuder or make less attracti~~e the esercise of
fuudameutal freedotus guarauteed b~~ the Treat~- must fiilfil four couditious: thev must be
applied iu a uou-discriuuuators~ mauuer; the~~ tuust be justified bt- imperatis~e requu-etneuts iu
the geueral iuteresr, thes- must be suitable for securiug the attauvueut of the objective ~s~luch
die~- purstte; aud tlte~~ must uot go be~.oud ~rhat is uecessatv iu order to attaiu it (see Case
C-t9~yz Kraus s. Laud Badeu-~Vuertteiuberg [t99;] ECR I-t66;, paragraPh;z)."
Corrrnrission or thc Europcan Corrrnrrnritics ~~ Fcdc~r.al Rcpub{ic o~ Gcrnr~rni~. Case zoS~S.}, ECR
[tqSó] Page o;-SS, paragraph ~;: "it should howe~~er be etnphasized that the authorizatiou
tuust Ue grauted ou request to auv uudetYal:ing established iu auother memUer state s~~luch
tneets the couditious laid dosvu bv the legislatiou of the state iu ~s-luch the setti-ice is prorided."
Cunurrission oj the Europe~m Corrurnnritics r Fcrícral Rcpublic of Gcrrrr~nr~~. Case ZoS~S~, ECR
[tySó] Page o;-SS, paragraph. . }6: "oul}- the requiremeut of au authorizatiou cau pro~-ide au
affecti~.e meaus of eusuriug the supet~.isiou wluclt, ha~~iug regard to the foregoittg
cousideratious, is justified ou grouuds relatiug to the protectiou of the cousumer, both as a
polic~- holder aud as au utsured persou."
Corrrrrris~iurr of thc Europcarr Cornmmritic~c i~ Fcdcral RcPrrblic o~ Gcrnrarr~~. Case ~ oS~S.}, ECR
[tyS6] Page o~-55, paragraph ~-: "those couditions tua~~ uot duplicate equi~-aleut statutort~
couditious s~-luch ha~~e alreadv Ueen satisfied iu the state ut ~-luch the tmdertal:ittgs is
established, aud, that the super~~isorv authorits- of the state iu ~s.luch the sen.ice is pros-ided

a;~

;Gz

-S



LEG:~L DE~ ELOPhtENT W THE EC, TI:E:1Tl' :~ND C:~SE L:1~~

protected.~b{ Tlie Court concluded that the rule ou authorizatiou fulf'illed all the
couditious for a rule ofreasou justiticatiou. ~~~

~Vith regard to the requiremeut of estaUlisluneut the Court ~vas Urief: " if the
requirement of an authorizatiou constitutes a restrictiou on the freedom to provide
services, the reqttueuieut of a peruiaueut establisluneut is the ver~. uegatiou of that
fi-eedoui" aud "it Uas the result of depri~.uig article 59 of the Treat~~ of all
effecti~~euess."~~~ A requireuieut like that can oiilv Ue peruutted if it can Ue shown
tliat it is "a couditiou ~vluch is uidispensable for attauiuig the objecti~~e purstted."

The Geruiau go~-eriuneut's argtunent, that the establisluneut requireuieut uiacie
it possiUle for tUe super~~isor~- autUorit~~ to uiotutor tUe uisttrer aud ~~~ithotit that
requiremeut it ~vould Ue unaUle to perform its task, ~~~as not accepted U~~ the Court.
TUe ECJ liad establisUed 'ui earlier case la~~~~~- that "cousideratious of au
adtuuiish~ative uanrre caiuiot justif~- derogatiou Uy a uieinber state forui the rirles of
Couumuutv la~v."~~~ Because the authorization procedure allo~~.ed for the subjection
of tuidertakuigs to "couditious of super~~isiou Uv uieans of a pro~-isiou ui tUe
certificate of authorizatiou aud to ensure compliauce ~~~ith those conditions, if
uecessary Uv ~vithdra~vuig that certificate"~~~, the ECJ did uot fuid that "the
protectiou of polic~-Uolders aud 'uisured persous made tUe estaUlislmieut of tUe
uisurer ui the territor~~ of the state ui ~vluch the sereice is provided au iudispeusaUle
requirement." The reqttiremeut of establisluneut failed the necessity as ~vell as the
proportionalitv test.

As a result~of these cases tUe Coimiussiou adjusted its proposal for the secoud
generation of uisurauce directives, allo~vuig states to mauitaui uisurance regulation
for the protectiou of the cousuuier..~-~ Although the rule of reasou does uot appl~~ to

must take iuto accotmt supen-isiou aud verificatious ~~~luch have alreadv Ueeu carried out iu the
member state ofestablisluueut."

~h~ Corrrmissiorr of tlre Europenn Connrrurrirics c~ Fcclcral Republic of Gerrrrarr~~. Case zoS~S~, ECR
[t9S6] Page o~-55, paragra~h .}9: "the requu-emeut ofairtliorizatiou ma~~ Ue maiutaiued oul~ iu
so far as it is justified ou the grouuds relatiug to the protectiou ofpolic~- holders aud iusured
persous relied upou U~- the Gertuau go~-eruiueut, It must also Ue recoguized that those grouuds
are uot equall~- irupor~taut iu ee~erti~ sector of iusurauce aud that there ruav be cases ~~ here,
because of the uattu~e of the risk iusured aud of the part~~ seekiug iusurauce, there is uo ueed to
protea the latter b~~ the applicatiou of the maudatotl~ rules of lus uatioual la~~-."
Paragrapli ~;: "It tlierefore appears tliat iu the held iu questiou there are imperati~-e reasous
relatiug to the public iuterest ~~-luch mav justif~- resa-ictious ou the freedom to pro~ ide
ser~-ices, provided, ho~~-ever, that the nrles of the state of establisluueut are uot adequate iu
order to aclue~.e the uecessan~ le~-el of protectiou aud that the requiremeuts of the state iu
wluch the setti.ice is provided do uot esceed ~~-hat is uecessatti~ iu that respect."

~~s Contraicsiorr of thc EtrroPcan Corrtntunities v Fcde~.al Rcpublic of Gcrrrtmt~~. Case zoS~S~, ECR
[t9S6] Page o;; 55, paragraphsi.

~c'~ Connrrisrion o~- the EuroPcun Conurrrarities r Fcdcral Reprrblic of Gcrrrram~. Case zoS~S~, ECR
[i9S6] Page o;-55, garagraph 5z.
Later repeated iu Munfrcd S~ïgcr i~ Dcrtrrcnrever 8z Co. Ltd. Case C--6~90, ECR [t99[] Page
I-o.}zzt, paragraph t~. -

~c,- Van LuiErcrr Case z9~8z, [t9S~] ECR t5i.
~hs Conurrísáorr oj the EuroPearr Conrrnurrities c~ Fcdcral Republic of Germani~. Case zoS~S~, ECR

[t9S6] Page o;-55, paragraph S.}.
~~~ Corrrrui.c-ciorr o~ thc EuroPcan Corrmrunitics t~ Fcdc~r~~rl Rcpublic ot Gcrnrarn~. Case zoS~S.}, ECR

[i9S6] Page o~-55, paragraph 55.
~" See for details of the directi~-es chapter 5.
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areas regulated by Couuutuury law, the geueral good, first nitrodttced as cousiimer
protectiou iu the secoud geueratiou uisitrauce directives, is iuterpreted based ou the
conditious developed 'ui the rule of reason. The ntle of reason case la~v provides
therefor not ot~ly exceptions to the luiuts foiuid iu the freedom ofestablislunent and
the freedom to provide services of the Trean', the ntle of reasou couditious
developed iu case la~v apply to the Uusuiess ofuisttrance and contiuue to deteruuue
the general good eiceptions ui the tlurd generatiou of iusurauce directives. ~-~

The EC1 fouud various state regttlatious protectuig the "geueral good" to be
uecessary aud proportioual, aud could justifv their restrictious to the Treary
fieedoms of establisluiient aud the provisiou ofser~zces.

Iu Harurs-M~rti.tt Baclmirnm tr Beldiitni3-~ the Belgiau state was grauted the right to
uupose resnictious ou the deductibility of ta~ coutributious for life uisurauce
policies. The ta~ measures bv the Belgiau goveruuient luiuted the deducribility ofta~
iuiless it had Ueeu paid to au uisitrer established iu BelgiLUU, ~vluch, ui priuciple is
connarv to the articles 39 and ~9 of the EC Treatv. The European Cotut of Justice
foiuid ho~vever that the restrictiou protected the cohesiou oftbe Belgiau ta1 systeui
aud there ~vere no less restrictive meaus or measttres avaIlable to protect the general
good: -~ Auother justificatiou used 'ui Bnelitr~anrt, the ueed to eusure adecluate
prudeutial sirpervisiou aud the arguuieut that it ~vas difficult to check certitïcates
relatuig to the pay~inent of counibutious ui other member states, did uot hold.~ ;

~~
~z

See chapter 5.
H~mrrs-~tifartin Bachmaun ~~ Bcl~iarr State. Case C-zo~~9o, ECR [i99Z] Page I-ooz~g. See also
Corrurrission of the Europeau Condnunities ~~ liin~dotn oj Belgium. Case C-3oo~go, ECR [i992]
Page I-oo;o5.
D'u.ea ta~atiou iu the Europeau Couunuuin- is, coutrarv to the Uuited States of America, the
e~clusi~-e competeuce of the states. However, that does uot stop the articles ou fieedom of
establisluueut aud freedom to pro~~ide services aud the justificatious to detertuiue the
limitatious to the fieedom of the states to tas iusurauce. ~~lierher a state tat nrle that applies to
iusurauce sen~ices is prohibited bv the Trean~, depeuds ou whether it is couu~ary to the articles
;g aud ~9 EC Treatv.
~cssica S~rfir ~~ Skattcnr~~ndiBheten i DalarrrasL~irr, ~~~rrrrerlv Skatternvndi~heten i KopparberBs L~ïrr.
Case C-ttS~gG ECR [iggS] Page I-otSg-, paragraph zt: "It must be observed first of all that,
although, as Couuuuuin~ lasv stauds at preseut, cíu~ect tatiatiou does uot as such fall witluu the
pun~iew of the Commuuitv, the po~~~ers retaiued bv the metnber states tuust ue~.ertheless be
esercised cousisteuth- ~sith Commuuin. lasv (see, iu particular, Case C-n9~93 Schumacker
[1995] ECR I-zz5, paragrapli zr)..,
G. H. E. J. ~y'iclo~kx ~~ IrrsEreiieur de~r Dircite Bclastirr~en, Case C-So~g.}, ECR [t995] Page I-oz.}93,
paragraph i6: "~1lthough du~ect taiatiou falls svitluu the cowpeteuce of the uietuber states, the
latter must uoue the less eiercise that competeuce cousisteuth~ ~~~ith Commuuin~ law aud
therefore a~-oid auv o~-ert or covert discriuuuatiou bv reasou of uatioualin~ (Case C-z-9I93
Fiuauzamt koelu-Altstadt v Schumacker [t995] ECR I-zz5, paragraphs zt aud z6)."
Hanrrs-,y4ortin Baihnrarm ~~ Bcl~i~nr State. Case C-zo~~go, ECR [iggz] Page I-ooz;g, paragraph
~-
Commuuicatiou fi~oui the Cotuuussiou to the Couucil, the Europeau Parliauieut aud the
Ecououuc aud Social Comuuttee. The elirnirration of tax obstacles to the iros,c-borde~r proi~i.non of
oc-c-up~rtional pc~rt,ciorrs, COM(zoot) u.} fiual, sectiou 3.z.
"The Cout~t has rejected uumerous defeuces put fotlvard bv member states to justifv
resu.ictious of the firudameutal freedoms. For esample, it is clear that the abseuce of
hatwouisatiou of inember states' la~~~s does uot preveut the applicatiou of the Trean~ freedoms
(Case C-z-o~S3 Avou~ fiscal [[gS6] ECR z-3, paragraph z~). Iu Euro~ti.iugs the Court held that a
tnember state could uot impose lugher ta~atiou ou the leasiug of equipmeut from auother

So
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Neither did the argtuueuts of the Diitch goveriunent ui the WielockY~ s case ~vith
regard to its rule that deiued a nou-resident the right to deduct from lus talable
uicome the provision he had made to a pensiou reserve, ~vluch right ~vas grauted to
resideuts. Iu ~Viclock~ tlie EC1 fotiud a Dutch rtile coutrarv to article .}3 of the EC
Treatv. The Dutch rt~le deiued a uou-resideut the right to dedtict froin lus tatiable
uicome the provision he had made to a pension reserve, a right granted to resideuts.
Because a bilateral convention existed with the member states of resideuce that
sectued fiscal cohesion, the endaugermeut ofthe fiscal cohesiou could tiot Ue used as
a justificatiou to luiut the freedouis of~Vieloclc~.ï ~

Iu the case of F6rscikrilzflsoktiebolaQet Skarldin (Eïi~bl) m~id Ola Rn~nstedt ~~
Rikcskattc~rerket; - the ECJ fotuid that article 49 EC Treaty "precludes au uisurance
policy isst~ed Uv au iustirance couipauv established 'ui auother uieuiber state ~vl~ich
meets the couditious laid do~vn ui natioual la~v for occupational peusiou uisurauce,
apart from the couditiou that the policy un~st be issued bv an uisurauce couipauv
operatitig ui the uatioual territorv, fioin beuig treated ~differeutlv in teruis of
taxation, with uicome tax effects ~vluch, depend'uig ou the circtuustances ui the
uidividual case, mav be less favorable."; ~ The justifications, the ueed to ensure the
cohesiou ofthe uational tax svsteui aud effective fiscal coutrols, the ueed to protect
the Uasis of ta~: revenue of the member state concerned, and competitive neun~alitv
~vere all dei~ied bv the ECj,~ ~~ The court found no direct cotuiectiou Uenveen the
deductiUilitv of contributions and the liaUilitv to ta~ on stuns payable bv iusurers as
i~i Bnclit~~nitli.~S~~ The ECJ fotuid that ui the S~vedish svsteui, "au euiplo~-er ~vho has

member state compeusatiug for the lower tat rates imposed ou the lessor iu that state (Case
C-z9~I9- Eurowiugs, [iqqg] ECR I--.}~q, paragraph .};). Moreover, a member state cauuot
justifv discriuiiuatiou ou the grouud that its remo~-al will eutail a loss of tax re~~euue (Case
C-z6.}~g6 ICI [i99S] ECR I-~-ii, paragraph zS). Fiuallv, ueither the abseuce of reciprocitv ou
the part of other member states ([zo] Case C-z-o~S; Avoir fucal [t9S6] ECR z-;, paragraph
z6.R~ith respect to taxatiou of peusious aud life assurauce tlu~ee issues merit pai~ticular
atteutiou.) uor the difficulties iu oUtaiuiug iuformatiou coustitute valid defeuces."
Case C-So~9; lViclockx (t995] ECR I-z.}93, paragraph z5.
Case C-8o~9.} ~~'iclockz [i995] ECR I-z.}q~, paragraph z.}: "As the Advocate Geueral obser~-ed
iu poiut S~ of lus Opiuiou, the effect of double-taxatiou cou~.eutious wluclr, lilce the oue
referred to above, follow the OECD model is that the state tales all pensious received bv
resideuts iu its territorv, whatever the state iu wluch the coutributious were paid, but,
coueerselv, waives the right to tai peusious received abroad eveu if the~. deri~~e from
coutributious paid iu its territorv wluch it treated as deductible. Fiscal cohesiou has uot
therefore beeu established iu relatiou to oue aud the same persou bv a strict correlatiou
betweeu the deCIUCC1VIl1CV Of CollCrll7tltioll5 aud the tasatiou of peusious but is slufted to
auother level, that of the reciprocin- of the nrles applicable iu the Coutractiug states."
Paragraph z5: "Siuce fiscal cohesiou is secured bv a bilateral couveutiou coucluded with
auother member state, that priuciple mav uot be iuvoked to jttstifi- the refirsal of a deductiou
such as that iu issue."
Fórs~ïkriu~sakticbolagct Slunrdia (Publ) rm~! Ol~i Ranrstcdt ~~ Riksskattci~crkct, C-.{zz~ot, ECR
[zoo;] Page I-o6Si-.
Fdrsrïkrin~saktievolagct Skaredia (publ) anc! Oln Rurnctedt ~~ Riksslurtte~~erket, C-.Izz~oi, ECR
[zoo3] Page I-o6Sr paragraph 6z.
Fórsrïkrirr~snkticbolagct Skarrdia (publ) and Oln Rnmstcdt ~~ Rikssknttevcrket, C-.}zz~ot, ECR
[zoo3] Page [-o6Sr, parapgraplu zg, ;z, .}i, 50.
F~r~srïkriargsaktiebola~ct Skandia (publ) and Ola Rrrnrstedt i~ Rikcsk~rtteverkct, C-~zz~ot, ECR
[zoo;] Page I-o6Si-, paragraph.,;.
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takeu out au uisiuance policy ~vith au iusttrer established 'ui auother inember state
has to ~vait tiutil peusiou beuefits are paid to lus euiplo~~ee to eujo~- the right to
deduct. There is no compensatorv measiue to offset the disadvautage he suffers
compared ~vith an employer ~vho takes out comparable iusttrance ~vith a company
established 'ui Sweden."~ti' As regards the effectiveuess of fiscal connols, the ECJ
fouud that Collll111LilltV la~~~~tiZ provides uieiuUer states a~vay to check ~vhether
taxpavers have actually~paid theu coutribtttious to iusttrauce couipaiues estaUlished
ui auother memUer state, and that the ta~ authorities coucerued cau require proof
h`oin the taipaver before it decides ou allo~viug the deductiou: ti~

As to the he ueed to protect the basis of ta?~ reveuue of the member state
coucerued aud the fear that taaaUle property may disappear~~{ or be reduced~ti~, these
do not jusri~- the requiremeut of establisluueut, nor do ta~ advautages ui other
uieuiber states justifv less favorable neatuieut iu ta~ uiatters giveu to recipieuts of
services established 'ui those other tneuiber states.~ti~ As to couiperitive ueutralitv,
the ECi found that "equality of competitiou benveeu differeut natioual forius of
guaranteeuig tmdertaltuigs on occupational pensions could not be upheld at the cost
ofrestrictuig the hee moveuieut of services ":1-

;sZ

;s;

;sr,

;s-

Ftirs~ïkrinilsokticbolaflet Skandia (Prrbl) arul Ola Ram.acrlt i~ Riksskattei~crkct, C-~zz~ot, ECR
[zoo~] Page I-o6St,, paragraph;5.
F~rs~ïkriniJs~rktiebol~r~et Skarrdia (publ) and Olu Rumstedt v Rikcskattc~~erket, C-.}zz~ot, ECR

[zoo~] Page I-o6Si-, paragraph ~z: " Duective ,-~-gg mav be relied ou 6~- a metuber state iu
order to obtaiu from the competeut authorities of auother member state all the iuformatiou
euabliug it to ascet~taiu the correct aiuouut of iucome tas (see Case C-55~95 ~'estergaard
[iggg] ECR I--6.}i, paragraph z6), or all the iuformatiou it cousiders uecessart. to ascei~taiu the
correct amouut of iucome taa pavable bv a tatipaver accordiug to the legislatiou wluch it
applies (see ~~'ielocl..~, cited abos~e, paragraph z6, aud Dauuer, paragraph .}9)."
Fdr~s~ïkrinflsakticbcilatlct Sk~rrrdia (publ) atr~3 Ola Ranrstedt ~~ Riksslurttei~c~.kct, C--}zz~oi, ECR
[zoo~] Page I-o6Si-, paragraph .}3.
F~rs~ïkrin~~s~rkticbolagct Skandia (publ) ~rruf Ol~r R~rrnstcdt i~ Rikcskattc~~crkct, C-~zz~oi, ECR
[zoo;] Page I-o6Si-, paragraph 5t: "Iu that regard, as it poiuted out iu Dauuer iu paragraph 55.
the Cottrt held iu paragraph ;.} of its judgmeut iu Safu~ that, iu that case, the ueed to fill the
tiscal ~-acuutu arisiug from the uou-ta~atiou of saviugs iu the form of capital life assurauce
policies takeu out ~~-ith compauies established iu a tuetuber state other thau the oue where the
saver is resideut ~~~as uot such as to justifv the uatioual measure at issue, ~~~luch resu~icted
ti~eedom to pro~~ide ser~~ices."
Fiirs~ïkrinfJs~rkticbola~ct Skarrrlia (Errrhl) ~rrrd Ola Ranrstcdt ~~ Riks.ckattcrc~.ket, C-.}zzfot, ECR
[zoo~] Page I-o6St-, paragrapli S~: "Fiuall~-, the Court has held that the ueed to preveut the
reductiou of ta~ re~ euue is uot oue of the grouuds listed iu atKicle 56 of the EC Treatv (uoiv,
afrer ameudmeut, article .}6 EC) or a matter of overridiug geueral iuterest (see Dauuer,
paragraph 56 ) ~s.luch ~s.ould justif~- a restrictiou ou the freedom to pro~~ide set~~ices. "
FGrs,ïkrintlsakticbolaget Skarr~ia (Publ) aruí Dla R~mistedt o Rikssk~rttci~erket, C-~zz~ot, ECR
[zoo;] Page I-o6Sr, paragraph Sz: "The Court has also lield, iu geueral tertus, tliat aus~ tal
ads~autage restrltiug for pro~-iders of ser~-ices Erom the lo~s' ta~atiou to ~s~luch the~~ are subject iu
the member state iu wluch thev are established cauuot be used bv auother member state to
justiti~ less fa~-orable treatmeut iu tas tuatters giveu to reciPieuts of set~-ices established iu the
latter state. Sirch compeusaton~ ta~ arraugemeuts prejudice the s-ers- fotmdatious of the siugle
ruarket (see Case C-zg.}~g- Euro~s-iugs Lufrverkelus [r999] ECR I--.}~-, paragraphs ~.} aud
~S ).,.
Fiirs~ïkringsakriebol~r~Jet Skandia (Eruvl) arul Ol~r Ranrstedt v Riksskaticverkei, C-.}zzJoi, ECR
[zoo;] Page I-o6Si-, paragraph 5S.
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Iu the Alpine Irtvcstrnc~rrts case~ss the restrictious itnposed on cold calling outside
the Netherlauds ~vere justihed because the~- protected the uitegt'in~ of the Dutch
tàiancial market.~`y The ECJ found that "article 593~~ does not preclude uational
rules ~vluch, ui order to protect uivestor coufideuce ui uarioual fiuaucial uiarkets,
prolubit the practice of uialcing tuisolicited telephoue calls to poteutial clieuts
resideut iu other uieuiber states to offer theui services luil;ed to uivestuieut ui
cotnuiodities filnu'es."~~~ Ho~vever, iu Safir~~yZ the ECJ fotmd that the narional rules,
ui tlus case different tax regimes for capital life assurance policies, dependiug ou
whether the~~ are takeu out with cotupatues established 'ui Swedeu or with
compauies established elsewhere, did uot pass the rule of reasou test. The reasous
cited by the S~vedish govermiient to justify the unpositiotuug of a ta~ ou those who
paid preuuuuis to a life assurauce couipauy established 'ui another uietuUer state,
"are not such as to justify (...) elements as restrictive of the fi'eedoui to provide
ser~zces as those contauied 'ui the legislatiou iu questiou ui the uiaui proceed'uigs."~~~
~Vhere the S~vedish govertunent clauned that the ta~ was desigued to compensate
for the yield tat payable Uv Swedish uisrinttious, it did however, accordiug to the
ECJ, also dissuade uidividuals from takuig out policies with compatues uot
established in S~veden aud created an uujustitied obstacle to the freedom to provide
services. The couditions for the rule of reasou ~vere not tuet as the specific
restrictions ~vere fotuid to be umiecessary and disproportiouate.

;ss
;S9

Alpinc Invcstnrc~rrts BV v Mirristcr t~rtrr Firr~rrrcicrr.Case C-3S~~95, ECR [t995] Page I-ott~t.
Al~irrc hrvestrrrc~ris BV i~ MiarisYCr van Firr~mciLhr. Case C;S.}~93, ECR [t995] Page I-ott~i.
Paragraph: ~~ "Maiutaiuiug the good reputatiou of the uatioual fiuaucial sector tua~~ therefore
coustitute au uuperati~~e reasou of public iuterest capable of justifi~iug restrictious ou the
freedom to pro~-ide fiuaucial ser~.ices."
Paragraph ~5: "As for the proportioualitv of the resa-ictiou at issue, it is sertled case-law that
reqtru~euieuts imposed ou the providers of sen~ices tuust be appropriate to eusure acluevemeut
of the iuteuded aitu aud uiust uot go bevoud that ~-luch is uecessarv iu order to aclvet-e that
objecti~~e (see Case C-zSS~Sq Colleaieve Auteuue~-oorzieuiug Gouda aud Others v
Comuussariat ~~oor de Media [tggt] ECR I-,{oo,, paragraph t5)."
Paragraph ~6: "As the Netherlauds Goverumeut has justifiabl~. subuutted, iu the case of cold
calliug the iudi~-idual, generallv caught uua~~.are, is iu a positiou ueither to ascertaiu the risks
iuhereut iu the n-pe of a~ausactious offered to luui uor to compare the qualit~- aud price of the
caller' s sert~ices ~~-ith cotupetitors' offers. Siuce the commodities firnues tnarket is higlilv
speculati~-e aud bareh. compreheusiUle for uou-e~pert iuvestors, it ~~'as uecessarv to ~rotect
thetu from the most aggressi~.e selliug teclutiques."
Article ~9 EC Trean~.
Al~inc Irrrestrrrcrrts BV i~ Mirris7c~r i~arr Firuau-i~rr. Case C-3S.}~9;, ECR [t995] Page I-ott.}t,
paragraph 56.
Jcsdc~r S~fir ~~ Skrntcrrri~ndighetcrr i Dalarnas L~ïrr, forrrrerh~ Skattenr~ardi~heterr i hoEi~arbergs Lán.
Case C-ttS~q6, ECR [tqgS] Page I-otS9; . Iu Safir it had to be deteruuued ~~~hether legislatiou
creates obstacles to the freedom to provide sere.ices aud ~~-hether, should tlus be the case, such
obstacles are justified ou the grouuds relied ou b~~ the S~~-edish Goverutueut.
Je~nc~r S~~ir r~ Sk~rttcmi~rrdighetcn i Dalurrurs L~ïra, j~rrrrerl~~ Slurttetni~ruli~hctcrr i Koy~~irbcrgs Lárr.
Case C-ttS~q6, ECR [tgqS] Page I-otS9; , paragraphs 2~ aud 3.{: "the impossibilin~ ofapph~iug
to ca~ital life assttrauce policies takeu otrt ~~.ith cotu~auies uot established iu S~~-edeu the sauie
tai regiuie as that a~plied to such iusurauce policies takeu out ~~-itli couipauies ~~.luch are
established iu S~~-edeu" aud "the ueetl to fill the fiscal ~-acuum arising from the uou-talariou of
sa~-iugs iu the form ofcapital life assurauce policies takeu out with cotnpauies uot established
iu S~~~edeu."
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z.3.2.z Rule ofReason: EstaUlisluueut

ili establisluuent, as ui the provisiou of services, the rule of reason conditious
developed 'ui case la~v appl~. to the busiuess of uisurauce and coutuiue to determuie
the ekceptious ui the geueral good iu the tlurd geueratiou of iusurauce directives. ~~~{
lii Krtatts~~s the ECJ was asked to appl~. the rule of reasou to a freedom of
estaUlisluuent case,~~fi Germau law reqttired both Gertnau nationals as ~vell as non-
uatiouals to applv for attthorizatiou to tlse acadeuuc titles thev had obtauied at a
foreign uistituriou of lugher educatiou before thev could ttse these ui the Federal
Republic of Germanv. The ECJ was asked whether articles .Iá (39 ECj and SZ (.}3
EC) of the Treat~- preclude a uieuiber state froui proluUiting a uatioual to use a
foreigu acadeuuc title prior to oUtaiuuig adtuuustrative authorizatiou Uv the
competent authorities. The ECJ foimd that:

"Articles .}8 and 5z of the Treatv must be uiterpreted as meanuig that thev do not
preclude a tuetuber state frotu prohibituig oue of its o~vu uatiouals, ~~-ho holds a
postgraduate academic title atvarded 'ui another tnember state, from usuig that
title ou its territorv ~vithout haviug obtaiued an adtnuiistrarive authorization for
tliat ptlrpose, provided that the atlthorizatiou procedure is uiteuded solelv to
verify ~vliether the postgraduate academic title ~vas properlv a~varded, that the
procedure is easilv accessible aud does not call for the pavment of e~cessive
aduiinistrative fees, that anv refusal of authorization is capable of beuig subject to
proceed'uigs, that the persou coucerned is able to ascertaiu the reasous for the
decision and that the penalties prescribed for non-compliauce ~vith the
authorizatiou procedtu~e are not disproportionate to the gravitv of the offence the
tueastu.e ~vas precluded bv die articles .}S aud 52."~~~-

Krntt~c stunuied ttp all the couditious that ueed to Ue titlfilled for the ECJ to allocv a
state regttlation that as much as hinders or make the e~ercise of the freedom of
establisluuent less attractive. It must pursue "a legitunate objective that is
couipatible cvith the Treatt~", i.e., it caiuiot discruiuuate for exauiple,~~s. it uitlst be
jtlstifïed b~~ "pressuig reasons of puUlic iuterest" ~y9 aud be "appropriate for eustuuig
attauuueut ofthe objective" it pursues and "uot go Ueyoud what is necessarv for that
purpose."{~~ "

~~; See chapter 5.
~~S Dictc~r. hraus r Lrrnd Brrderr-I~'iirtternbc~rB. Case C-t9~9z ECR [[993], Page I-ot663.
~9~ Uictc~r~ liraus ~~ Lrnrd Budcn-lF'iirttcrrtberB. Case C-19~9z ECR [t993], Page I-ot66;, paragraph 3z.
~y- Dictcr Kraus r Land Boderr-1E'iirttcrnbcrfl. Case C-19~9z ECR [t993], Page I-ot663, paragraph.}z.
~9s Iu tl)e Uuited States discrimiuatorv tas is allo~~~ed if "the discriiuiuatiou Uetweeu foreigu aud

domestic corporatious bears a ratioual relatiou to a legitiiuate state purpose." See chapter 6.
;y9 Case -t~-6 Thieffi.v r. Con.cci[ Ac L'Ordre dcs Avocats a hr Cour dc Prrris [t9--] ECR -65

paragraph tz: "That article is therefore d'u~ected to~~-ard recouciliug fi~eedotu of establisluueut
with tl)e applicatiou of uatioual professioual rules justified bv the geueral good, iu particttlar
rtiles relatiug to orgauizatiou, qualificatious, professioual etlucs, supet-~.isiou aud l1al)illtv,
provided that such applicatiou is effected ~~ ithout discrimiuatiou." aud 15: "It follows from the
pro~.isious cited takeu as a ~~-hole that freedom of establisluueut, subject to obsen~auce of
professioual niles justified bv the geueral good, is oue of the objecti~~es of the Treatv."

{"" Dictcr I~rrrus ~~ Larrc! Budcrr-~~'iirtterrrbcrg. Case C-t9f gz. ECR [t993] Page I-o1663, paragraph3z:
"Cousequeutlv, Articles ~S aud 5 z preclude auv uatioual measure go~.eruiug the couditious
uuder ~rlucl) au acadeuuc title obtaiued iu auother member state u)a~- be used, ~~-here that
measure, e~~eu tl)ough it is applicable without discrimiuatiou ou grotmds of uatioualin-, is

~-}
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The case of Gebliar~í coufumed tlus justificatiou process for uarional measures
"liable to l~uider or make less attracti~-e the exercise of fimdamental freedoms." It
siumned up the conditions uecessary for justification statuig that: "They have to be
applied 'ui a uou-discruninatorv maiuier; they uiust be justified by uuperative
reqturements ui the general uiterest; they uiust be sttitable for securiug the
attauuneut of the objecti~-e ~~-1uch thev pursue; and the~- must uot go beyoud ~vhat is
uecessarv ui order to attaui it.";"~

3 Liuuts for Market Participants
Treaty aud Case law

3.i Treaty Linuts

The luiuts to the uiarket participauts' liberty to act are fotuid 'ui the EC Treaty iu
articles 8i aud 8z EC Treaty. These arricles coutain linuts to uiarket participauts,
~~.hile article 83 grauts the Cotuicil the authoritv aud task to regulate coiupetitiou ui
the Europeau Couuutuutv. Tlus section describes the liuuts to the market

IiaUle to hamper or to reuder less ata~active the exercise Uv Couunuuirv uatiouals, iucludiug
those ofdie memUer state ~~.luch euacted the measure, of fitudameutal fi-eedotns guarauteed Uv
the Treatt-. TUe sirnatiou ~~.ould be differeut ou1~- if sucU a tneasure ptirsued a legitimate
objecti~~e cotupatiUle ~~~ith the Treatv aud ~~~as justified Uy pressiug reasous of puUlic iuterest
(see to that effect, judgmeut iu Case -t~-6 Tlueffrv ~. CouseIl de 1' Ordre des Avocats à la Cour
de Paris [tq--] ECR -65, paragrapU tz aud t5.) It ~~~ot~ld however also Ue uecessart~ iu such a
case for applicatiou of the uatioual rtiles iu questiou to Ue appropriate for eusuriug attaiuiueut
of the objecti~~e thev ptu-sue aud uot to go Uevoud ~~~hat is uecessatv for that ptupose (see
judgmeut iu Case C-coó~qt RauuatU v Miuistre de la iustice [i99z] ECR I-3J5i, paragraphs zq
aud 30).,.
Reiiihard Gebhar~l r Consiglio dell'Ordiiie rle~li Arvocoti e Procuratori di Milurto. Case C-55I9~~
ECR [t995] Page I-o.}t65, paragrapU 36: "~~'Uere the takiug-tip or ptirsuit of a specific activitv
is subject to such couditious iu the Uost tuemUer state, a uatioual of auother memUer state
iuteudiug to pursue tUat aai~~in~ must ui priuciple complv ~~-ith tUetu. It is for tlus reasou that
article 5- pro~-ides that the Couucil is to issue direaives, such as D'u-ecti~-e ~9~.}8, for the
mutual recoguitiou of diplomas, certificates aud other e~~ideuce of formal qualificatious or, as
the case ma~. Ue, for die coordiuatiou of uatioual pro~-isious coucertuug the takiug-up aud
pursuit of acti~-ities as self-emplo~-ed persous. "
Paragraplt 3-: "It follo~rs, ho~~~ever, fi~om the Court' s case-law that uatioual measures liaUle to
luuder or tuake less attraaive the exercise of fimdatueutal freedotus guarauteed Uv the Treatv
must fiilfil four couditious: thev must Ue applied iu a uou-ciiscriuiiuatorv mauuer, thev must Ue
justified b~~ ituperati~-e requiremeuts iu the geueral iuteresr, thev must Ue suitable for securiug
tUe attaiumeut of tUe oUjecti~~e ~~-luch the~~ pursue; aud thev must uot go Uevoud t~~hat is
uecessatti~ iu order to attaiu it (see Case C-tq~qz Kraus ~~ Laud Badeu-R'tierttemUerg [t993]
ECR I-t663, paragraph3z). "
Paragraph 3S: "Like~~-ise, iu applviug their uatioual pro~-isious, meinUer states ma~. uot iguore
tUe kuo~~aedge aud qaalificatious alreadv acqttired Uy the persou coucerued~ iu auother
memUer state (see Case C;.}o~Sq ~'lassopoulou ~~ Miuisterium fiter iustiz, BLIUdeS- Ulld
Europaaugelegeuheiteu Badeu-R'uerttemberg [t99t] ECR I-z3S-, paragrapU t5).
Cousequeuth., die~ must take accouut of the equi~~aleuce of diplomas (see the judgmeut iu
Tlueffrv -i~-6 ECR [tq--] ; 65, paragraplvs t9 aud z-~) aud, if uecessan~, proceed to a
cotuparisou of the l:uot~.ledge aud qualificatious required Uv their uatioual n~les aud those of
the persou coucerued (see the judgmeut iu ~'lassopouloti, paragrapU t6)."
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partlClpautS 3UL11CV t0 act lll the TreaC~'. Chapter 5 deSCrlUeS the 1ll1lltS lll SeCOlldarV

regulation.

The ECJ ui t9-3 fouud that the Treatv competitiou rules have direct effect.{~~Z It
~vas not ho~ve~-er uutil i98- that a case cauie before the ECj;o~ ui ~vluch it coufiruied
that the rules ou couipetitiou applied to the btrsuiess ofuisiu-auce.{~~{

lii the Case of Ver2irnrd der Snclr~~c:rsiclrerer eV{~~s the ECj not oiilv confirmed the
authoritv of the Couuutuutv to luiut uisurauce market participauts' libertt~ to act{~~5,
it clarified the lui~its for ~ the uisttrauce market participauts in the Treatv. lii
Snclri~ersicherer the duestiou arose ~~~hether article 8i EC Treat~- (ei. article 85)
applied to the facts of tlus particitlar case. Article 8t(i) EC Treat~- applies to au
agreement bet~~~eeu imdertakuigs, or a decision bv au association ofundertakiugs, or
a concerted practice. These agreeuients, decisious or coucerted practices, uiust ha~-e
as their oUjective or effect the preveution, restriction or distortion of the conunon
uiarket aud the~- uiust effect trade amoug the uieuiber states.

lii the Snc)rversiclrerer case the applicant, Verband der Sachversicherer eV,
suUnutted that its recouunendation to iucrease prenuums did not consritute a
decisiou of au associatiou of uudertakuigs ~vithui the uieanuig of article 8i(i) EC,
that its recouuneudatiou had ueither the object uor the effect of restrictuig
coinpetitiou, that trade bet~veeu the meuiber states ~vas uot affected b~. the
reconunendation, and that the Conuuissiou;~~' erred 'ui its view that the necessarv
couditious ~vluch ueed to Ue inet for eaemptiou tuider article 8i(;) EC ~vere uot
satisfied.

The Court rejected all SLlU11llSS1ollS. AS to the first argiuneut, that the
recouunendatiou of the Verbaud der Sachversicherer eV ~~~as lloll-Ullidlllg, the
Court stated that, "although it ~vas described as a`uou-buiding recoimneudatiou', it
lavs down ui maudatorv term a collecti~-e, tlat-rate aud across-the-Uoard 'uicrease ui
preu~ituns". Accord'uig to the Court, that ~vas the uiteuded result ~~-1uch also
follo~ved froin "the fact that shortlv after the recoumiendatiou ~vas uotified to the
uieuibers of the Verband der Sachversicherer, Geriuau re-uisurauce couipaiues
decided to uiclude ui their coutracts of re-uisurauce couceriuug the sauie risks a
special `pren~ium calculation clattse' accord'uig to ~vluch preuuum rates ~vluch fail to
couforui to the reconuneudatiou are to be ti~eated 'ui the eveut of a claun as under-
iustuauce."~~~s

The additioual argtunent that the conunittee of experts that prodttced the
recouuueudariou ~vere uot competent to adopt buidiug decisious for the uieinbers

;oz

i~~f
~~5
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~o-
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B2T ~~.SABA~~~. Case iz-~-3[i9-.}] ECR 5t, SA Brasscric dc Hnccht i~ ~Vilkirt-Jnttsrcrt. Haccht II.
Case ~8~-z[iq-3] ECR -- iu Usher t99.}, .}r.
The Europeau Couunissiou had alreadv applied the ntles of competitiou ou agreemeuts
bet~~-eeu iusurers iu die cases of Nuot~o CEGA,ti9 (3.}~iqi~EEC, Couuuissiou Decisiou of 30
March iq8.}) aud Gerrrrart Fire Lrs7rr~ince (55~-5~EEC Commissiou Decision of 5 December
iqS.}, of ~~~luch the case of Verbortd der Snchrc~rsichcrer cV. i~ Corrrnri.ccion oJ the Europemr
Comnumítics. Case ~}S~SS, ECR [iqS-] Page o0.}05 is the appeal to the ECj.).
See chapter z.
Verband r~er S~tchi~ersicherer e.V. ~~ Cornrni.cáon oj thc Eurolrenrt Comm~utitiec. Case ~5~35, ECR
[iqS-] Page o0.}05.
See chapter z.
55~-5~EEC Couuuissiou Decisiou of 5 DecemUer iqS.}.
Verbartd dcr Sacln.cn:áchcrcr c.~'. i~ Contmission of thc Europcarr Conunurtitics. Case .}5~55, ECR
[tg8-] Page o0~05, paragraph~o.
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of the associatiou did not hold. The association ~vas not onlv empo~vered to
coord'uiate its meinbers' activities, "especially ui relatiou to couipetition", the
reconunendations of the specialist couiuuttee, with the task to coord'uiate the policv
of the members with regard to rates, svere deemed defuutive.{~y The Court
coucluded that the reconuneudation ~vas a decision of an associatiou of
uudertakiugs ~vithui the uieanuig ofarticle ~i(i) EC.

The second subinission, that the recouuneudatiou had ueither as object uor tlie
effect of restrictuig competitiou, the Court held that "it is iuuiecessarv to consider
the acnial effects of an agreeuieut if it is appareut that it has the object ofpreveuting,
resnictiou or distortuig competitiou."f"' The Court fouud that "tluough the
uistrtuuent of tbe reconuiieudatiou the associatiou sotrght to aclueve a collective
fi~ed-rate uicrease ui tbe price of the ser~'ices offered by its uieuiUers"{" ~vluch is
sufficieut for article 8i (i) EC to apply.

Tbe tlurd stibuussiou, that trade bet.veen the uiember states ~vas not affected by
the recouuiieudatiou, ~vas also rejected by the Court. Althoiigh foreign insurers
needed to establish a brauch ui Germauy to ptusue the busuiess of insurance ui
Germauv, the Court stated tbat "the fact that the brauch aloue is affected bti' the
recoumiendation does uot ekclude the possibility that the fmaucial relationslup
bet~veen the Urauch aud the pareut couipauv nught Ue affected bv that fact; aud that
is so regardless of the degree of legal iudependence of the Uranch."}'Z Tlus aud the
fact tbat "the uicrease of preuuuuis is capaUle of affectuig foreign uisurers, who are
able to offer, eveu by uieaus of their branches, a uiore comperitive service" ~vas
sufhcieut for the Coirrt to couchrde that trade benveeu the meuiber states could be
effected by the reconunendation.

3.z Treaty Exceptions

The exceptiou that the Treaty provides ui article 8i(3) EC (eh 85.3) reqtures tbe
agreemeut, decisiou or coucerted practice to contribute to ll11pYOVlllg the
production or distribution of goods, or to promotuig tecluucal- or econonuc
progress, ~vlule allo~viug coustmiers a fair share of the resultuig Uenefit and ~vluch
does uot unpose ou the tuidertakings coucerued restrictious ~vluch are uot
uidispeusable to the attaumieut of these objectives and afford such uudertaku~gs tbe
possibilitv of elunuiatuig comperitiou iu respect of a substantial part of the products
iu questiou.

Iu the i987 case ofVerbatrd der Sacliversiclierer the ECJ, besides find'uig the rules
of conipetitiou to apply ~~zthout restrictiou to the uisiuauce uidustry, also uidicated
that tlus couclusion "ui uo ~vav implies that Couunuuitv couipetitiou la~v does uot
peruut the special characteristics of certaui brauches of the ecouomv to be taken
uito account." It fouud tliat "it is for the Coimiussion, ~~~tluu the framework of its

;~'~ Verbend der S~rch~~c~rsicherer eV. i~ Connnissiorr oj the Europerrrr Conurruuities. Case ~5~85, ECR
[igS-] Page o0.}05, paragraph3i.

i'~ Vcrband dcr Sach~~crsichcrcr c.V. v Conurrission of thc Europcan Conurumiiics. Case .}5~S5, ECR
[t9S-] Page oo.}os, paragraph;9.

{" Vc76atrd de~r Sachversichcrer e.V. v Conurrissicm of the European Corrrnwuities. Case .}5~85, ECR
[i98-] Page oo.}os, paragraph ~i.

{'i ~'crb~nrd rlcr Sach~~crsichercr c.~'. i~ Cornnris"rion of the Europcarr Corrurrurrities. Case .}5~85, ECR
[i9s-] Page oo{os, paragraph.}S.
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po~ver under article 85(j){'ï to grant esemptiou from the prolubitious contauied 'ui
article 85(t){'{, to take accouut of the partict[lar uanire of differeut Urauches of the
ecouomv aud the probleuis peculiar to theui."{'s

The Conuiussiou, before Council regt[latiou i~zoo;{'~ was euacted, cot[ld Ue
asked to grant an uidividual etetnptiou from article 85(i). These Coinnussiou
decisious could be appealed to the EC1. Siuce i uiav 200.}, ~vheu Council regirlatiou
i~zoo; took effect, the svstem of applvuig for uidividual e~emptioiis with the
Coumussion ~vas abandoned.{'-

lii i9á~ the Verband der Sachversiclierer had filed au applicatiou ~vith the
Conui~ission for uegative clearauce or eseuiptiou for preuutuu recouuuendatious
that had as their oUjective to re-establish stable aud viable couditions ui the
uidustrial aud couseqt[eutial loss uisi~rauce busiuess.{'~ The recouunendatiou to the
members to uicrease pren~ium rates ~vas reuiforced bv the iuclusiou of the
"preuutun calctilatiou clause" of the reuistrrers wluch had the effect that if a risk was
uot rated 'ui luie ~vith the reco[mnendation it ~vould be treated as Ueuig under-
uistrred U~~ the reuisurers.{'~ Becaiise of their snong market position the reuistrrers
could 'uitroduce the pren~itun calculariou clause and presstrre the prunan- uistuers to
complv ~vith tlie anti-competitive recouunendation.}Z~~ Tlle CO11ll1llSS1011 Lll tlllS C1Se
did not tuid the ezceptiou of article Si(;) to applv to the reconuueudatiou. The
Coimiussion referred to the ECJ case of Gt7nuii~-Cortstcrt;~' ~vhere it fotmd that "uot
everv uieasure that has beueficial effects ou the activities of the undertaltuigs
uivolved is to be regarded as an itnproveuient ui econoinic processes ~vithui the
ineauuig of article S5(;)".~ZZ The uieastrre uiust, accord'uig the the Cotuuussiou,
"Uru~g appreciable objective advautages that are such as to offset the associated
disadvantages for couipetition.";-, The Co[mi~issiou foimd tl~is test uot met bv the
call for across-the-board prenuum uia~eases that failed to take uito accouut the cost
aud revenue situatious of uiciividual uisurers.{Z{ It added that the po~vers of
uiterveutiou of the supervisorv autliorities ~vot[ld probaUlv be sutfcieut, as ~vell as a
lesser evil, to remedv the siniation ofuidividual 'uisurauce tmdertalcuigs eudangeruig
their capacitti~ to meet the clauns arisuig from theu. uisurance Uusuiess bv faili~ig to

~~a
ir~
;rs

~~-
{rS
fr~~

S[(3) EC Trean~.
Si([) EC Trean..
~'crbarrd dcr S~rihi~crsic-hcrcm c.~'. ~~ Corrrnri.cáorr oj thc EuroPcnrr Conurrrrnitics. Case .}S~SS, ECR
[rgS-] Page o0~05, Paragrapli [5.
Cotmcil Regulatiou (EC) No [Jzoo; of [6 December zooz ou the ituplemeutatiou of the rrdes
ou competitiou laid d0~~'u iu ArYicles S[ aud Sz of the Trean- (Te~t ~~~ith EEA rele~-auce)
OEficial j ourual L oo[, o.}I o[I zoo; P. ooo[-ooz5.
See chapter 5.
S5I-5JEEC Couuuissiou Decisiou of5 December [9S.} (R"I3o.~o- - Fire Lrsrrrance(D) ), at zz.
S5I-5IEEC, ar z6.
SSI-SIEEC, at zS. Both the recouuueudatiou and the premium calcr[latiou clause had beeu filed
with aud appro~.ed b~~ the Germau supen.ison. authorities.
SSI-SIEEC, ar z-. ~
Etablicccrnc~rrts Cnn.ac~rr S.~i.R.L arul Grwrdifl-~'c~rkauts-GrnbH t~ Contrrri~cion of nc~ Eurupcan
Ecorrorrrii Connrrurritv. joiued cases 5 6 aud SS-6.}, ECR Euglish special editiou [[966], Page
ooz99, paragraph ;.}S.
S5I-5ÍEEC, ar ~r.
SSI-SIEEC. ar.}t.
55~-5IEEC, at .}z.
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iuake respousible pro~~siou for e~peuses iu spite of a deterioratiou iu their overall
profitabilitv.{x~

The Verbaud der Sachversicherer ui the appeal to the ECJ iu this case argued that
all the conditions for the grant of the exemptiou ~vere mer. "the reconuuended
uicrease ui preuuiuus ~vas uireuded uot ouly to eusure that coutracts of uisurauce
agaiust uidustrial fue risks ~vould Ue performed 'ui the loug teriu, but also to free
other classes of uisurauce e~peuses for evluch they were not responsiUle".{xb The
CO11ll1llSS1011 tOOk íhe ~~iew that its task was not "merelv to check whether the auu of
the reconunendation ~vas to deal ~vith the actual problems confiontiug the market as
a result of the contuiuuig fall ui preuuums for iudusnial hre and consequeutial loss
uisurauce aud to cousider ~vhether the recouuueudatiou ~vas a proper uieaus of
dealuig with that sintatiou, but also to assess whether the measiues put uito eftect b~~
the recouuneudatiou weut Ueyond ~vhat ~vas uecessary to that end."{x- The ECi
agreed ~~~ith the Coumussion aud stmuuarized the Trearv elceptiou as a question of
"~vhether the collective, fiaed-rate and across-the-board 'uicrease ui preuuums was
justihed by the objective pursued." The Court coucluded that it was lihelv that the
"global uaaire of the uicrease ~vas to result iu restricrious ou competitiou gouig
bevoud what ~vas uecessary to aclueve the uitended objective"{x', and deuied the
subuussiou.

Iu other cases ho~vever the CO11ll1llSS1011 did íuid that rate-fixuig{x~, staudard
teruis of cover{~~~, uiformatiou exchauges{,~ aud restrictious ou coutractiug parties{~x,
although ui pruiciple prohibited iu the Treaty, cau be allowed, albeit uuder certaui
circuuistauces.{~~

)ii the t983 CO11ll1llSSlOll case of Nuouo CEGAM{-~{ the CO11uluSSlo11 seut a
stateiueut of objectious to the Ne~v Central Euguieeruig hisurers' Associatiou
Nuovo CEGAM. The agreeuieut uiade auioug the uieuibers uieaut that uistead of
Ueuig ui fiIll competitiou with oue auother, a large uiuuber of d'u~ect uisiuers agreed
to apply a couuuon taritf of basis preiuiiuns for various types of risk ~vluch had the
object aud effect of restrictuig competition. Although iu connadiction to article
8i(i) of the EC Treary, the Coimiussion found that "the formation ofan association
such as Nuovo CEGAM iu order to acquire the specialist e~pertise esseurial for
effecrive performance ui the sector (statistical iutormatiou, sntdies of risk,
prevention tecluuques), and to ensure adequate reuisurance support, cau be

ix5
{xG

{x-

{xS

{,o

{,~

{;x
{„
~;{

55~-5~EEC, at ~.}.
~'c~r~barrc[ dcr S~rchr~c~r~sichcrer e.V. r~ Corrrnrission ot thc Europcarr Cornrrumitics. Case .}5~55, ECR
[i9S-] Page oo~os, paragraph 5-.
~'crhand dcr Saih~~ersichc~r.cr e.V. i~ Conurrisriou of thc Ern~opcrrn Comrrturriíics. Case ~5~55, ECR
[iqS-] Page o0.}05, paragraph S S. PropoiYioualit~~ test.
~'crb~nrd der S~rchrcrsicherer e.~'. i~ Contnrission of thc Errro~carr Corrrmrarirics. Case ~5~35, ECR
[iqS-] Page oo~os, paragraph 60.
S.}'IqI~EEC, Commissiou Decisiou of 3o March i9S.} (IV~3o.So.} Nuoro Ccf~rrnr). qo~zS~EEC
Comuussiou Decisiou of io December i9Sq (I~'~3x.z65 Corrcorr[~nu Incerrdio), S5~6r5~EEC
Comuussiou Decisiou of t6 December iqSS (I~'~;o.;-; PRI c[trbs).

9oIZ5IEEC Couuuissiou Decisiou ofzo Deceruber iqsq (I~'~~z.z65 Concordato Luerrdiv~.
9o~zz~EEC Commissiou Decisiou of zo December iqSq (~'~3z.~oS TEKO), qo~zS~EEC
Coiuuiission Decisiou ofzo Deceuiber t9Sq (iZ'~3z.z65 Corrc-urrlatnIncerrdio).
S5~6iS~EEC Couiviissiou Decisiou of i6 December iqSS (I~'~;o.3;P8:I c[ubs).
See Merl:iu aud Rodgers iqq-, i6--I-;.
S{~i9i~EEC, Couiuussiou Decision of;o llíarch i9S.} (I~'~~o.So.} :~'uo~~o Cef;anr).
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cousidered to Ue a uieans ofiuipro~~iug the production and distriUutiou ofiusltrauce
services aud of promoting tecluucal and econonuc progress.";,s TUe Conmussiou
found that "the determiuation of standard tariffs of Uasic prenutuns Uv the
Associatiou's organs is acceptable giveu that it does uot unpede the melnUers'
freedom to deternulle the final premitun for a particular risk ui the light oftlleir o~vu
conunercial policv or Uusiness considerarions. Heuce, the uisured, that is, the user,
still has a choice Uet~veen instu'ers offering different final prenuums. ~Vithout a
standard basic tariff the Association wotdd have fouud it harder to aclue~~e its ailns
of ilnprovlllpJ ~rodllCt1011 aud distriUution, in vie~v of the teclvucal espertise and
~~~ide claiuls experience reqtured 'ui transactiug tlus class of insltrance Uusiuess".{~6
The consumers ~vere found to receive a fair share of the Uenefits tluough the
~videlung of the choice availaUle Uoth ui uisltrance providers aud tecluucally more
advanced products Uecause of the prouiotion ~vork tuidertakeu Uy Nuovo Cegam.;~

In 19~1 PBzI Clubs{~ti (PI'OteCCIOll alld ll1de11lllltV C111US - 111UCIla1 I1011-pPOflt 111a1Clllg

aSSOCldClOlls pr0~7dlllg Certalll CVpeS Of tllarllle llISLIrallCe~ lloClhed the COI111111SSIOll

the te~t ofau agreement ~vluch thev ilitended to put into effect. Tlus agreetneut ~vas
found to coustitute a restriction of cotnpetition Uecause it established a svstem that
"Uas as its effect the reductiou of colnpetitiou Uet~veeu the clubs Uv~ iuiposiug
lilnitatious on the rights of each chtU to quote Uoth for vessels already iustued ~vith
another cltiU aud for ne~v or ne~vlv acqliired vessels. At the salue tune, as a result of
these lui~itatious, tUe ilistued's fieedom to choose lus ilisurer is resnicted."{,~

The objective of tUe agreement was to seaire the operatiou of the PS~I cluUs iu
particular the continttitti~ of inemUerslup, preserviug the pruiciple of Inutualitv,
staUilin- of prelniltms aud coutiuuatiou of die pool arrangeuients.{{" The
Conuiussiou concluded that "the advantages resultiug froni the notitïed agreement
out~veigh the disadvantages steumuug from the fact that an operator is not totallv
fiee to move fiom one cluU to another aud that tauker quotations are suUject to
restrictions".{{7 The advautages Ueilig tUe reduction ofulsltrance prelnituns, a Uetter
claiuis handluig systeui and speedier assistance for slupo~~nlers, elasticity of cover
~v1ucU all also Ueuefits persons ~vitU a legitiniate claini agauist sl~ipo~~aiers;{Z and the
cost saviugs for o~~~ners aud operators of slups as a result cau all Ue e~pected to
Ueuefit coustuners. The Cotmiussion fluallv concluded tUat tUe restrictious iu tUe
agreelnellt ~vere uidispensaUle to the attailuneut of the oUjectives and there~~~ith
eyernpt.

The agreetuent uotified Uv TEKOa;~ (Teclu~isches Koutor fiier die Mascl~inen-B-
U-Versiclleruug) ou cooperation in uiaclunerv loss of profits insurance iu 195-
fitlfïlled the conditions for e~:elnption Iwder article 81(;). TEKO was estaUlished for
tUe pttrpose of jouit and nilttual reuisurance of uiachinerv loss of profits uistu'ance
risks and the advisuig ofthe compatues concerned 'ui the couclusiou and hanclling of

;~S S.}~tqt~EEC, at tq.
~~~ S.}~tqt~EEC, ac z3.
{~- S.}~tqt~EEC, at zo.
{~s S5~6t5~EEC Couuuissiou Decisiou of t6 December tqSS (I~'~3o.;-; PBzI cli~bs).
{~v S5~6t5(EEC, at zz.
{i" 35~GtS~EEC, at 3;.
}{' 35~6tS~EEC, at 39.
{~2 S5I6t5~EEC, at;2.
;{~ qo~2z~EEC Couuuissiou Decisiou of zo Deceulber tqSq (I~'~;z.~oS TEIiO).
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such uisurauce.;}{ TEItiO cotild be asked to carry out a risk assessuieut aud preuucun
calailation ui iudividual cases{~~ that ~vould, if used, guarantee jouit reiusurauce.a{~
Although tbe couipaiues coucerned ~vere free to ask aud~or use the advice, ui
practice the svstem resi~lted 'ui coord'uiation of the market behavior of the
coiupaiues wluch restricted competitiou.i{- However, the cooperatiou resulted 'ui
"substautial rationalizatiou aud cost-savuig ui machuiery loss of profits uisurance"
aud compaiues that are able to "make use of the specialized l.ziowledge and
experieuce of TEItO's staff aud at the sauie tune, bv jouitly coucludiug reuisurauce
contracts, obtaui uiore favorable terins and conditions."{;l Because it beuefitted
cousiuners and did uot contaui auv restricrions that are not uiclispensably to the
attauunent of the objective of substautial rationalizatiou aud cost-saviug ui
uiachiuery loss of protits iustirauce, e~euiptiou was grauted.

lii i98s, ui the case of Concordato Iricc~idio;{~ the Couuiussion ~vas notified ou an
agreemeut coucernuig the activities of a uou-profit associariou of uisurauce
providers. The objective of the association ~vas to "unplement the pruiciples
goveriuug iusurauce by provid'uig meuiUers ~vith the means of establishuig sotmd
mauageineut practices aud iuiprovuig the quality of service".i~~~ Coucordato ainoug
other thuigs defines uisurance criteria, clraws up uidustrial fue uistuauce statistics
for the calcularion of reqttired preuutuns, updates required preuutun rates aud all
other calculatiou procedtires aud studies preveutive meastues aud foreigu uiarkets.
Although the associarion oiily uivites inembers to use the required prenuimis aud
leaves meuibers "free to decide iudepeudently (...) ou the load'nig uiargiu (geueral
costs, conunissious, profit) to be added to the reqtiired preuuum ui order to forin
the tariff rate, the uotitied recoimuendation nevertheless has the object and effect of
restrictuig couipetitiou benveeu tuidertak~gs ~vluch ~votild uoruially be
competitors."{5~

Ho~vever, the agreeuieut iiuproves the productiou or distributiou of uidustrial
tue iiistuance Uy providiug consideraUle l~io~vledge of the sector, risk assessmeut
aud the preveutiou of risk aud providiug (easier) access to the uidusnial fu~e
uisurance market for uisurauce providers~sz, wlule the standard couditious make it
easier for consuuiers to couipare uisitrance policies aud rates offered. The uieuibers
are fiee to depart tioui the recouuneudatious, fia tbeir o~vu rates aud conditious and
are oiily uuder the obligation to notiíj- their derogarious if these are likely to affect
the statistics wluch makes it possibly to guarautee the tuuforuuty of the statistics
leavuig the restricrious unposed ou tbe iuidertakuigs concerued linuted to ~vhat is
snictly uecessary.{~~ Tbe Coumussiou therefore granted the eaeuiptiou.

9o~zzfEEC, at;.
go~zz~EEC, at -.
9o~zz~EEC, at g.
go~zz~EEC, at cS.
go~zz~EEC, ac z.
9o~zS~EEC Cou~issiou Decision of zo December i9Sg (IV~;,z.z65 CoruardatoIncendio)
9oIz5IEEC, at z.
go~zS~EEC, at zo.
9o~z5~EEC, at z5.
9o~z5~EEC, ar z6-zS.
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These Couuiussion cases have been ituportant in the drafriug of the Conuiussiou
block e.r-etnption for uisurance.;~{ Couunututv competition regttlatiou, uiclud'uig the
block e~emption, is described "ui chapter S.

.~ Couclusion

Iu tlus chapter I ha~.e described the legal de~-eloptueut of the liuuts to state authorir~-
to regulate and the linuts to tuarket participatus iu their libert~- to act iu the EC
Treat~~ aud case la~s~, aud the e~ceptious to rhese luuits pros.ided 'ui the EC Treatv
and developed 'ui case la~~~.{ss ~

As seen in chapter z tlie heedom of establislunent aud the freedom to pro~-ide
services apph- to the busiuess of uistirauce. These treedotus ~~~ere uutiall~- defiued as
prolubituig discriuuuation on grounds ofnationalit~- or place ofestablislunent. ~~'ith
the fiirther interpretation of the freedoms lll case la~~., the ECJ fotuid them to
prolubit uidirect discruiunation, aud uieasures that luuder or tuake less attracti~~e
(establislunent) or substautiallv uupede (ser~~ices) the etercise of these heedotns.
For the fieedotu to pro~~ide services, ui addition to the prolubitiou of state rtiles that
substautiall~~ unpede out-ot-state ser~~ice providers, the ECJ fitrther luiuted states'
regulatorv authoritv with measures that create a disad~~autage to the provisiou of
uitra-Conuutttut~. services to service pro~~iders estaUlished witluu the state.

With regard to liuuts on the libert~~ of the market participauts, the ECJ has
uiterpreted the Treatv articles on cotupetition to appl~~ to the iusttrauce uidustr~..
Tlus tueans that iustu-ance tnarket participauts are bottnd Uv the ECJ uiterpretatiou
ofthe luiuts in Conuutinitv coiupetition la~v.

The jttstifications for the obstacles and barriers developed in ECJ case law has
followed the cie~~elopment of the luiuts. ~Vith the uicrease in linuts for states and
tuarket participauts, the Treatv esceptions aud ECJ case la~v fiirther clarified the
conditious under ~vluch state tueasures cau be jt~stified. Where the jiistitications ui
the Trean- require the state regulatious to relate to the protection of official
authorin~,~ public policv, public securin~ or puUlic health and applv to both
discruiuuator~~ regulation as ~vell as to state rules ~~.ithout distuictiou to uationalit~.
of place of establisluuent, the rule of reason applies ui principle onl~. to natioual
rules ~~~ithout distuiction. For the rule of reason to applv state measures tnust Ue
non-discruiuuatorv, justitied Uv reasons relatuig to the public iuterest, suitable for
accotuplislung the objecti~-e pursiied, and uot go Ue~~ond ~vhat is uecessar~~ to
accotnplish it.

The Treat~- elceptiou to the 1'units for market participants iu the Treatv, article
St.3 EC, allo~~-s agreetnents, decisious or concerted practices ~vhen these contribute
to unprosvig the production or distributiou of goods, or to promotiug tecluiical or

i;i Both the tqqz (Couuuissiou Regtdatiou EEC No 3q;z~t99z of zt DecemUer tqqz, Official
lovrval L39S, 3t~tz~~qqz P. ooo--oot.}) aud zoo3 (Couuuissiou Regtilatiou (EC) No 35S~zoo3
of z- Febn~arv zoo3 ou the applicatiov of article St(3) of the Trean~ to certaiv categories of
agreemeuts, decisiovs aud covicerted practices iu the insurauce sector (Te~t ~~-ith EEA
relec-avice), Official lourual Lo53, zS~oz~zoo3 P. oooS-ootó ) block e~emptiou.
The litnits to the comNeteuce of tlte states to regulate and act are cotnplemeuted b~. the lituits
to the libem- of tuarket patticipauts to act. Tlte Treat~~ does uot allo~~~ to the tnarket pat~tici~aut
that ~rluch is prohibited to the states, i.e. erect obstacles aud batriers ro free aud fair market
access.

92



LEG:~L DE~~ELOPNfENT IN THE EC, Tr.E:~n :~wD CasE L:~~~

econouuc progress, ~vlule allo~vuig coustuners a fair share of the resultuig benefit.
The CO11ll1llSS1011 lll its decisious based ou article 8i(;);s~ EC Trean~ has allo~~~ed
rate-ti~iug, staudard teruis of co~~er, uiformatiou etichauges aud resriictious ou
contractuig parties because these unproved the production or distriUution of the
service, prouioted tecluucal or ecououuc progress ~~~lule allo~~.uig consiuuers a fair
share ofthe resultuig beuefit.

Ecououuc uitegratiou ui the Europeau CO11ll11111llC~' 1S accouiplished b~~
eluniuatiug uitentioual barriers aud muunuzuig obstacles to fiee and fair uiterstate
trade. The reuio~~al of these obstacles aud barriers is realized bv luiutuig states'
authoritv to regulate and inarket participants' libertv to act with proluUitions ui the
Treaty aud bv the creatiou of secoudarv reglllatiou. ~Vith regard to prohibitious ui
the Treaty, liu~its ou states have uicreased over tune ui coujtmction ~~.ith ECi ruluigs,
as has-e luiuts ou market participants. E~ceptious to these Treaty luvits, both ui the
Treatv aud developed 'ui case la~v, ha~~e follo~~-ed tlus developuieut aud ha~~e allo~ved
uiember states aud market participants to regulate or act despite Trearv
proluUitious, alUeit oiilv tmder specific conditious. -

Iu the netit chapter l describe the legal development of liinits to state authoritv to
regulate aud uiarket puticipauts libertv to act aud the etceptious to these luiuts ui
secondarv legislation. Chapters ~ and 5 combuied describe the legal des-elopmeut of
uisurauce uiarket uitegratiou ui the Europeau Coiuuituutv.

i~~ R'ith Couucil Regt~latiou (EC) No i~zoo, of i6 Decetuber zooz ou the itupleuieutatiou of the
rules ou competitiou laid do~s.u iu Anicles St aud Sz of the Trean- (Test ~~-ith EEA rele~-auce)
Official jourual Looi, o{~oi~zoo, P. oooi-ooz5 the uotificatiou procedure to the Couuuissiou
uuder article 8i(;) lias beeu abaudoued. See chapter 5.
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Chapter 5

Legal Development of Insurance Market Integration
in the European Community

Secondary Regulation

t Iutroductiou

The Treaty establisluug the European Ecouonuc Conunuuitv ui geueral, and the
Geueral Prograuis ui particular asked for the issuauce of directi~~es aud regulatious
to establish the treedoni to provide uistuance services, and the freedotn of
establishuient for iusurauce pro~~iders. The Treatv also asked to create a s~~steui
eusuruig that couipetitiou ui the conuuou tnarket ~vould not be distorted.{~ Iu t99.{,
more thau tlurtv vears aher the draftuig of the General Programs and ~~} ~-ears atter
the eud of the transitioual period for the estaUlisluneut of a conunou uiarket, the
tlw-d of three geuerations of uisurance duectives{~ti was implemented and a
regulatory structure for access to the Europeau uisurance markets was couipleted.

The clraftuig of the tluee geuerations iusurance directives;s~ svas a couiplicated
aud tune coustuning process. lii the i962 Geueral Prograuis on the hee uio~~eiueut
of ser~-ices and the right of establislunent the CotmcIl specificallv geared the
liUeralization of the uisurance market to coordination and harmouization of the
uisurance regulation of the member states. The Couucil Uelieved that fi-eedom of
establislmieut for uisurers lll the CO11ll11UlllCt- could best be aclueved if the
conditions for access to the various uatioual iusurance markets ~vere the satne, aud
fi-eedom to provide uisurance ser~~ices could best be aclueved if the legal and
admuustrative provisious regard'uig uisurance contracts ~vere coord'uiated aud the
formalities regard"uig the uiutttal recognition and e~:ecution of judgtnents benveen
the uieuiber states ~vere suuplitied.

Meuiber states, represented 'ui the Cotiucil, voted on the COI1ll1LSSlot1's
proposals for d'u-ectives to haruioi~ize regulatiou. The ~-otuig required iinauiiiuts-.{~"~
To ha~-e all member states agree on a proposal made the coord'uiation ~and
haruiotuzation of the differeut uistu-auce regularor~- s~~sterns a tune consumuig
process of comprouuse.{'" The first, relati~-e1~- eas`- step ui Conuntu~itv regulation

~s- See chapter z.
{~ti Besides the tlu-ee geueratious oE iusurauce directis.es that facilitate the freedom of

establisluneut for iusurauce pros~iders aud the freedoui to ~ro~-ide iusurauce ser~ ices, se~~eral
other d'u-eai~~es, regulatious aud recotuuieudatious ha~~e Ueeu euacted aud drafred for the
uttegraciou of the iusurauce uiarket. See chapter ~.

{s'~ The subsequeut geueratious d'u-ecti~~es ameuded aud complemeuted the former d'u~ecti~-es. For
a complete o~-en-ie~~~ of all ameudtueuts cousult the EU ~~~ebsite: http:~~europa.eu.iut.

{fi~ Article too EEC Treat~~.
{~' These differeuces iu supen.isiou tuethods (uortuati~-e ~~ersus material supen-isiou see seaiou

z.z) uot oul~. caused great discussiou, it resulted iu uormati~-e supen-isiou ~~ith aspects of
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regardiug the CO11llllL11llLV's iusurauce uiarket was taken ~iztb the Reiusurauce
directive iu i96.}.}~Z Tlus ~vas the fust ui a loug luie of iusi~rance directives desigued
to facilitate the freedom ofestablisluneut and the freedom to provide services iu the
Etuopeau iusurance markets. Aloug ~vith the three geueratious of uisurauce
directives that facilitate access to the iusurauce markets, mauy more topic-specific
ciirectives were unplemented.{~~~ The unplemeutatiou of tluee geuerations of
uisurauce directives established a reguiie of prudential supervisiou that facilitated
market access for uisurers and their ser~~ces as ~vell as the heedom of establislunent
and service provision.

The tirst geueratiou directives ui the i9~os ~vere coucerued ~vith the fieedoui of
establisluneut. They prolubited discruiuuation ou the grouuds of uatioualin~ aud
uinoduced authorizarion condirious for uisurers aud miiuuitmi supervisiou
requirements. The secoud geueration directives iu the late i9sos and early i99os
~vere coucerued with the tieedom to provide uistuauce services. They facilitated the
provisiou of services ui uieuiber states other thau the houie uieuiber state of the
uistuer ~vitlioiit the reqiuremeut of establisluneut. The thu~d geueratiou uisurance
directives ui the i99os combuied the principles of the fust nvo geueratious iuto a
suigle authorizatiou aud a liceuce for iusurers, the coucept of houie cotmtry coutrol,
aud mutual recogiution of supervisiou.

The result of these three generatious iusurauce directives has beeu the
haruioiuzatiou of atrthorizatiou requireuieuts aud inuiuntun staudards ui
supervisiou legislation. Although the tluee geueratious of iusttrance directives did
not coord'uiate the legal and acínuuistrative provisious regard'uig iusurauce
coutracts, uor did tbey sunplify the formalities regard'uig tl~e unitual recoguitiou aud
e~ecutiou of judguieuts benveeu the meiuber states, they did accouiplish the
haruiotuzatiou of the couditions for access to tbe various uatioual iusurauce
markets fiilfilling one of the Coimcil's goals iu the Geueral Programs on the
tieedoui ofestablisluneut.

The d'u~ectives elunuiated (uiteutioual) Uarriers aud inuiunized obstacles to
market access bv lullltlllg the state regulatory audioritv. These same d'u.ectives,
ho~vever, also provide e~ceptious to these luiuts. As described 'ui chapter four, these
e~ceprious ~vere fust uitroduced 'ui the Treaty, fiirther developed 'ui case la~v by the
Etuopeau Cottrt ofJustice, and subsequeutly uitroduced 'ui the directives.

~Vhere the ECJ has fotmd that Cotmiituun- cotnpetition regulation applies to the
uistuauce nidustrv (Sncliversiclier~er), secoudary legislatiou erempts market
participauts actious fioui its applicatiou for certaui categories of agreeuieuts,
decisions and concerted practices ui the uisurauce sector.

The Etuopeau Court of iustice has played an unportant role ui the legal
development of uisurance market uitegration ui the Etu~opeau Couumuuri~. As the

uiaterial sttpet~-isiou: the possibilits- ofa more detailed supet~.isiou bv the member states with
the iuclusiou iu de the iusurauce d'u-ecti~~es of the geueral good e~ceptiou, aud the ( es~eciall~~ iu
former material-supetl~isiou uiember states such as Germau~-) coutiuued possibilite for
cooperatiou amoug iusurauce ~roviders ~s ith the euactmeut of the Comuussiou block
exemptiou for the n~les ou competitiou.
See sectious 2 aud;.
Couucil Directive 6.}~zzS~EEC of z5 Febnian~ i96.}. Iu reiustu~auce the uudenvriters who sell
policies but- iusurauce with reiusurers to spread their risk. ( Ravues [96.}„z-.)
See clra~ter i sectiou t.
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llltel'preter Of the TreatV alld COIlu111lIllCV LeglllatlOlls , it has aided aud d'u-ected the
legal developuieut of liuuts ou state authoritv and the uiarket participauts abilitv to
act ui the Trean. and secondarv regulatiou, as ~vell as interpreted the justifications
for obstacles and barriers to tree and fair uiterstate trade.

Tlus chapter describes Etu~opeau uisurance market regulation, more specificallv
the three geueratious of uisurauce directives that facilitate access to uieuiber states'
uistirauce markets, aud Conuiussiou regtilatiou (EEC) No. ;93z~9z dated ~c
Deceuiber i99~ ~~~ which was replaced bv Coumussion regtilation (EC) uo 35~~zoo;
of z7 February zoo3 "ou the applicatiou of article 8i (3) of the Treatv to certani
categories of agreemeuts, decisious aud coucerted practices in the uisurance
sector";~s regard'uig couipetitiou ou the uistuauce iuarkets, as ~vell as the luiuts to
the at~thority of the states to regtilate aud libertv of uiarket participauts to act as a
result of these regulatious. iii sectiou z, I begui ~vith the objective aud conteut of the
tluee generations of iustuauce directives and their liniits to states' regulatory
authoritv. These uistuance direcrives have facilitated 'uistuance market access for
both the estaUlislunent aud provision of services. The coord'uiation of authorization
aud the uuuuuuin haruioiuzatiou of supervisiou requireuieuts has facilitated
establisluueut iu Europe's tueuiber states. Ouce estaUlished iu a uieuiUer state, au
uist~rauce provider cau provide services tluoughotit the COllulltlllltv withotit the
need for authorizatiou or establisluiient ui the host memUer state. Álthough tluee
generations of uisttrance directives ~vere enacted to accomplish fi~eedom of
estaUlislunent for uisurance providers and free movenient of uisurance services on
the Etuopeau uisurauce inarkets, the directives also provide jtistificatious for souie
of the obstacles aud Uarriers they proluUit. I describe the liuuts to states' regulator~-
authority as a result ofthe three geuerations directives as ~vell as the ekceptiou to the
liuuts.

Section ; regards the llllllts, or rather the lack thereof, for uisurance tnarket
participauts iu secondaiy Conuutuutv competition la~v. Sectiou 4 conchides tlus
chapter. ~

2 Litnits to State Regttlatory Authority
The Three Geueratious of Iusttrauce Directives

~.t First Geueratiou: EstaUlisluneut

The first geueratiou of uisttrauce direcrives regtilated the fieedoui of estaUlisluueut
for uisurauce providers. The directives coord'uiate state regulatious ~vith regard to
uiarket access, atithorizatiou aud supervisiou of uistirauce providers, aud abolish
discrituuiation. Tl~e First nou-life Couucil Directive is applicable to uou-life direct
instirauce oulv aud very specifically excltides certaiu iusurauces, operarious aud
iustitutious.;~fi Directive ;3~z;9~EEC, "on the coord'uiation of la~vs, regulations and

f~{ Couwiissiou Regulatiou (EEC) No ~y~2~qz of u DeceiuUer iggz ou the application of anicle
35 (~) of the Treatv to certaiu categories of agreemeuts, decisious aud couceited practices iu
the iusorauce sector, Official lourual L 398, ~i~iz~i99z P. ooo--oot~.

{hS Couuuissiou Regulatiou (EC) No ~58~zoo3 of z- Febntart- zoo3 ou the applicatiou of article
Si(~) of the Trean~ to cei~taiu categories of agreemeuts, decisious aud coucei~ted practices iu the
iusurauce seaor (Telt with EEA rele~-auce), Official lourual L o5;, zS~oz~zoo; P. oooS-ooi6.

;fi~ Both iu die preamble of die cW~ecti~~e as ~~-ell as iu the articles z-.} of d'u.ective -3~z;9~EEC (see
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aclinu~istrati~-e pro~~isions relatuig to the tal.~nig-up and pursiut of the Uusiuess of
clirect uistu.auce otber tbau life assttrance", ~vas isstied ou z.} ]uly i9,;.

To facilitate the takuig up aud pursuit ofthe busiuess ofciirect uou-life insttrauce
ui the Eiiropeau CO11llllLllllCV, tlus direcrive uiade the establisluneut of uisurauce
couipauies sttbject to official at~tborizatiou b~~ the tneinber state of establislmieut.{~-
The clirective coorcíiuates state super~-isory regttlatiou by layuig do~vu couciitious{61
for grautuig or ~~~ithcira~vuig{'~y authorization. These conditious iuclude uiuuuium
staudards for tecluucal reserves{-~~, the solveucy uiargui;-~, a guarautee fimd;-Z, aud
the aiuiual accounts;-~, to ensure that uisurers possess adequate resottrces as well as
a suppleuieutarv reserve, the solveucy uiargin, to eusure adequate protectiou for the
uisiued aud thu-d parties.i-{

These coorciination measures, although they uinoduced a Couuntuuty-wide
svstem of authorization for uisurance pro~~iders, did not harinoiuze member states'
uistuance la~~-s. It erected a coLnuiou trauie~~~ork for uiarket access, ~vlucb leít atnple
room for ineuiber states to regulate their uisurauce uiarkets. The calculatiou
uiethods for teclvucal reserves;-~ for eiauiple, or tbe pro~~isious of some uieuiber
states' regulatious reqiuruig the appro~-a1 of general aud specific policy conclitious,
tariffs, aud doauneuts uecessarv for supervisiou;-~ ~vere uot haruioiuzed 'ui tbe first
geueratiou uisurauce directives~aud reuiauied ~vitluu the regulatory atttborin~ of tbe
states.

The lack of harmotuzation of calculatiou methods iu the fust geueratiou of
uisurance clu-ectives resulted, due to the ECJ decision ui the uisurauce cases{-', ui the
uiclusiou of state justiticatiou for inauitauiuig obstacles aud barriers to fi-ee
uiterstate uisurance for reasous of the geueral good 'ui Uoth the second and tlurd
geueratious ofuistirance d'u-ectives. At the tuiie of the cirattuig ofthe fust geueratiou
non-life uisiuauce clirectives the calculation metliods for tecluucal reserves ~vas the
subject of stuclies at Couuuiuun~ level. It ~vas therefore decided that coorcl'uiatiou of
the calciilatiou tuethods aud the detertnuiatiou of categories ofui~~esmieuts aud tbe

ac,-
~~s
~ei~
~-~,

i~
~Z
{-;
{{

aiiuei) the Couucil has laid do~~~u ~~.luch iusurauces, operatious aud iustitutious were excluded
frou~ the applicabilit~~ of the d'u-ecti~~e.
Articles 6 aud z, First Couucil Duectire -~~z;q~EEC z~ juh- i9;;.
Articles 6, -, S, g, io, it, z.}, z5 First Couucil D'u~ecti~~e -3~z~9~EEC z.} lult~ tg;~.
Article zz Fu.st Couucil Directi~.e -3~z39~EEC z.} It~lv t9-3.
Ir did uot ho~~-e~~er harmouize the methods of calctdatiou (judgmeut of the Couit of .}
December igS6, Case zoS~S~, ECR [iqSó] Page o,-SS, paragraph ~S).
Article [5 Fust Couucil Directi~~e -3~z,9~EEC z} li~ls' t9-;.
Articles i6, z5, z6 Fu~st Couucil Directi~~e -~~z;9f EEC z.} luh- i9-;.
Article i- First Couucil D'u.eai~~e -;~z39~EEC z~ luh. t9-3.
Articles [~, z- Fu~st Couucil D'u~ecti~.e -~~z;9~EEC z~ lulv tg-3.
Preambule Fu~st Couucil Directi~~e -3~z;9~EEC z~ ltd~. t9-; ou the coordiuatiou of lascs,
regularious aud aciiuiuistarati~-e pro~.isious relatiug to tíie tal:iug up aud pursuit of the busiuess
of d"u~ect iusurauce other thau life assurauce.
Tecluucal resen~es of sufficieut amouut to meet their tmdern-ritiug liabilities.
Article i5 Fu-st Couucil D'u-ecti~~e -,~z;9~EEC z{ lid~~ t9-3.
Article io.~ First Couucil D'u~ecti~~e,3~z39~EEC z.} luh t9-~.
Conrrrri.~iorr of the Europcarr Conrrrnuritics ~~ Fcdcr~rl Rcpublic of Gerniarii~. Case zo5~8.}, ECR
[t9S6] Page o;-55, Corrnnis~ion oj ihc Eurnpe~nr Coirnnurrities v Frc~rc)t Repreblii. Case zzo~S3.
ECR [tgS6] Page o~66„ Cunurrission of ihe Europcart Connnmrities ~~ Itiin~dvrrr of Dc7rmark. Case
zSz~S~. ECR [igS6] Page o~-i„ Cornrnissiort o~ ihc Europcan Cornnrunities ~~ Irelaud. Case
zo6~S~, ECR [i9S6] Page o3Si-. See chapter ~.
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~.aluation of assets should be the subject of subsequent d'u~ectives.{-ti It ~~~as not
ho~vever tmtil t9 December i99i that Cotmcil Directi~.e 9t~6-.{~EEC "on the aiuiual
accouut aud cousolidated accounts of uisttrauce uudertakuigs" ~vas euacted.a-`~

Cocuicil Duecti~-e, -;~~.}o~EEC, ou "abolisluug restrictious ou fi-eedoui of
estaUlisluneut ui tlie business of direct uisurauce other thau life asstuauce"{ti`~,
adopted together ~vitli the tu-st uou-life uisurauce directive, reqttu.ed uatioual
treaaneut ofuisurers froui other uieuiber states.;~~ Tlus uiade establisliuieut ui other
meinber states possible Luider the same couditions, and ~vith the same rights as
uatiouals of the host uieuiber states, eluiuuatuig discruiunatiou. It also prohibitecl
uieuiber states troui aidiug uationals ~vho ~~-islied to establish theuiselves ui auother
member state if that aici was liable to distort the conditions ofestablislunent.{tiZ

It took the Couucil ele~-eu vears, ti.oui the t9óz Geueral Prograui to the adoption
of the uisurauce directi~-es ui t9-;, to agree on miiuimun coordinatiou of
authorizatiou couditions and super~-ision reqitirements, lea~~uig all otlier niember
states' uisurauce la~vs uitact. As seeu iu chapter z, Cotuicil directives such as uatioual
trearinent directive ?;~z4o~EEC," had becouie superflttous with regard to
uupleuieutuig the rttÍe ou uatioualitv"{s~ atter the t9; :} Rel~ticr~c;~; aud t'art
Bituber~c~t~~s decisions. Here the Europeau Cottrt of justice foimd that the Trean~
tieedouis of estaUlisluneut aud provisiou of services had direct effect ~vluch uieaut
that discruiunatorv state regulatious could be challenged before a uatioual court.

As for life uisurauce, sii vears after the First Coimcil Directives on the Uusuiess
of direct uon-life uisurance, the Coimcil issued, on 5 March i9,9, the Fu.st Cotmcil
Directive ;9~z6-~EEC "on the coord'uiation of la~vs, regulations aud aciuiuustrative
provisious relatuig to the takuig up aud pursuit of direct life asstu.auce."a~~ It
reseuibled the i9-3 directive ou uou-life uisurauce, coordiuatuig couditious for
authorization{s- and uiuiunum supervision requirements.;sti Like the first generatiou
uou-life uisurauce directive, tlie first geueratiou life uisurauce directi~-e eicluded

{-S Preatnble to Couucil D'u~ecti~-e -~~z39~EEC.
f-'~ See sectiou z.;.
{so Couucil Directive -,~z~ojEEC z~ j ulv tq-3.
fS' Articles i aud z Couucil Direaic-e -~~z.}o~EEC z.} lulv t9-;.
{si Article S ofCotrucil Direai~~e - ~~z.{o~EEC z~ Ittlv t9-3.
}S~ Iu jcan Rc~~nc~rc ~~. Bcltliarr State. Case z~-~, ECR [t9-.}], page oó~t the Europeau Cowt of justice

establislted d'u~ea effea. It determiued that "afrer the expu~~ of the trausitioual period (tq-o)
the d'u-ectives providecl for bv the chapter ou the right of establisluueut ha~ e become
superfluous with regard to implemeutiug the rule ou uatioualitv, siuce tlus is heuceforth
sauctioued bv the trean. itself c~-ith direct effea."(paragraph ;o) Despite the fact t6at the
couditiou, euact a directi~~e, to uuplemeut the rule ou uatioualitv ~~~as retnoved c~-itlt the fmdiug
of d'u.ect effect iu Rcvncws, directi~~es coutiuue to be itupot~taut for theu~ abilitv to ~lace tnuch
greater pressure ou member states to adjust their legislatiou thau coutK decisious do.

{s~ Jc~nr Rcvru~rs i~. Bclfliarr Statc. Case z~-~, ECR [tg-~], hage o(,t.
{SS joharrncs Hc~rrricus Maria ran Binsbcrgcrr ~~ Bcstuur t~ arr dc Bccírijrsi~crc7riginpl ~~uor cíc

Mct~ralrriji~cnc~~ici. Case „-~, ECR [tq-.}] Page otzqq. -
;S~ Fust Couucil D'trective -q~z6-~EEC 5 March t9-9 ( No louger iu force, repealed 6~~

zooz~S;~EC ).
;S- Title I sectiou A articles 6-tz, sectiou C article z6 First Couucil Directive -g~z6-~EEC 5 March

tq-9 (No louger in force, rehealed bv zooz~S~fEC).
;ss Title I sectiou B atticles ts-zs (tecluiical resen~es article t-, sols.eucs- tuargiu articles tS, t9,

guarautee fimd article zo, auuual accotmt article z3) First Cotmcil Directive -9~z6-~EEC, S
March t9-q ( No louger iu force, repealed bv zooz~S~~EC).
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several iustuauces, operatious aud orgatuzarious.as9 And like Couucil Directive

73~z39IEEC it did uot provide for calculatiou methods for the tecluucal reserves Uut
rather left theui to Ue deteriuiued Uv tbe uieuiber states' ritles or established
practices.

Tlus directive prolubited~~" new uisurance compaiues fiom simultaueouslv
isstuug non-life and Gfe uisurauce policies.;~~ Tlus prolubition was uicluded to
safegitard the uiterests of both life uisurauce polic~~ holders aud uou-life iustuauce
policy- bolders. To avoid that the fiuaucial obligatious ofuou-life uisurauce busiuess
Ue Uorue bv life iusurauce busuiess, wluch is uutch less susceptiUle to large aud
sudden variarions iu loss iucideuce, life and uou-life uisurance fiiuds needed to be
strictlv divided.{~Z

These fust geueratiou uisurauce directives of i97; and t979 coord'uiated official
authorization conditious aud uuuunum standards for supervisiou, ~vlule applyuig
the national la~vs of the member states without discruuination. It had been a slow
aud couiplicated process of couiprouuse to aclueve tlus result. The decisious uiakuig
veto right of the member states ui the Couucil, iu coiuUuiatiou ~vith the reqttir ement
ui the Geueral Prograuis for the coord'uiatiou of uieuiUer states' rules, la~vs aud
regulations, complicated aud slo~ved the iutegratiou of the European iusurauce
tnarkets.

Uuanuiuri' is difficult to aclueve ou a uiatter such as iusiu'ance ~v1ucU permeates
the ecououiv and la~v of every tneuiUer state, aud ~vhere great variatiou ui states'
regulatory strucnues etiists.;?, It therefore was not ttntil after the uinoductiou ofthe
Wlute Paper "ou couipletuig the iuternal iuarket"~y{ aud the siiUsequent aiu-
eucliueuts to the Treatv Urought ou Uy' tbe Suigle Ettropeau Act of tUe late i98o's{~~~,
that uisurance market uitegration accelerated.

Rather then attemptuig to harmoiuze state la~vs, the ~~lute Paper uitroduced a
ue~v approacU to ecououuc uitegratiou. Tluee key eleuieuts had to create
(uisurauce) uiarket uitegratiou: tbe haruioiuzatiou ofessential staudards rather thau
details, uiutual recogiutiou of rules aud regulatious, aud hoiue couunv coutrol ofthe
iusiuauce pro~zder. These tluee eleuieuts, together ~vith tbe uitroductiou of
qttalitied majoritv votuig for ecououuc uitegratiou haruiotuzation uieasiues{'~~~,
made decisiou-malciug ui the Europeau Conuuuiuty less complicated. The second

{s~ Preamble to the directi~'e as ~~.ell as articles z-.}.
Preamble: "R'hereas certaiu munial associatious ~~'luch, bv vutue of their legal status, fitlfil
reduu~emeuts as to securit~~ aud other specific fiuaucill guarautees should be e~cluded from the
scope of tlus d'u-ecti~-e; ~~'hereas certaiu orgauizatious whose acti~'it~' co~'ers oul~' a ~'ert'
restricted sector aud is luuited b~' theu~ articles ofassociatiou should also be eicluded".

{`~~ Ameuded in article tS of the Secoud Couucil Directi~'e ou duect life insurauce 9oJ6t9JEEC of
S No~-ember t99o (No louger iu force, repealed bv zoozJS;fEC) aud article t6 of the Tlurd
Couucil D'u~ecti~-e ou du'ect life iusurauce 9zJg6JEEC of to No~'etuber t99z (No louger iu
force, repealed bv zoozJS3JEC).

{~' Articles t3, t.} First Couucil Directi~'e -9Jz6-JEEC 5 March t9-9 (No louger iu force, repealed
bv zoozJS~JEC).

;~Z Merl:iu Rodger t99-, -.
;~~ See Clifford Chauce, Insur~niie Re~lularion ir~ Europe, Llo~'d's list practical gtiides, Llo~'d's of

Loudou press ltd t993, cha~ter q.
;~~ COM (S5) 3to.
{~~ See chapter z.
{~~ Article tooA EC Trean-.
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and tlurd generation of uistu'ance directives ~vere isstied soon after the
uiiplemeutation ofthe Suigle European Act.

~.~ Second Geueratiou: Provisiou of Services

~Vhere the first-geueration of iusurance directives facilitated the establislunent of
uisurers ~vithiu the European CO11llllUlllt~', the second-generatiou of uistuance
diiectives facilitated the freedom to provide services iii all meinber states. 11ie
process of drafti~ig the tust iust~rance directives had shown that it ~vas verv difticult
to reach agreeuient on conuuon standards amoug the uiember states of the
European Conumiiuty.;~~- Rather thau atteinptuig to hartnoiuze details of inember
states' uisurance legislation, the second geueration of uistu.auce d'u'ectives follo~ved
the ne~vlv uitroduced approach to econon~ic i~itegration: the 11ar11101llZat1011 of
essential ~ standards oiilv, the mtttual recogiution of inember states' rules and
regulations rather than the harmoiuzation thereof, aud home countrv couri.ol.

Ou zz Jiuie i988 the Second Cotuicil Directive 8á~35,~EEC "on the coord'uiation
of la~vs, regulations and aduiuustrative provisions relatuig to direct uisiuance other
than life assurauce and layuig do~vn provisions to facilitate the effecrive e~ercise of
freedoin to provide services aud aiuend'uig directive -;~z39~EEC" was issued. This
uisurance directive facilitated the fieedom to provide uisurance services ui the
uiternal uisurance inarket and amended the first uou-life insiuance duective. Like
the first non-life uistuance coord'uiation directive-19s, the second coord'uiation
directive ekchided a niuuber of uisttrauces, operations, aud 'uistia~tions from its
reach, leavuig their regularion ehclusively to uiclividual member states.~~~~~

The directive provides a defuutiou of establisluueut to detern~ine if the
authorization aud supervision lasvs ofthe host member state appl~~, or, ui the case of
the provision of services, the authorízatiou aud supervision laws of the home
inemUer state of the uistirer.s"" ~Vlule the fust generatiou of uisurauce directives
accomplished freedoin of estaUlisluueut Uv eluiuuatuig discriuii~iarion, llltrodllClllg

alld COOrdlllatlllg a11t110r1Zaï1011 YeC1t11rell1e11CS , aud SeCClllg llllillilllllll Sllper~'ISIOIl

staudards, the second generatiou of uisiuauce directives allo~ved 'uisurers to sell
uisurance services in other meuiber states svithout having to fitlfill all establislunent
reqiuremeuts, ~vluch ~vould, as the ECi fouud 'ui Snf;er, deprive the freedom to
provide services ofall practical effectiveuess.s~~~

The directive iutroduced normative coutrol~1i2 aud partlv abolished the material
control that the fust generation of uisiirauce directives allo~ved. Member states

~~-
f~~s
~~v
,o~

Merkiu Rodger i99~. 3.
Couucil Directive -3~z39~EEC.
Preamble aud title III (articletz) ofCouucil D'uective 8S~3S-~EEC.
"Aut~ pet~aueut preseuce of au uudertal:iug iu tl)e territotti~ of a member state is cousidered
aud shall be treated iu the same tvac as au ageucv or braucl), eveu if that preseuce does uot Cake
the form ofa brauch or ageucv, but cousists mereh- of au office uiauaged bt- Che ttndertakiugs's
otvu staff or bt~ a persou tvho is iudepeudeut but has permaueut authoritt- to aa for the
uudertakiug as au ageucv tt-ould." Article; D'u~ective 88~;5-~EEC.
Muiifrcd S~ïf~c~r~ i~ Dc~urenrc~~cr ~C Co. Ltd. Case C-6~qo, ECR [i99t] Page I-o4zzt, paragraph i;.
There are lllallv fOr1llS Of 1llSllrallce snpert.isiou. Thet. all etist sotuetvhere lll I)ettt'eell ll0
gOVerlllllell[ iuterfereuce aC all CO SC3Ce LL15Urallce colupauies. The ulOSt COllltuOUlt' USed
clis[iuctiou is benveeu uoruiative supenisiou structures aud material sul)ervisiou strltctures.

5~~
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CH.~rER 5

could uo louger "lay down provisious reqLliruig the approval or svstelnatic
notificatiou of general aud special polic~~ couditious, scales of preuiituns,~or forms
and other pruited doctuueuts ~vluch the imdertakiug iuteuds to use iu its dealuigs
with policy-holders."s", Although the directive uitrodttced uoruiarive coutrol, it
applied to large risks uistu~auce oul~~ and host-state authorizarion measures to
protect coustuuers of mass risk iusurance~~~; from out-of-state uisurers coutuiued to
be allowed.~~~s

As alread}- meutioued 'ui chapter .}, the Conuiussiou re~~e~ved and re~vrote its
u~itial proposal for the secoud generatiou of iusurance duectives as a result of the
ECJ judguieut ui the "iusurauce cases".~"~' liistead of filllv liUeralizuig tlie provisiou
of uisurauce services by~ ~vav of munial recogvitiou ~of the authorizatiou aud
supervisiou ofthe home Iuember state, it adjusted its proposal to uitegrate the ECJ's
rul'uig. In the instuauce cases the ECJ foimd that coustluiers of mass risk uisurauce
in Etuope ueeded protectiou. It fouud that because the fust geueratiou
"coord'uiatiou" uisiu~auce directives~"- did uot harmoluze the national rules
conceri~iug tecluucal reserves~~~ti uor the couditious of iusurance5~x~, aud cousideraUle
differeuces still e~,-isted Uehveeu states' rules coucerniug tecluucal reserves aud
assets, a member state was justified iu the "application of its owu legislatiou
coucerlung tecluucal reserves aud the coudirious of uistuauce, provided that the
requu.euieuts of that legislatiou do uot eaceed ~vhat is uecessary to eusure the
protectiou of policyholders aud 'uisured persous."~r~

Although the special protectiou of Iuass risk iusurauce policy holders was
origuially uot part of the COL1ll1llSS1011 proposal for the secoud generatiou of

;~-
505

jU)

Normati~~e supet-~~isiou is es-post supen~isiou where witluu the leewav of state iiuposed
geueral tlrles the iusurauce pro~-ider is free to ~erfortu its busiuess. The state rules geuerallv
coutaiu solvabilin. rales cotnbiued with rtiles ou the publication of au auuual report. State
iuterfereuce is limited to sugei~~isiou aftet~s.ards ~vidz, ífuecessatv, the competeuce to iuterfere
iu the tuanageu~eut of the iusurauce cotupau~~. Material supen.isiou ou the other haud is es-
aute superl-isiou ~~~here detailed go~-eruuieut regulatiou douuuates the supei~~isiou structure.
The rules ~ ar~- from prior approval of iusurauce policies to cotu~ulsor~~ impositiou of
iustu-auce rates. The supervisiou is uot repressi~e as ~~~ith uormati~-e super~.isiou but rather
pre~-euti~ e.
See ~'ermaat t99;, -o.
Articles q aud cS ofCouucil Duecti~~e SS~;S-~EEC.
The distiuctiou ben~ eeu mass aud large risk distiuguished policvholders who ~~~ere directh- iu
ueed of grotectiou aud polict~holders ~~-ho ss-ere uot. Mass risk iusuravice is iusurauce bought
bv pri~.ate persons, ~~ hile large risk iusurauce is iusurauce of a more cotuuiercial uatare.
Article g, tS aucl S(d) Cotmcil Directive SS~~S,~EEC.
Corrrnrissiorr of the European Cornnrrrrrities i~ Fedcral Rcpuhlic of Gerrnanv. Case zoS~S.}, ECR
[t9S6] Page o3-,55, Connrri.cnorr of the Europcarr Conrnrurritics v Frcrrch Republic. Case zzo~S~.
ECR [t9S6] Page o366;, Conmrission of the Furopcan Conuuunirics r Iiirrgdnnr ot Dc~runrn~k. Case
z5z~S3. ECR [igS6] Page o,,I;, Corrrrrrission of thc Europcan Connnurtitics ~~ Irclartd. Case
zo6~S~, ECR [i9S6] Page o3Sh.
D'u~ecti~-e -3~z39~EEC ( uou-life) aud D'u~ective ~9~z6-~EEC ( life).
Corrrrnissiorr of thc Europearr Cornrmntitics r- Fedcrrrl Republic of Gerrrrattv. Case zoS~S.}, ECR
[t9S6] Page o~ 55, paragrapLis;S-,9.
Conrnrissiorr of the Europcan Cotrrrrturrities i~ Fede~r~rl Rcpublic of Gerrrtrnt~~. Case zoS~S~, ECR
[i9S6] Page o;-SS, paragraph ~o. ' -
Conrmissiorr of thc Europcan Conunurritics i~ Fcdc~r~al Reprrblic of Gcrrrram~. Case zoSJS~, ECR
[tgS6] Page o~55, paragraphs 39, ~o, .{t.
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ll1Sll1'a11Ce CI1reCtlveS, Che COIICILIS1011S Of tI11S 1LIC1glllellC Were a(lopteCl lllt0 Che SeCOllCI

geueratiou Of ll1Sll1'a11Ce Clll'eCCl~'eS.~" IC ll1C1'O(1L1CeC1 cousumer protection aS all
iliterest of the general good ~vllich provided member states with the possibility to
impose adclitiollal reqllireulents oll ulsllrauce service providers. The Couunission
llad set ollt to lilllit nielllber states' alltlloritv to reglllate ul order to eliuliuate all
obstacles aud barriers, i.e. adclitional authorization and establislunent reqllirenlents,
ll1CIl1C{lllg allv uiaterial, prior systelnatic control tllat could 'uiterfere ~vith the
ÍYeeClOlll CO prOViCIe lllsllrallce Services. The C~ll'ective hOwever Ollly placed hllllts oll

the regulator~' alltllority ofthe llleluber states ~vith regard to the freedom to pro~~ide
large risk illsurauce, requiruig that the sale of large risk ulsurauce ser~~ces across
borders be possible without prior authorization or supervision bv the host member
state. Tlle directive allo~ved host nlenlber states to restrict the heedom to provide
"certaiu sectors ofiusurauce"~~Z, i.e., L11aSS r1S1Cll1SLlrallCe.S'~

The secolld life uisluauce clirectives~; reselnbles the second non-life ilisllrance
clirective. It also allowed host member states to maultaiu consluiier protection
measllres.s~5 Host lueluber state allthorizatioli uleaslu'es for the provisioll of life
ulsllrance services colltiulled to be allo~ved, not based on tlle natlue of the risk
insured, as in uou-life "mass" iusurauce, but based On the actions ofthe parries to the
illsurance.s~~ T~vo groups of policyholders were distulguished: those who activelv
solicited life illsllrauce ~vitll an ollt-of-state illsurance provider aud tllose offered life
ulsurauce by an ollt-of-state iusluallce provider.si- For tlle first grollp of policy-
holders and 'ulsllred persous supplementarv host menlber state authorization
uieaslues for the ulsllrauce provider ~vere uot allowed 'ui the second gelleration
ulsurauce directive. For the second group of policy-holders and 'uisured persons
llo~vever, sllpplenleutarv altthorizatioll lneaslues are jllstified on collslluier
protection grolluds, if the rllles ofthe houie uiember state are ulsufhciellt t0 acllieve
the llecessary level of protection, nlu~ the reqllirenlents oftlle bost ulember state do
uot go beyolld ~vhat is uecessary.s~l

The subsec~uent tllird-generatiou of insurance cíirectives fiuther lullited the
regulatory authority of lnember states bv creatuig a sillgle licence iu combiuation
~vitll llonle coluitrv coutrol and uillnlal recoglutioll alld eliulillatuig the clistiucrioll
bet~veen mass and large risks aud solicited and unsolicited life ulsluances~~

Merl:iu Rodger 199'. 9. The resirlt of the iusurauce cases was that the Couuuissiou adjusted its
iuitial plau to iutegrate the Court's ruliugs. It iutroduced the distiuctiou benveeu mass aud
large uou-life iusurauce aud solicited aud uusolicited life iusurauce to distiuguish bet~veeu
cousumers iu ueed of additioual host member state protectiou aud those uot iu ueed of
additioual protectiou.
Corrunicáorr of the Europcnn Cornmunities v Federal Republic oj Gertumn~. Case zoS~S~}, ECR
[1956] Page o3-S5, paragraph ~9. ~
Kaptevu zoo„ 560.
Ikapte}'u~Goruilev lqq3, 6-5.
Couucil D'u-ective 9o~61q~EEC.
See al~ticles lq, 1, aud 1~ Couucfl D'u~ective 90~619~EEC.
BeCallse the CliStlllctlOll hetlveell ll1aSS allCl Ial'ge Y1SIiS cOll1C1 110[ Ve 3Y~IleCl CO Ilfe IllSUYaIICe, C11C
solutiou adopted was betweeu "orcWlarv policvholders aud policvholders who had takeu the
iuitiative iu seel:iug the couuuitmeut". Merhiu Rodger lqq-, at n.
Article 1; Couucil Directive 9of61q~EEC.
.Article lq Couucil Directive 9o~61q~EEC.
Duijkersloot 1995. lo.}.
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z.3 Tlurd Generation: Single Liceuce

The tlurd-geuerariou of uisurauce directivesj2ti, uon-life aud life~", coiupleted the
regttlator~- sn-ucntre for access to the European uisurauce market. It uitroduced a
'suigle liceuce' for uisurers. Tlus suigle liceuce uiakes the houie uieuiber state
authorizatiou a passport for access to the iustuauce markets of the European
Couunuiurt-. liisurauce ser~~ces cau be pro~-ided either directl~- froui the hotue
uieuiber state to the host uieuiber state or via a Urauch or ageuc~~ ui the host
uiember state. Reciprocal recogtutiou of the houie state authorizatiou aud
supervisiou is reqttired Uy all uieiuber states, leavuig authorizatiou aud super~~isiou
to the houie uieuiUer state ofthe iusurer rather thau to the host uieuiber state.sZ2

The discrepaucies that e~isted betweeu the uatioual rules ou the calculatiou of
tecluucal reserves aud assets were eluiuuated U~~ Coiuicil Directi~~e 9i~6-a~EEC
dated i9 December t99i "ou the aunual accounts and consolidated accounts of
iusitrance tmdertakuigs". Tlus supplement to the uisurauce directi~-es has brought
about the uiuiuntuu hariuoiuzatiou ueeded to allo~v mutual recogtutiou of
authorizations aud prudential control systems. The result is a suigle authorizatiou
that is valid tluoughout the Couunuiutv, and supervision Uv the houie metnUer state
of the iusurauce tuidertalwig ou1~-.

Despite the eluuuiatiou of the discrepaucies that ehisted Uertveen the uational
rules on calcttlation methods for tecluucal reserves aud assets however, the
constuner protection e~ception that was uitroduced 'ui the second generation
uisurauce directives has been uiauitauied 'uithe tlurd generatiou iusurauce direcrives
ui the form of a general good esemptiou. Tlus general good e~emption offers
(coutuuious aud ne~v) oppornuuties for host member states to circtunvent the
luiutatious placed ou their regtrlator~~ authoritv ui secoudary legislatiou if the
geueral good so requires.sZ,

Despite the fact that the tlvrd geueratiou of insurance directives abolished prior
authorizatiou aud supervisiou bv host uieuiber states, thev retauied sotue po~ver to
apply stricter authorizatiou or super~~isiou measures on out-of-state uisurers (as well
as their uiter-state uisurerss2~).sZ~ Also, the host member state cau act if the home

Szo
Szr

;z;

sz;

Covipletiug aud ameudiug the prior geueratious of iusurauce d'u.ecti~-es.
Couucil Directive gz~~g~EEC aud Couucil D'u-ecti~~e gz~96~EEC (uo louger iu force, repealed
by zooz~s;~EC).
Authorizatiou is ~-alid for the eutire Couuuuuit~- (article - Couucil Directi~~e gz~~g~EEC aud
article - Coimcil Directi~-e 9z~g6~EEC ) aud tmaucial supen-isiou of au iusurauce imdertakiug

is the sole respousibilitv of the home member state (article S Couucil Direcri~~e gz~.}9~EEC

aud article 9 Couucil Directi~-e gz~g6~EEC).
The geueral good e.rceptiou iu the tlurd geueratiou iusurauce duecti~.es iuakes "uiaterial
coutrol a posteriori" possiUle. See Kallcuiau, Heudrikseu, Bougaatts, Alflemeerr belan~ als
bloklurdc t~oor ríc t~rijhcid t~an riicrt.at~crrichtin~ ríoor vcr`ckcr~7ars in dc irrtcrnc ntarkt, het ~'erzeke-
riugsarcluef t99z ~' 69 ur z, t--.
"The thu.d iusurauce d'uecti~-es stipulate that, iu so far as certaiu oF theu- pro~-isious defiue
uiiuuuum staudards, a hotue uieuiber state tuav lav do~~-u stricter nrles for iusurauce
uudert~tkutgs authorized bv its owu couipeteut authorities. Thu~d CoLtucil D'u~ecti~-e
9z~.}9~EEC, recital S, aud Tlurd CotmcIl D'u-ecti~ e 9z~96~EEC (No louger iu force, repealed b~
zooz~S3~EC), recital 9.I-.}S-." Comuiissiou Iuterpretati~.e Couuuuuicatiou - Freedom to
pro~~ide sen ices aud the geueral good iu the iusurauce sector Official Tourual C o.{~,
i6~oz~zooo P. 00o5-ooz-, t-.
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member state of the insurer fails to stop or prevent iufringements by the iusurer of
the host metnber state's la~v~z~~, and as previouslY seen, it has been granted the
authoritv to unpose restrictions ou an iusurance undertakuig that is authorized aud
supervised 'ui anodier member state to comply ~vith its general good provisions.

Neither tlurd generation uisurance directives, non-life iusurauce uor life
uisurance, detine "general good". As seen ui the previous chapter, tlie ECj, as loug as
the Cotuicil does uot define geueral good, deteruiuies ~vherher the use is justified
based ou its rule of reasou couditious developed 'ui its case law.sZ- As seeu ui the
previous chapter, although concíitions for the justihcatiou ui the general good are
suiular ui both the fieedom of establislunent aud the freedom to pro~zde services, as
ui the applicatiou of the rule of reasou, the assessuieut of the proportioualitv of a
restriction can differ depeud'uig ou the freedom it restricts. Reshictions that are
proportiouate ui establisluneut tnav be disproportiouate ui the provisiou of ser~zces.
lii S1i~cr for e~atnple, ~ve liave previouslv seeu that the ECj euiphasized that uial:uig
the provisiou of services subject to all couditious reqtured for establislmieut
deprives the freedom to pro~zde services of all practical effectiveuess.s~ti

E~ceptious ui "the geueral good" have takeu ou several foruis ui ECj "rule of
reasou" case la~v. From cousiuuer protectious-y, to professional rules uitended to
protect the recipieut of servicess~~~, the cohesion of the ta~ svsteuiS~r, the good
reputatiou of the uatioual tuiancial sectors~2, etc.5r~

;-; Coutuussiou Iuterpretative Cotumuuicatiou - Freedom to pro~-ide services aud the geueral
good iu the iusurauce sector Official jotu-ual C o.};, t6~ozlzooo P. 00o5-ooz-, zo: "The Tlurd
D'u~ectives ezpressh~ forbid auv prior or svsteruatic substauti~-e coutrol of iusurauce policies
aud policv documeuts (Articles 6(3), z9 aud ;9 of D'u.ecti~ e qz~~9IEEC aud Articles 5(3), z9
aud ,;q of D'u-ective 9ZI96IEEC (No louger iu force, repealed b~~ ZoozIS;~EC).), u~respective of
the uame gi~-eu bv the uatioual authorities to the svstem used, whether it iuvoh-es the prior
approral of policies aud scales of premiums or their simple, svstematic uotificatiou with tacit
approval or with the deposit of documeuts before thev cau be used. "Prior or svstematic
approval is heucefotlvarcl authorized ouly iu tliose cases eiplicith- provided for iu rhe
Commuuitv d'u~ectives. Sudi is the case ~~-ith compulsorv iusurauce (e.g. comptrlsorti-
thu~d-partv iuotor iusurauce [article;o(z) ofD'u.ective 9zL}9~EEC.] or health iusurauce wluch
is a substitute for a stanrtorv svstem of social securitv [at~ticle 5.}(t) ofDireaive 9z~.}qIEEC.],
where member states mav requu~e that the geueral couditious of that iusurauce be
couvuuuicated before use but, uucler uo circutustauces, appro~-ed. As for life assurauce, the
member stare of origiu mav require svstematic uotificatiou of the teclmical bases used for
calculatiug scales ofpreuuums aud techuical provisious [article z9 ofD'u-eai~~e qzIq6IEEC aud
article 51,) of D'u~ective ,qlz6-fEEC.)"(No louger iu force, repealed bv zooz~S;~EC.)
Cotuuiissiou Iuterpretative Comtuuuicatiou - Freedotu to provide setl-ices aud the geueral
good iu the iusurauce sector Official jourual C o.}3, tólozlzooo P. 00o5-ooz-, zo.
Article ~o Couucil Directi~ e qzL}9IEEC aud atticle .}o Couucil D'u.ettive qz~96IEEC (uo
louger iu force, repealed bv zoozIS3IEC, at~ticle .}6).
The differeuces iu iuterpretatiou of the Couuuuuitv n~les aud the restdtiug legal uucertauit~-
led to the adoptiou of the Couuuissiou Iuterpretative Commuuicatiou - Freedom to provide
set-~~ices aud the geueral good iu the iusurauce seaor (Official iourual C o.}3, tó~oz~zooo P.
00o5-ooz; ) as part of the Europeau Couucil's Actiou Plau (Implemeutiug the framework for
fiuaucial markets, COI~1 t999 z3z, IIISÍt999).
~1~nr~rcd Srï~jc~r ~~ Dcrmemc~~em á- Co. Ltd. Case C--6jqo, ECR [t99t] Page I-o{zzt, paragraph t3.
Cunnrricsiurt of thc Eurnpean Connnurritics i~ Fcric~ral Rcpublii oJ Gc~r~rrrartv. Case zoSIS~, ECR
[t9S6] Page o3-55. -
~nharmcs Hcrrriius :~1ari~r i~arr Binsbcvgctt ~~ Bcstaur i~art dc Bcrlri~jst~crcnitjir~ ~~oor tíe
.1fct~r~tlrrij~~c~nc~icl. Case 3;--.}, ECR [tq-~] Page otz99.
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The uitroductiou of the general good as au exception to Conunuiutv regulatiou
in the tlurd generation of uisurauce directives allo~vs the states to maiutain
regulations that are found to be obstacles or barriers to the uitegration of the
iusitrauce markets but that pursue a legitunate objecti~~e compatible ~vith the Treatv,
are justified Uv pressuig reasons of public uiterest, not discrunuiatorv, and
appropriate for attauung the objective it pursues ~~-ithout goiug bevond what is
necessarv for that purpose.~-~i

3 Linvts for Market Participants
Secondary Legislation

As detaIled 'ui the previous chapter, the EC Treatv contauis competitiou rules that
apply to the insurance iudustrv. Articles 8i aud 82 EC Treatv coutaui direct 1'uiuts to
market parricipauts. Their objective is to maintaui fau- couipetitiou ui the conuuou
market. Although the articles refer onlv to goods, ui the t98- case of Verbnnd der
Snchuersiclrerer eV t~ Europer~n Cornrriissiorrtis the European Cotu~t of Justice
confirmed that the rules on competition applv to uistu-ance services aud that the
Conuuuuin- had the authoritv to luuit uistu~auce uiarket participants in their libertv
to act.s~fi - - -

Article 83(t) EC Treaty contauis the procedure for the regulatiou ofthe system of
fau~ trade as laid do~w ui articles 8i aud 8z ofthe Treatv. It requires the Cotrncil, ou a
proposal tiom the Conunission aud after ha~~uig cousulted the Europeau
Parliameut, to adopt regulatious that "give effect to the pruiciples set out ui Articles
8i and 82". Article 83(z)(b) EC Treatv states tbat "the regulations or d'u-ectives
referred to u~ paragraph i shall be designed 'ui particular to lav do~vn detailed rules
for the application of article 8i(;), talcing uito accotmt the need to ensure effective
supervision on the one band, and to suuplifv aduiuusri-atiou to the greatest possible
elteut on tbe other." Article 8i (;) EC Treat~. pro~.ides for etetuptious to tbe general
prolubition if tbe agreement, decision or concerted practices conn-ibute to fau~
a-ade.s~

;;~
~;i
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H~rrrr~c-~lartirrBachrrrarrrr t~ Belgiarr St~rte. Case C-zo.}~qo, ECR [t99z] Page [-ooz.}9.
Allrirre Im~estrnc:rrts BV t~ ,4lirristc7. t.~rn Finarrc~iihr. Case C-~S.}~93, ECR [t995] Page I-oir{t.
See for more case lass~ Comuussiou Iuterpretati~~e Comtuttuicatiou - Freedom to pros~ide
sen.ices aud the geueral good 'ui the iusurauce sector, Official joutval C o~3, i6~oz~zooo P.
00o5-ooz-, i;.
Dictcr liraus v Larrd B~rdcrr-~6'iirttcnrbcrg. Case C-tg~qz. ECR [t993] Page I-ot663 aud Rcirrhard
Gcbharri t~ Cor~nfllio dcll'Ordinc dcgli Art~ocatr c Procuratori di Milarro. Case C-55I9~. ECR [i995]
Page I-o~t65.
~'crbnrrti der Sachvcrsichercr e.~'. t~ Corrrrnicáon cf the Errro~cnn Corrrrnurriticc. Case .}5~S5, ECR
[tyS-] Page o0.}05.
See chapter z.
Iu the case of:

- au~ agreemeut or categorv ofagreetueuts bet~~ eeu uudettakiugs,
- auv decisiou or categorv ofdecisious bv associatious of uudertal:iugs,
- au~~ coucerted practice or categon. ofcoucerted practíces,
wluch coutributes to impro~.iug the productiou or distributiou of goods or to promoting
teclmical or ecouomic progress, ~~~lule allo~~~iug cousuuiers a fau- share of [he resultiug
beuefit, aud ~~-luch does uot:
(a) iuipose ou the uudertakiugs coucerued restrictious ~~luch are uot iudispeusable to the
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Tlle Cotulcil has uot as sucll regulated couipetitiou ~vith regard to uisttrauce.
Iustead, it llas grauted the Couullissiou, ui its Couucil Regulatiou (EEC) No. 15;~}~91
dated ;I Mav 199t "ou tlle applicatiou of article 85(3)S~s of the Treari~ to certaul
categories of agreemeuts, decisions aud coucerted practices ul the ulsurauce
sector"s~~~, the authoritv to adopt a blOCk exeulption for certaiu classes ofinsurauce
agreeuleuts. The COllll1llSS1011 used its authority tust iu 199i, when it issued
Conunission Regulatiou (EEC) No. ;93Z~92 dated u December 199z "on the
applicatiou of article 85(;)~;~~ of the Treary to certaiu categories of agreeuients,
decisious aud coucerted practices iu the uisurauce sector."~{~ This as a respouse to
the nuuiber of uotihcatious for e~emptiou tulder article 81(3) EC Treary bv
uisurauce coulpanies to the CO11ll1llSS1011 as a result of the Snchversicherer case ui
which the ECJ made clear that the special characteristics of the uisurauce uidustrv
could Ue taken illto accoimt. ~

Tllese special characteristics of tlie ulsurauce illdustrv are the reasou for states to
both regulate the illsurance market and at the same tiuie~e~empt it fi-om cornpetition
regulation.~{Z The special characteristics relate to the e.r-cess ui capacitv ou iusurauce
markets ~vluch could lead to lo~v prenlituns aud baul:ruptcy, ulsufficieut uiformatiou
for accurate prenlium calculatiou and a tendeucti- to tmderestiulate risk ul order to
couipete, tlle lack of trauspareuc}~ ui offered products ~vllich leads to coulpetitiou ou
the product level aud 'uiforuiatiou costs for the cousumer, the lack of uniforulity ul
both policy couclitious and risk assessment ~vllich results ui lugh nausactiou costs
aud the ueed for fmancial securitv, i.e., trust aud confideuce of the public iu the
iusurauce indttstry ~vlucll is esseutial as "au instrtmieut ofplauuing the fitntre"si~

Besides the Sncltversicherer~ case's effect ou die utunber of uotificatious for
eaemption from couiperition la~v, auother ECJ case also uiflueuced the drahiug of
the illstuance block e~emptiou regulation. At arotmd the same tune of its judgement
iIl Snclruersiclrerer the ECJ ui the Gernrnn irutrrnrtcecase5{{ fouud state regttlatiou that
conflicted ~vith the freedom to provide services justified because of the special
cllaracteristics of tlle uisiuauce uidustry alld the lack of Colmnunitv regtllatiou.~;s
The ECJ fotuld state regulation that protected the constuner justitied~svluch, as seeu
ul the previous sectiou, led to the uitroduction ofcousumer protectiou, aud later the
geueral good exeuiptiou, ui tlle secoud aud tllird geueratious ofinsurauce clirectives.

Despite the e~emption ul the geuerations of uisurauce direcrives ho~vever, the
states are more liulited iu their authoriry to regttlate the uisiuance uidustrv thau
before the tlu.ee geueratious uisurauce cíirectives ~vere iulplemented. ~Vhere state

attaiuuieut of these objecti~.es;
(b) afford such uudertal:iugs the possiUilin~ of elituiuatiug competitiou iu respect of a
substautial parr ofthe products iu duestiou."

Article Si(3) EC Trean-.
Official jourual L i.}3, 0-~o6~199t P. oool-0003.
Article SI(;) EC Treary.
Official lourual L;95, ;I~iz~tggz P. ooo; -ooi.}.
See chapter ~ for the iuterests ou the iusurauce markets that state regttlatiou aims to protect.
R'i~lf-Heuuiug Roth, Europeau Coiupetitiou Polic~- for the Iusurauce Marker, iu Europeau
Commou La~s- Re~-iew, Issue z, S~~-eet ~ Ma~~~~ell Limited (aud coua.ibutors) zooo, toS.
Corriniission ot thc European Commuriities t~ Fedcrnl Rcpuhlic oj Gc~rniam~. Case zoS~S.}, ECR
[t9S6] Page o;;55.
See chapter.}.
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regttlation with regard to the solveucv of uisiuance providers is now luiuted to
normative pntdeutial regulation and is iu pruiciple the respousibilin- of the home
meuiber state of the uisttrance provider olilv, the uisurauce providers have beeu
giveu lee~vav for coping ~vith processes such as gathering statistics for prelvium
calcttlatiou, cooperatiou ~~~th regard to standard policy couditious aud the couinion
coverage of certaili types of risks ~varrantuig their solvency ui the iusurance Ulock
exemption regttlation.

The principles ui the t99~ Ulock exeuiption ~vere derived Uv the Conunissiou
froln the iusurance cases it had previously uivestigated tuider article 8i(3)s~h of the
Treatv.s{- Because collaboratiou benveen iustuance compauies goes be~~ond ~vhat
the CO11ll1llSS1011 pernuts ui its notice concerluug cooperation bet~veen
enterprises~{ti and is therefore iu violation of article 8t(i) ECS{~, the CO11ll1llSS1011
Stated lll tlle plealllUle t0 tlle reglllatlOll tlle llllpOrt311Ce Of SpeClfv iug the obligations
for the foltr categories ofagreements to be exempt from article SI(I).,S"

Article I of the Coniuussiou regulation~s' provided exemptions fiolu article
8t(r)SS~EC for:

"agreements, decisious by associatiolts of tmdertakitigs and coucerted practices ui
the iustuance sector which seek cooperation with respect to:
(a) tlie establisluneut of colmnon risk-prelnitllu tariffs based on collectivelv

ascertauied statistics or ou the ntuuber ofclailns;
(b) tl~e establislunent ofstandard polict~ couditions;
(c) the common coverage of certaui types ofrisks;
(d) the establishlnent of common rtdes on the testuig and acceptance of securin.

devices."ss~
For the estaUlislmient of COIlllllOll risk-prenuum tariffs based on collectivelv
ascertaiued statistics or on the uuluber of claims (category a), the regulation
sununed up ho~v these statistics could be collected or satdied~~{ as ~vell as the

~a~ Ex. article S51~) EC Trean~.
~{- S.}~IqI~EEC, Couuuissiou Decisiou of;o Marcll 195.} (I~'~;o,So.} ~~'uo~~o Ceg~rrn), 55~-5~EEC

Comulissiou Decisiou of 5 December IgS.} (R'~,;o.;o- - Fire Innrrarrce (D)), SS~61S~EEC
Comulissiou Decisiou of 16 December 1955 (IV~;o.;;~ P81 clrrbs), qo~zz~EEC Comuussiou
Decisiou of zo December 193q (I~'~3z.~oS TEhO), 9o~z5~EEC Comuussiou Decisiou of zo
Deceluber 1959 (I~'~;z.z65 Cofrcor.ríato Grcerrdio) See cltapter.}.

s;ti Notice couceruiug agreemeuts, decisious aud coucerted practices iu t(Ie field of cooperatiou
Uet~ceeu euterprises ~'uuofficial trauslatiou'~ C o-5 vau z9~o-~1965 BLZ. ooo~-0006.

s~y Ex. SS (t) EC Treatv.
Sso Es. SS (t) EC Trean.
S5' Comulissiou Regulatiou (EEC) No 393z~9z of zI DecetuUer 199z ou the applicatiou of article

S5 (;) of the Trean- to certaiu categories of agreemeuts, decisious aud coucetYed practices iu
the iusurauce sector, Official lourual L~qS„I~IZ~199z P. ooo; -ooL}, article I.
Kaptevu zoo3, 66-.
Merl:iu Rodger Iqq-. I-3.

~sZ Es. S5 (t) EC Treatv.
s5-7 As regards to the etiemptiou of couuuou ntles ou the testiug aud acceptauce of securitv

devices, rather thau related to the special characteristics of iusurauce, tlus is a result of the IqSS
Europeau Act's uen approach iu accomplisluug tecluucal liarmouizatiou aud staudardizatiou
to improve the fiructiouiug of the interual market aud to promote competitiou. See Rotl~,
2000, II2.

~S{ Anicle z Couluussiou Regttlatiou;q,z~qz, Official lottrual L;qS.31~IZ~199z P. ooo--ool~.

Ios



LEG.~L DE~-ELOPh1ENT IN THEEC, SECOND:~R1 REGL7L:~TION

couditious that had to Ue Ue htlhlled before the e~emption could apph..~~~ For the
establisluueut of staudard policv coudirious, title three of the CO1lulusS1011
Regulatiou ("Standard policy couditions for direct iusttrance") provided the
requireuieuts aud couditious for the eleuiption to apply-.~~6 For the other two
categories - the couuuou coverage of certaui tvpes of risks aud the establislmieut of
couuuou rules ou the testuig aud acceptauce ofsecuritv de~~ces - titles IV~~ aud V~sti
provided the requiremeuts and couditious for exemption from article 81 EC.

All agreenients that fell ~vithui the conditions of the Ulock etemptiou ~vere
exeuipt aud did uot have to Ue reported to the Cotuuussiou. All other agreeuieuts
needed to Ue subnutted for consideratiou for e~emptiou trom the rules of
competitiou. ~Vith Couucil regulatiou c~2oo3~~~, the notificatiou procedure for
agreeuieuts that are uot covered 'ui the Ulock eleuiptiou has Ueeu aUaudoued. It has
Ueen replaced ~vith a directlv applicaUle e~ceptiou systelu where the competitiou
authorities and cotu~ts of the IuemUer states have the po~ver not oulv to applv article
81(I) and article Sz of the Treatv but also article 81(;) ofthe Treatv.

Upon its expiry ou 31 March Zoo3 the 199z Ulock exemptiou has Ueen replaced
with CODUlllSS1011 Regulation (EC) No 358~zoo3 of z7 FeUruarv zoo3 "on the
applicariou of arricle SI(;) of the Treaty to certaiu categories Jof agreemeuts,
decisious aud concerted practices iu the uisurance sector".s~" Tlvs uew uisluance
Ulock eaeuiprion covers the same fotu categories of agreements iu the previous
Ulock exemption, alUeit slightlv adjusted.

As regards the jouit calculation and studies ofriskssh~ the regulatiou requires that
the calculation of preuutmis uiust conceru pure prenutmis - average cost of risk
cover - Uased on statistics that are baseci ou sufficieut data and mav ol~lv be
illustrative and non-Uuid'uig.~'- The ciurent Ulock e~emption regtilatiou makes oue
coudition for exemption that was unplicit ui the previous regularion e~plicit, i.e.,
that statistics uiust be Urokeu do~vu in as uutch detail as possiUle~~~, aud iunoduced a
uew coudiriou that requires statistics ou risk preuutuns to Ue uiade availaUle to any
uisltrance imdertakuig ou reasouaUle aud uou-discruiunatory terms.s~{

Sss At~ticle; Cotutnissiou Regulatiou;q;2~qz, Official lourual L 39S,;I~tz~t99z P. ooo,-ool~.
Ss~ TITLE III Sraudard policv couditious for du~ect iusurance: Articles 5, 6, -, S, q Cotutnissiou

Regttlatiou;q;z~9z, Ofticial lourual L;qS, ~I~n~Iqqz P. ooo--oot.}.
5~ TITLE R' Commou coverage of certaiu tti.pes of risks: Anicles Io, u, Iz, I; Comuiissiou

Regulatiou 393zIq'-, Ofticial lournal L;qS„t~tz~t99z P. ooo--ooI{.
sSS TITLE ~~ Securit~~ devices: Articles I~, 15 Comuussiou Regulatiou;93z~9z, Official Iourual L

;qS.;t~tz~t99z P. ooo--oot{.
ss~ Cotmcil Regulatiou (EC) No t~zoo, of t6 Decetuber zooz ou the itupletueutatiou of the ntles

ou cotnpetitiou laid dowu iu Atticles SI and Sz of tlle Trean~ (Test with EEA relevauce)
Official jourual L oot, o~~ol~zoo; P. ooot-oozs.

5~" Conuuissiou Regulatiou (EC) No ~SS~zoo3 of z- Februarv zoo3 ou the applicatiou of article
St(;) of the Treatv to certaiu categories of agreetueuts, decisious aud coucerted practices iu the
iusurauce sector (Test with EE.A relevauce) Official loutval L o5J zS~oz~zoo; P. oooS-oo16.

~~" Chapter z. Cotutuissiou Regulatiou (EC) No ;SS~zoo, Official jourual L oS3, zS~oz~zoo, P.
OOOS-OO16.

ssz Atticles 3 aud ~(es articles; auá ~) Cotutuissiou Regulatiou (EC) No ~SS~ZOO~ Official lourual
L os;, zSf oz~zoo3 P. oooS-oocó.

Sh~ AtYide;(I)b Comtuissiou Regulatiou (EC) No 35S~zoo~ Official jourual L o5„ zS~oz~zoo; P.
oooS-oo16.

5h{ Article;(z)c Couuvissiou Regulatiou (EC) No ~SS~zoo3 O~cial jotirual L o53, zS~oz~zoo3 P.
oooS-oo16.
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Staudard policv couditious are ui principle ouly allo~ved if thev are optioual. The
regulatiou however pro~~ides a list of staudard couditious that, eveu wheu thev are
optional, are still prolubited. ~Vith regard to the coinuion coverage of certaui nTpes
of risks these are e~empted if the cooperation falls belo~vi certaui market share
tluesholds. The eustuig thresholds have been iucreased 'ui the curreut block
exemptions~~ aud a ue~v exemption has been uitroduced applicable for co-iusurance
or co-reuisurauce groups wluch cover uew risks regardless of the uiarket share of
the group.~~~

As to the establislunent of conunon rules ou the testuig aud acceptance of
sealritv devices the presious as ~vell as the curreut regulatiou grauted au e~euiptiou
for the jouit determuiation of lists of approved safety equipment. However, it does
uot exeuipt agreeuieuts alnoug uisurers for the use ofthese lists.sb-

4 Couclusion

lii tlus chapter I have described the liuuts on state authoritv to regillate aud the luiuts
on market participants libertv to act ui secondarv Conununitv regulatiou aud case
law (ECJ and Colmiussion decisions) and the e~ceptious to these liinits.

The tluee generatious ofuisurance d'u-ecrives liuut state authorin~ to regulate the
authorizatiou aud stlper~~siou of uisurance providers. The first geueratiou of
uisiuance directives facilitated estaUlisluueut, the secoud generation the provision
of services, aud the tlurd couipleted the fiaine~vork for access to uisurauce inarkets
with the iutroductiou of a siugle liceuce, unuual recogiution of supervision and
hoine cotmtrv coutrol.

Exceptions to the proluUitious ui the uisurance duectives have, like the
jusrificatious for the obstacles aud barriers ui the Treatc, follo~ved the developuieut
of these l'uiuts. The first generation, the establislunent directives, reqiured equal
treatlneut aud pro~rided for authorization requirements aud uuuuntun supervisiou
staudards. These duecrives created a fiamework for authorization aud supervision
ui ~vluch states ~vere allowed to contuiue to apply non-discriuunatorv state laws to
auvoue ~vho required access to the market. The second geueration of uisurance
directives, regard'uig services, iutroduced uonnative control aud partly abolished the
material control the tirst geuerarion uisurance duectives had allowed. It provided all
service providers access to the host states' market ~vithout the reqcuremeut of prior
authorizatiou. Although it iutroduced uorinative counol, the directive also
uitroduced au elceptiou to the prolubiriou of prior authorizatiou requireuieuts,
allo~vuig host-state authorization measiu~es for the protectiou ofconstuners of mass
risk iusurance and tmsolicited life uisurance. The third generation iustu~ance
directives changed the second generatiou cousumer protection etception uito a
geueral exception. States are thus provided a justificatiou for their nou-compliance

~~5 Froui Ioó for co-iusurauce pools aud 15ó for co-reiusurauce pools (e~ alticle II) ro zoó aud
z5ó iu arride - Commissiou Regl~latiou (EC) No ~SS~zoo; Official lolu-ual L o5~, zS~oz~zoo~
P. oooS-oo16.

~6h Alticle -(t) Couunissiou Regulatiou (EC) No ~SS~zoo3 Official jourual L o53, zS~oz~zoo3 P.
OOOS-OOIG.

S~- Article 9(et article I{. 15) Comuussiou Regiilatiou (EC) No ;SSf zoo; Official loulval L o5~,
zS~oz~zoo; P. oooS-oo16.
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with the directi~~es if their acrious couipl~- ~~-ith the couditious of the "geueral good"
exception.

As for secondarv Conunulutv competiriou la~v, the Council authorized the
CO11ll1llSSlOll t0 facilitate the esception to the prOlubltlous lll the Tredty with a
reglilation that pro~-ides a block e~emption for certaui categories of agreetnents,
decisious and concerted practices ui the uisurauce sector.

III



Chapter 6

Legal Development ofInsurance Market Integration
in the United States of America

Constitution, Federal Law and Case Law

t Litroduction

In chapter 2 ~ve have seen that one of the objectives of cooperatiou among the
previouslv confederated North Alnerican states nito a federation was designed to
solve their ecouoluic problems tlu~ough econoLnic iutegratiou ofthe states' markets.
Tlus ~vas to Ue accolnplished by eliuiiuating iliteutional Uarriers and 11ulullllZlllg
obstacles to fiee aud fair uiterstate trade. Iu the Uluted States Constinition the
aUtllOrlCV t0 ensure free and fair uiterstate n~ade is laid do~vn ui the Conunerce
C1allse. ÍZather than prolubitious of"state restrictions" or "collcerted actions alnong
lnarket participants" the Colmnerce Clause silnph~ grauts a general alithoritv to the
Congress to regulate colnlnerce among the states. ~

The judicial uiterpretatiou aud legislative use of the conunerce clause power
deteruunes the luiuts on the authoritv of the states to regulate aud, inclirectlv
tluough either federal or state regulation, the libertv of market participants to act. In
chapter z we have seen that the Supreme Court i~i the case of Pnul v. Vir~iiiia was
asked to deternune ~vhether the busuiess of iusurance ~vas "conunerce" before
Congress had regulated the busuiess of ilisurauce. Tl~is Supreuie Court case
deterlimied not onlv the authoritv of the states to regtilate the bllsiness of iusluance,
Congress' authoritv ~vith regard~to the uistlrance markets and the federal luiuts to
the libertv of market participants to act ui states' ilisurauce markets, it deteruiined
the legal ~developlnents of uistirauce lnarket integration in the Uluted States of
Alnerica.

In tlus chapter l descriUe the legal development of insluauce market
uitegratiou~~ti that is the result of the iustin~tional structtue aud grants of authoritv
as laid dowu in the Ul~ited States Constitutiou. I describe the liuuts to state alithoritv
to regulate, the libertv of lnarket participants to act, aud ehceprions to these liuuts in
the Constitutiou, federal law and case law.

In section 2 I begul ~vith the 1'units to state regulatorv authoritv aud the
exceptions to these luiuts ui the Constia~tion aud case la~v prior to the federal
regtilation of the btisuiess of iustlrauce. I descriUe the legal developlnents of

~bs As alreadc meutioued iu chapter 1, I do uot attempt to deteruiiue die etteut of iusiu-auce
market iuregratiou that has beeu aclue~.ed iu the Uuited States (wluch for esaluple for a large
part has beeu facilitated bv the NAIC, a volcmtarv orgauizatiou of iusurauce regulatois fi-om
the 5o srates, the District of Columbia aud the foar U.S. territories iusurauce comuussiouers),
but rather the elemeuts of the iustitutioual stnicture aud the grauts of authoritv that facilitate
law mal:iug, regiilatious or case law, ~~-luch restilt ul iustirauce market iutegratiou that
accouuuodates state iusurauce market iuterescs.
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uistu ance market uitegration tmtil the euactuieut of the McCarrau-Ferguson Act. Iu
section ; I describe the luiuts to state authoritv to regulate aud tah the Uusiuess of
iusurance after the enactuient of the McCarran-Fergusou Act, iu the Constittuiou
aud federal legislatiou as ~vell as the e~ceptious to these linuts. Sectiou :} couchtdes
tlus chapter.

z Limits to the Freedotu of the States and the Market Participauts until
the McCarran-Ferguson Act

The tS69 Supreme Cotut case of Paul i~. Vir~itticts~9 is an e~ample of the liuuted, dual
federalist vision of the Supreme Court ui its uiterpretatiou ofthe Conuuerce Clause
po~ver of Congress.s~~ Federal uiterveutiou was otily pernutted wheu there ~vas
uiterstate conuuerce ui the narro~vest of ineanuigs. The Supreme Cotut decided that
issttuig a policy of uisurance was not interstate conuuerce, and because of tlus
detuuriou Cougress ~vas refiauied fioui regitlatuig the uisttrance Uusiuess ou the
basis of its couunerce clause po~vers.~ ~ Pnul v. Vir~inin not only Uarred the Congress
fiotu comuierce clause regulatiou of iusurance for ;S years, the Supreme Cotut
uiterpretation of the d'u-ect liuuts iu the Conuuerce Clause, iu the absence of
Cougressioual legislation, did uot apply to the Uusuiess of insurauce either. Aher
the Pc~irl decisiou states had the power to regulate the iusurauce uidusny fiee from
Cotmuerce Clause uuerference. Other Constinirional articles however could still
luiut states' ti.eedoui to regitlate.

The Supreme Cotut iu Pnu] v. Vir~inia, ui additiou to the applicaUility of the
Conuuerce Clause to the busuiess of iusurauce, also cousidered ~vhether the
Virgitua staatte that ituposed ta~es aud condirions ou out-of-state corporations was
tuicoustitutioual tuider the Coustinttiou's Privileges aud liiuuututies Clause of
article lti, sectiou z and the Equal Protectiou Clause of the Fourteeuth Atueud-
uieut.~ Z

The Supreme Court vie~ved corporations as recipieuts of "special privileges,",
and found that a state mav apply auy and all terms and couditions it found
appropriate for access to their tnarkets.~-~ It fotuid that there was no need to
cousider "~vhether the statute ~vas arbitrarv, irrational, or discruuuiatory."~ ~ It
disuussed tuiconstitutioualiry tuider the Privileges aud Ituuituuties Clattse as ~vell as
under the Equal Protecrion Clause of the Fotuteeuth .~luieudtueut aud established
that a state uiay uupose ta~es aud conditious ~vith uufettered discretion ou foreigu~~

Sr~q
;„
s~

ï-z

;;
~{

;;

Paul i~. Statc nfVirguria, -5 U.S. i6S ( i868).
See chapter z.
Battls McDo~~-ell, Thc Crisis in Lrsrrr~nrce RetluJntiore, Quotvm books Westport, copvright t99-1,
.}o.
Ameudtneut ?tI~' ( tS6S): " No state shall make or euforce auv law wluch shall abridge the
pric-ileges or imtuuuities of citizeus of the Uuited States; ... uor deu~. to auv persou witluu its
jurisdictiou the edual protectiou of the laws."
Article I~' sectiou z(t): "The citizeus of each state shall be eutitled to all privileges aud
itutuuuities ofcitizeus iu the se~ eral states."
Parrl i.. Stote ot~'irtjirtia, -5 U.S. t6S (tS6S), paragraphs tSo-tSt.
lt'c~tc~.n c~ Southcrn Litè Ius. Ca i~. state Bo~rrr! of Equali-atiou of California, .}5t U.S. 6.}8,
paragraplt C~y.
Out-of-stare.
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corporations, ui retttrn for grantuig the "privilege" of douig Uusiuess ~vithui the
state.

The states' atlthoritv to regillate the uisttrance markets ~vas not completelv free
trom federal uiterference, ho~vever. Federal courts relied on the "substantive due
process" doctruie to stop over-eager states frotn uifruiguig on private propertv and
the freedom of citizens. The Fiftli~ fi and Fourteenth, -.~nendments to the
Constinition contaui due process clauses that protect liUert~. of coun'act and private
propert~' agauist un~varrauted govermnent ititerference. ~Vith its uiterpretatiou of
`due process' the Supreine Cottrt, among others, stopped tlie states in luiutuig their
citizens to contract ~vith foreign uisurauce compaiues Uevoud their jurisdiction.

In the t894 case of Hooper v. Califorhii~~ ~ a Ne~v York iustirance conipanv sold
uistirance policies iu California. It used au iusurance agent ui Califortua, Hooper.
Hooper sold 'uisurance to Mott ui Califoriua, aud the Ne~v York uisurauce company
sent the policv to Califoriua ~vhere it ~vas delivered and paid for. California la~v
required a companv, association, or uidividual that is not uicorporated under the
la~vs of Califoriua to file a bond ~vith tlie uisurance couuuissiouer Uefore transactuig
btisuiess. Selling uisurance, directlv or tlu'ough an ageut, ~vithout a bond ~vas not
allowed nnder Califoriua law.

Justice ~Vhite stated that suice the Supreme Courts decisiou ui Pnul i~. Vir~irr!ía it
had been establislied that the state had the power to determuie the conditions tuider
wluch it allo~ved foreign uistuance compaiues to enter the market ~vithui the state
and to enforce anv conditions unposed by her la~vs, to uisurance compatues, their
ageuts or ofticers, and to prolubit citizens froin contractuig ~vith a foreign uisitrer
witluu her jurisdicrion. Tlus state freedom to regulate the busuiess of uisurance is
subject to the "parauioiuit authority ofthe Constiaition ofthe Uiuted States". ~~~

Hooper argued that the right of a citizen to contt'act for uisurauce for huiiself is
guaranteed by- tlie Fourteeuth Ainendment's Due Process Clause requiruig that "no
state deprives auv person of life, liUertv, or propertv without due process of law".
The state could therefore not prolubit a citizeu from contractuig tlu.ough au agent.
The Court did uot agree: "The Fourteenth Aiuendiuent does uot guarautee the
citizen the right to inake withui lus state, either directlv or uidirectlv, a contract, the
makuig cvhereof is coustitiitioually forUidden bv the state."sti"

Tlu'ee vears later ui Allllever v. Louisia~ut ss~ (is9,), the New ~'ork based Atlantic
Muttial Iusurauce Companv made a contract ~vith E. Allgever Si Co., a New Orleans
based companv, for au opeu policv of tnaruie uisurauce. The Louisiana statute
stated: "... Anv person, firm or corporation ~vho shall fill up, sigu or issue ui tlus

~fi"... uor be deprived of life, libern~, or propem~, without due process of la~~-; ..."
S" Sectiou t: "uor slull auv state deprive aut~ persou of life, libert~-, or propern~, without due

process of la~~~; ..."
s-s Hoopcr L~.Pcoplcc~f Siatco~ Culiforriiu, tss U.S. 6.}8 (t395).
s-~ Hoo~cr i~. Pcople o~Staic ojC~ilili~rrria, tss U.S. 6.}S (iS95). Paragraph 65~.
~s" Hoopcr i~. Pcoplc o~Stote of Calili~rnia, iss U.S. 6.}S (iS95), paragraph 658.

Hooper argued that tlus Califoruia state staaite ~~iolated lus right "to transact anv busiuess iu
the state of Califoruia ~~~luclt is uot opposed to good morals or health of the commuuitv ",
~~.luch is iu ~~iolatiou of die Fourteeuth Auieudmeut to the Coustiaitiou. Hooper refers to the
police po~~.ers of the state that justifv ~.iolatiou of the Fourteeuth Ameudmeut if the state law
relates to "safet~-, health, morals aud the geueral ~~-elfare of the public".

ss' All~cvcr i~. Statc oJLouisiana, i65 U.S. 5-S (tS9-).
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state auvi certificate ofuisurance tuider an open Iuaruie policy, or ~vho in any manner
~vhatever does anv act in tlus state to effect, for luluselfor for another, iusurance on
propertv, theu in tlus state, iu anv marine insurauce compauy that has uot coulplied
iu all respects with the laws of tlus state, shall Ue subject to a fiue."~sz The Atlantic
Mutual Insurance Compan~~ had not complied with the couditions reqiured Uy the
laws ofLotusiana for douig busuiess ui the state.

Iu tlus case the uistuance compauy had not appoiuted an ageut iu tlie State of
Louisiana. All that ~vas required from the policyholders ~vas to uiail a letter or send a
telegraln to the inst~rauce compauv iu Ne~v York in ~vluch the cottou to be co~-ered
was described.~ti~ ili Allflc~e:r i~. Louisian~, the Supreme Court for the fu.st tnne
applied the Fourteenth Alnendlnent, substautive due process, in an inst~rance case.
The Cottrt liiiuted states fiom applyilig legislatiou that prevented its citizeus from
cona~actilig with foreigu ilisluance compalues bevoud their jtuisdiction.~ti{ The
Court referred to Hooper v. Cnlifot7tia and stated that states power to prolubit
foreign uisurance colnpalues froln doing busiuess ~vitlun its linuts~s~ is llOt lll
question, but that the state po~ver does uot extend Ueyoud state borders.

justice Pecltiham delivered the opiluou ofthe Court and found that "the statute is
a violatiou of the Fourteenth Ameudlnent of the federal Constinttion, ui that it
deprives the defendants Allgeyer Sz Co. of their libertv without due process of law."
The stantte that forbade Allgeyers' actious did uot provide due process of la~v
because it ~vas iucousistent ~vith the Fourteenth Aluendment. T1ie right granted 'ui
the Fourteenth Alnendlnent meant:

"uot otilv the right of the citizeu to be free from the inere physical restrauit of lus
person, as bv uicarceratiou, but the term is deemed to embrace the right of the
citizen to be-Ei.ee u~ the eujoyment of all his facctlties; to be free to use thelu in all
la~~~ful wavs~, to live and work where he will; to earn lus livelihood by anv lawfiil
calling; to ptusue anv livelihood or avocatiou, and for the purpose to euter iuto all
coutracts ~vhich may be proper, necessalti- and essential to his carlyuig out to a
successfitl couclusiou ofthe plu.poses above melltioned."ss~

~s~ Allgcvc~r~ r. Siate of Louisiana, i65 U.S. 5-S (iS9-), paragraph S-S.
ss~ A11~c~~c~r~ r. Statc o f-Louisiarra. i65 U.S. 5-S (rs9-), paragraph SS6.
ss; Iu the Europeau Comwuuitv the secoud geueratiou iusurauce du-ectives facilitated the

proc~isiou of sei~-ices awoug the weuiber states. It prolubited wewber states to requu~e
cowpliauce ~~-ith the la~~-s of the host state regardiug authorizatiou aud supen-isiou uuless it
regarded wass iusurauce (uou-life iusurauce) or uusolicited life iusurauce U~- out of state
insurauce providers. ~~~iere iu Allgc~~er i.. State ot Louisian~r the Saprewe Court liwited the
states' po~~~ers to regulate ~~-itluu the states' borders, i.e., if uo ageut ~~-as appoiuted there was
uo acti~.itt- iu the srate aud therefor it could uot regulate, iu the secoud geueratiou iusurauce
cl'u~ecti~-es the distiuctiou ~~ hether states are allo~~-ed to regulate ~~-as uot based ou preseuce iu
che state but rather ou the percei~.ed ueed of cectaiu cousuwers to be protected. Iu case of the
provisiou of large risk iusurauce or solicited life iusurauce with au out of state iusurer, ~~ hether
tluough au ageut iu the host state or d'u-ecth~ frow the iusurers howe state, the secoud
geueratiou iusurauce du~ecti~-es did uot allo~~- tlte host wewber state to reduu~e cowpliauce
~~ ith its ilrles ou authorizatiou aud supen isiou. Iu case of the pro~-isiou ofwass ivsurauce or
uusolicited life iustu-auce, ~~-hether tluough au ageuc iu the host state or d'u-ecth- frow the
iusurers howe state, the iusurauce d'u-ective allo~~-ed die host wewber state to requu-e
cowpliauce ~~-ith authorizatiou aud supec~-isiou regtilatiou. See chapter 5.

sss Alltlc~~er ~~. Statc oj Louisiana, i65 U.S. 5-S (tSq-), paragraph SS~.
ss~ Allilc~~c~. i~. Statc oj Lvrrisiarr~r, t65 U.S. 5-S (iSq-), paragraph 5S-.
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AUgc~'cr established that although the Supreme Cotu't ui Pciul I'. ~'irlJirlin liad foimd
tliat the states retauied tlie po~~.er to regt,Ilate the uisurauce uidusn~., it had not
granted theui unluiuted fi.eedom to regulate. Li Hoopc:r the Cotut coufu'med the
states' right to Iuake rules ~~-ith ~vluch foreigu uisurauce couipalues had to couipl~~ ui
order to do busuiess withui the state. lii Al1fJc~'er the Court made it clear that the
(broaci) po~~.er of the states to regulate the Uusuiess of insurauce did not estend
be~'oud their borders. The Constinltioual due process pruiciple dictated that state
powers reuiaui ~~~itlun state borders.

~Vhere the Supreme Court decisions in the beguuiuig of the nventieth ceurtlrv
recogiuzed the "Inunlall~. e~dusive spheres ofautouom~' for the states go~'erlunents,
the federal go~~erlunent and the uidi~~idual"~ti-, with the t9Jos New Deal tlus
changed. ~Vhen Frankl'ui D. Roosevelt took office as President of the United States
ul 1933 he uiuuediatelv proposed a series ofradical statutes uiteuded to stunulate the
ecououiv; thev also chauged the uiterpretatiou of Cougressioual aud state authoritv
to regulate. T1ie New Deal focused not on o~-erall uidi~-idual freedom but rather ou
uia'easiug go~-enuueut uiterfereuce at both the state as ~~~ell as the federal le~.el.

Mauy of Ne~v Deal statutes uiterfered ~vith ~vJ~at had beeu regarded as the proper
domaui of the states. As a result, these New Deal stanltes ~vere challenged with
regard to theu' Constinltionalin-. Both supporters aud opponeuts of Ne~v Deal
legislatiou relied on the Supreme Court case la~v that had defuied Congress's po~~-er
under the Conuuerce Clause.~sti The Supreuie Court Uroadened the uiterpretation
of the Cougressional colntnerce clause power ui 19.}o ui Uriitecí States v. Drn'bi'.sl~~

lii Ultited Stntes v. Dm'bi~ a federal law prolubited the slupmeut of goods produced
for uiterstate couuuerce Uv eluplovees ~vhose ~vages and hours of emplo~~IUeut did
not confortu to tèderal la~v. The Cottrt fotuid that although uianufacnlruig of goods
is not ui itselfuiterstate couunerce, the uiterstate sluptnent thereof is and it can thus
be regtllated by Congress uuder the Conuuerce Clause.~~" The Cotu-t refers to
Gibbor~c I'. OfJdert where Marshall stated: "The power of Congress over uiterstate
conunerce is complete ui itself, ma~~ be e~ercised to its uanost ettend, and
acl:no~vledges uo luiutatious other tliau are prescriUed 'ui the Coustinltiou.";'-c

Tlus decision o~-erruled the dual federalism uiterpretation ~~~luch had ~'iewed the
Tenth Amendmeuts~~Z as a positive grant of po~ver to the states.~'?; The Court
uiterpreted the Tenth Alnencliuent uot as a positive graut of po~~-er to the states but
ratlier as a declaratiou of the relatiouslup Uet~~-een the federal go~.erluuent aud the
states "to alla~~ fears that the ue~v uational go~~erluueut might seek to exercise

5ti- Charles I~i. Freelaud, The Politicnl ProcessasFinal SoLrtion, 6S Iudiaua la~~- joutval 5z5. 5~-
See also Laureuce H. Tribe, Anrcricarr Constitutional Lan', zd ed. 1953.
Geoffi-e~' R. Stoue et al, CnrrstitutionalLum, 1956, Little Bro~~~u aud Compau~-, t55.
C'.S. t'. D~rrb~', jI2 U.S. 100 (IC~{I).
L'.S. r. Darb~', ~I2 U.S. I00 ( 19.}I), paragraph I13: "R'lule mauufacture is uot of itself iuterstate
couuuerce tlie slupmeut of mauufacarred goods iuterstate is sucli couuuerce aud tlie
proluUitiou ofsuch slupmeut bv Cougress is iudubitablv a regldatiou of the cotunierce."
Gibborrs ~'. OFldcrr, zz US I(ISz.}), at 196.
"TIIe po~~~ers uot delegated to the Uuited States bv the Coustitutiou, uor prolubited b~~ it to the
states, are resen-ed to the states respecti~ elt-, or to the people."
Paul r. State o~ 1'irtlirria, -5 U.S. t6S (IS6S{, paragraFh tS;: "The defea of the argumeut lies iu
the character of their Uusiuess. Issuiug a golia- of iusurauce is uot a trausactiou ofcouimerce."

5SS
~Sq

ï9i!

;~~c
Sqz
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po~Vers uot granted, aud that the states Inight uot be able to e~:ercise fitll~~ their
reserved po~~~ers."~~{ The Cottrt fottnd thar.

"The po~~~er of Congress o~~er iuterstate conunerce is uot coufined to the
regttlatiou of columerce among the states. It exteuds to those acti~~ities iutrastate
wluch so affect uiterstate commerce or the exercise of the po~~.er of Cougress
o~.er it as to Iuake regulatiou ofthetu appropriate meaus as to the attaunnent ofa
legitimate eud, tlie e~ercise of the grauted po~~~er of Cougress to regtllate
uiterstate colnmerce ..."~~~

T11is rettu.u bv the Supreme Court to au e~pansi~~e iuterpretation of tlie comuierce
power effected uot onlv Congress' po~~~ers tuider the Conunerce Clause, but also
the fieedoui of states~ to regltlate aud act as well as tbe freedotn of uiarket
participauts to act. Dnrh~', as soou would be coufiruied 'ui the case of Soutl~ Ecutent
Lhtder~~'ritcrs Associatiotts~~, had e~:panded the couunerce clause iuterpretation to
uiclude the business ofinsurauce.

~~'hen the iusurauce uidustry ~Vas charged ~~~itb auti-trust violatious tuider tbe
federal SIIerlnau Act~~~- (based ou the Constittttious colmnerce clallse) iu i943, the
Supreme Cotu~t re~~ised the interpretatiou of "conunerce alnong the states" ui
relation to the busuiess of insurauce. The Supreme Court aus~vered t~~.o questious
affumati~.e1~-. Whether fue uisurance trausactious wluch mo~-e across state 1'uies
coustintte "colnlnerce alnoug the se~~eral states" so as to make them subject to
regulatiou b~- Cougress tmder the Conunerce Clause, aud ~~.hether the Sherman Act

i){ U.S. r. Dar6i', jI2 U.S. I00 (IO~I), pal'agYaph I2.}: "Otlr couclUSloll IS IlllaffecteCl VV CI1C Tel1[h

Atneudmeut ~Vluch pro~.ides: '111e po~~-ers uot delegated to the Uuited States bv the
Coustitutiou, uor prolubited bV it to tlle ~jI2 U.S. I00, Iz~] states, are reser~-ed [o the states
respecti~ eh , or to tlle people'. The ameuduieut states Uut a truism that all is retailled ~~-1uch llas
uot beeu surreudered. There is uotluug iu the lustorv of its adoptiou to suggest that it ~Vas
Iuore thau declaratorV of the relatiouslup betweeu the uatioual aud state goeerulueuts as it llad
beeu establislled bt' the Coustitutiou before the ameudmeut or that its pttrpose ~Vas other thau
to allaV fears that tlle ue~~. uatioual go~-erumeut Iuight seek to e~:ercise po~~~ers uot grautecl, aud
that the states miglu uot be able to exercise fullV their resel~'ed po~r-ers. See e.g., II Elliot's
Debates, I2j, IjI; III id. .}50, .}6~, 600; I~' id. L}o, L}9; I Auuals of Cougress, ~3z, -61, -6---6S;
Ston', Couuueutaries ou the Cousti[utiou, secs. 190-, IgoS."
L'.S. t'. Darbv, jí2 U.S. I00 ( i9.}I), paragraph IIS.
C'.S. i'. Surrdt-E~tstcrrt t'rtric~rirritcrs Associatiort, ~zz U.S. 533 (19~-I)-
Harlti~ A. Toulmiu, jr., A Treatise cnr the Anti-Trust Laws o( the Lhtited Statcs ~auí ituludu~ ~il!
rel~rtcd tr~ulc rc~rrlaturt' l~ni~s, Ciuciuuati Audersou, 19-19-195z. 99: "Iu IS9o, tlle Sllermau Aa
Ilad beeu euacted as the fust iu a series of geueral federal autitntst la~~-s. The reasou for
impletueutatiou of federal autirrust legislatiou ~ras rhe ecouomic siaratiou of the time. T11ere
~~-as 'a ~-ast accumltlatiou of ~~-ealtll uI the hauds of corporatious aud iudiViduals, au euormous
de~ elopmeut of corporate orgauizatious, ... aud coulbiuatious l:uo~~-u as tnrsts ~~'ere beiug
tuultiplied.'(Statrlard oil r. L'rritcrl Statcs, uI U.S. I(191I)). There ~~'as a'~~.idespread impressiou
that tlieu. po~~.ers had beeu aud ~~'ould be e~erted to oppress iucli~.iduals aud iujure tlie public
geuerall~.'(Sr~nrdard oil r. L'niicd St~rtes, zzt U.S. I(191I)). TIIe trusts aud combiuatious of
basiuesses lliudered coulpetitiou aud became a matter of great public coucetv. The Shertuau
Act ~~.as to pre~'eut restraiuts of free competitiou."
Toulmiu t9~9, Io-: "TIIe maiu couceru iu euactiug the Shermau Act ~~'as presen-atiou of the
competitive sVStem aud protectiou agaiust ~~~ealth trausfers frotn cousumers to mouopolists."
The Supreme Court iu App~dae-hi~ut Coals, irrc. r. L4titcd Statcc (zSS U.S. 3~.}) said that "TIIe
pcu~pose of the Shermau Auti-Trttst Act is to pre~~eut uudue restraiuts of iuterstate couuuerce,
to maiutaiu its appropriate fieedom iu the public iucerest, to afford protectiou from the
sub~-ersi~~e or coerci~-e iuflueuces ofmouopolistic eudea~'or."
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lllCeuded CO pYOlllb1C CO11dllCC of fue ll1SlIrallCe CO111pallleS ~V1llC11 reSClalll Ol
Iuouopolize tbe uiterstate fire iusitrauce trade.~~s

~Vith regard to the first question that the Supreme Court fotmd that: "The po~ver
grauted to Cougress is a positive power. It is the power to legislate coucertuug
trausactions wluch, reacluug aa~oss state bolmdaries, affect the people of Inore
states thau oue; to goveru affairs whicb the uidividual states, with theu. luluted
territorial jluisdictions, are not iiillv capable of goverl~ig."s~~~ ~Vith regard to the
second questiou it stated that: "Froui tbe beguuung, Cougress used lauguage broad
euough to uichlde all busiuesses, aud uever has auieuded the [Sheruian] Act to
define these busuiesses ~vith particularitv." The Supreme Court found that the fact
that Congress has not legislated 'uisttrauce did uot mean that "Congress has held the
view that uisitrance aloue, of all busiuesses, should be peruutted to enter uuo
couibiuatious for tlie pitrpose of destroyuig couipetition bv coercive aud
uitinudatory practices."~"~~ ~

In the cases prior to Sotttlt Eastet7t Utulert~~riiers Associntiott the Suprelne Cottrt
had beeu asked to deteruune the validitt~ of state stanttes, uever tbe applicabilitv of
COngressioual Acts. Iu those cases the Supreme Court iuterpreted the e~tent to
~vluch the Couunerce Clause deprived states of the po~ver to regulate the insltrauce
busiuess iu the abseuce of Congressional action, the so-called "uegative" or
"dormaut" colmuerce clause.ó~~ Iu the Soutli-E~stet7a Urtcieru~ritets Acsocintiort case it
auswered a different quesrion: "Today~ ho~vever ~ve are asked ... not to uphold
auother state law, but to strike dO~~~i an Act of Cougress wluch was uiteuded to
regulate certain aspects of the methods by ~vluch iuterstate insurauce compalues do
busiuess: aud 'ui so douig, to uarro~v the scope of the federal po~ver to regulate the
activities ofa great business carried ou back aud forth across state luies."~~~Z

The Supreme Court conchtded that the Shermau Act, based on the Cotmnerce
Clause, applied to the busuiess of ulstuauce. An exteusive interpretation of the
Couunerce Clause, the ecououuc iuipact of trade, ratber thau tbe luiuted defuurious
of "interstate" and "conunerce", deternuned the reach of the conunerce clause
power after -5 years. Tlus meaut that all coumierce clause liu~its, constinltional as
well as legislation enacted on the basis of the Conunerce Clause, could suddel~lv
appl~~ to the busuiess ofuisurauce, ilmnediately effectiug states' authority to regulate
as ~vell as the liberrv ofmarket participauts to act.

s~s L:S. i~. South-Eactc~rn Undcrrrritcr:cAssoci,rtion, 3zZ U.S. 5J ( t9{.}), paragra~h S,S.
~~`~ U.S. v. South-E~ictcrrr L'trdcrr~ritcrsAssociation, ;zz U.S. 5J (tg.}~), paragraph 55z: Tustice Black

iu South-Easteru Uudetlvriters Associatiou quotiug lustice Marshall iu Gibborrs ~~. Oilden.
~~" L'.S. ~~. South-E~rstcrn Undcru~ritcrsA.csociation„zz U.S. S3~ ( t9~.}), paragraplvs 56o-56t.
~"' The Coutmerce Clause does uot oulv affecr states wheu Cougress uses its authoritv to

regulate, it cau affect the stares without cougressioual regulatiou as well. T1ie Supretne Cout~t
has deris-ed a uegative implicatiou ou the po~ver of die states fi.otu the etipress graut to
Cougress to regulate couuuerce atuoug the states. Tlus so called dormaut commerce clause
power allo~~-s the Supreme Court ro iuterpret the sileuce of the Cougress over tnatters of
couuuerce, aud iuterpret the authoritv of the states regardiug matters of iuterstate couuuerce.
Gerald Guutlter aud Itiatlileeu I~f. Sullis.au t99-, zSS.
Leuaerts t9SS, t6.
See chapter z.

~~~ L'.S. i~. South-Easterrr Under~~~riters As~cociation, 3zz U.S. S33 ( t9.}.}), paragraph5-15.
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After the decisiou ofthe Strpreuie Cotut ui Soutlt Ecuiertt Utuíerivriters Associatiort
both the uistrrauce iudustrv (~ti~luch had pres~iouslv called for federal legislatiou)c~~~~
aud the states ~~~ere n~oubled bv the effect that Soutlr E~stc:nr L'ruieni~ritcrs Associcltiort
uught ha~.e ou their libert~~ to act as well as, their authorin' to regtilate and tas.b~{

The uisttrance uidustr~~ proposed a total etemptiou from federal regtrlation
~~.luch was rejected bv Congress. The Natioual Association of Iusurance
Couuiussioners (NAIC)~'~~ established a cotmiuttee to stud~~ federal legislatiou. Its
suUconuiuttee suggested the enacnuent oflegislatiou by Congress to grant the states
the po~~-er to regulate uisurauce. It also strggested a partial eaeuiptiou froui the
S11eruiau aud Cla`~tou Anti-Trust Acts.h"c' Tlus NAIC proposal resttlted 'ui the
McCarrau-Fergtrsou Act.

~`'ith the adoptiou aud euacmieut of the McCarrau-Fergusou Act the NAIC
aclue~-ed the preser~.ation of state conunissiouers' power to regulate aud state power
to tas the uistuance iudustr~-. The purpose of bill 5.3~}oc~"-, proposed 'ui 19.}5, ~vas: "to
declare that the coutniued regulation and taxation bv the several states of the
busuiess of iustuauce is ui the ptiblic uiterest".c'~~ti The McCarrau-Fergtrsou Act s~~as
uiade la~e ou March 9,194,5.'~~~~

The 19~}5 McCarran-Ferguson Act grauts states the authority to regulate
couunerce auioug aud ta~ the busuiess ofuisurauce.~'" It restored tlie stants quo that
etisted before the Souilr Easter-rr L~n~íer~~~ritcrs Associntiort decisiou, preservuig state

v, ~r,

r,~ ~

r;~,y

r,i„

See Keuueth j. Meier, Thc Politiial Ecutronn~ cf Retlulatirnt. The Case ot Irrsrrrarric, State
Uui~~ersit~- of Ne~~~ 1-ork Press, rqSS, 5~. "Yaul ~-. State of ~'irgiuia, -5 U.S. t6S (tS6S). ~~-as the
result of the iusurauce iudustn-'s fa~.or for federal regulatiou. Federal regulatiou was uot so
much preferred, but rather it ~~.as percei~~ed that the federal go~ eruiueut would be a tveaker
regtrlator thau the srates."
Alau M. Audersou, órsurance and Arrtitrrrst Lam: The McCarran-Fe-rtluson Act and Bcrorrd, z5
~l'illiam ~ Mat~~ La~s. Re~.ie~~- S[, S5.
The Natioual Associatiou of Iusurauce Couunissiouers, or NAIC, is the ~.olvutarv
orgauizatiou of iusurauce regtrlators fi~om, rodav, the 5o states, the Dísu~ict of Columbia aud
the four US territories.
Claude C. Lilly. A Histon~ of~I~lsruat~ce Reb~rlatioi~ L~ tlie Ulutec! States, 29 CPCU Anuals 99
(197G), to-.
Public La~~ i5, -qtlJ Cougress.
To assure a more adeduate regulatiou of tlus busiuess iu the states it suggested suspeudiug the
aplJllGi[ÍOll of the Sherlllall aud Cla~.tov Acts for aNprosimateh- n~.o sessious of the state
legislatures, so that the states aud the Cougress tuat~ cousider legislatiou duriug that period.
House Couuuittee ou the judiciat~~, house repott uo. t.}„ Febtlrar~. r,;, t9~5.
Tlus itisiu.auce moratorium act or McCarrau-Fergusou act, made the federal auti-trust la~~~s
iuapplicable to the busiuess of iusurauce (after au esteusiou) tmtil luve 30, r9~S. Public La~ti
z~S, Soth Cougress.
Before Paul i~. Statc o( 1'irt{irri~r, -5 U.S. t6S (tS6S), the stares each regulated the iusurauce
iudustt~. iu t1Jeu- jurisdictiou. TIJis regulatiov eusured the solc euc~- of the iustu.auce compauies
~~ hile a~ oicliug uuuecessatti~ restraiuts placed ou compecitiou bt~ the iustu~auce iudusati-. The
regulatiou of the iusurauce iudustn ~~-as ofteu accompauied b~~ ta~atiou, ~~-luch iu mau~. states
~~-as au importaut source of iucome.
Earl ~~'. hintuer aud joseph P. Bauer, Fcdcral Antitrust La~r, ~~olume Ll' autitrust esemptious
specific iudustries aud acti~.ities, Audersou Pub. Co, Ciuciuuati r9Sq, rSt-CS;.
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regulation and talatiou of the uisurauce iudustr~~~", and partiall~- eiemptuig the
busiuess of uisurance íi-otn application offederal anti-trust la~~.s.~''

B~. euactuig the McCarran-Fergtrson Act Cougress decided not to exercise its
po~~~er to regulate the states and, ui the process, barred the Supreme Court fi-om
uuerpreting the compatibiL'cv of states' regulations ~~-ith the COI1sC1tUt1011a1
Conunerce Clause. L'units to state authorit~- to regulate are deteruuued b~~ die
McCarran-Fergtrsoti Act and the Coustinrtiou, etchrditig ho~~-e~'er the
Constiartional Cotmuerce Clause. L'uiuts to the libert~. of market participants are
deteni~iued bv the McCarran-Ferguson Act aud state regulation. The Supreme
Court deternunes the compatibilit~~ of state actions and market participants' actiotis
~~-ith federal Acts, uiclud'uig the McCarran-Fergusou Act, and is also euipo~~-ered to
deteruuue the compatiUilitv ofstate regulations to Constinrtional articles other thau
the Conuuerce Clause. The Supreme Court, though not through Conunerce Clause
ititerpretations, contuitred, and still conruiues toda~~, to shape the ecouonuc
integration of the uisurance market in the Ut~ited States ofAnierica.

3 Liiiuts to the Freedom ofthe States and the Market Participants after
the McCarran-Ferguson Act

Sectious totzU and toi;U of the McCarran-Fergtrsou Act detuie the lituits to state
atrthoritv to regulate (aud tat)~'~ and the liu~its to the libertv of market participants
to act iu federal (uisurance uiarket) regulation.~'{ Sectiou totzb of the IV1cCarran-

~~'illiam Coheu, tqSS, Fcdcralisrrrin Equalit~~ Clothirrd: A Conrnrcrrtorr Mc~irnFolitarr Li~c Irrsrn~ancc
Conrp~rrri~ i~.1~'ard.;S Stauford L. Res-. t, .}.
Kiutuer Bauer tq3q, t-q.
Seaiou z.z.z.
Ch. zo, 59 Stat.;,., t5 U.S.C. Sectious tott-tot5.
Sectiou tott. Declaratiou of polic~~
The Cougress berebv declares that the coutiuued regulatiou aud tatatiou b~. the se~~eral states
of the busiuess of iusurauce is iu the public iuterest, aud that sileuce ou the part of Cougress
shall uot be coustnred to itupose aut~ barrier to the regulatiou or taxatiou ofsuch busiuess b~
the se~~eral states.
Sectiou totz. Regulatiou b~~ state la~~-; federal la~~- relatiug specificall~~ to iusurauce;
applicabilit~. ofcertaiu federal la~~-s after juue;o, t9}S

(a) state regulatiou. The busiuess of iusurauce, aud e~-erv persou eugaged thereiu, sball be
subject to the l,a~~-s of the se~-eral states ~s~luch relate to the regulatiou or tazatiou of such
busiuess.
(b) federal regulatiou. No act of Cougress sball be coustrued to iu~alidate, impair, or
supersede auv la~~~ euacted bv auv state for tlte purpose of regtdatiug tlte busiuess of
iusurauce, or ~~-luch ituposes a fee or ta~ upou such busiuess, uuless such Act specificall~.
relates to the busiuess of iusurauce: Pro~ ided tltat afrer iuue ;o, t9.}S, the Act of iuh~ z,
tSqo, as ameuded, kuo~~.u as the Shertuau Act, aud the Act of October ts, tgt.}, as
ameuded, kuo~~~u as the Cla~.tou Act, aud the Act of Septetnber z6, tqt.}. l:uo~~-u as the
Federal Trade Comuussiou Act, as ameuded, sliall be applicable to tlte busiuess of
iusurauce to the esteut that such busiuess is uot regulated b~- state la~~..

Sectiou tot,. Suspeusiou uutil juue 30, t9.}S, of applicatiou of certaiu federal la~~-s; Shermau
Act applicable to agreemeuts to, or acts of, bo~-cott, coerciou, or iutimidatiou

(a) Uutil juue ~o, tq.}3, the Aa of jtrl~. z, tSqo, as ameuded, kno~~~u as the Shertuau .Act,
aud the Act of Oaober t5, tqt.}, as atneuded, kno~~-u as the Cla~-tou Act, aud tlie Act of
Septetuber z6, Iqt.}, kllOR'u as the Federal Trade Couuuissiou Act, as auleuded, aud the
Act of luue tq, tq;6, kuo~~u as the Robiusou-Patmau Auti-discriuuuatiou Act, shall uot

5~z
~~;
c,~~
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Fergtisou Act operates as a reverse stipreuiacy clat~se.b~~ It deteruuues tbat state
uisttrauce regulatiou sttpersedes federal law ttuless the federal Act "specificall~-
relates to the busuiess of iusurauce."~~~~~ The second part of sectiou ioi2b aud section
toi;b relate to the libertv of tuarket participauts to act, deteniunuig the (jiiuited)
applicabilin- of federal auti-trust regulation to the busuiess ofiusurance.

The McCarran-Ferguson Act leaves the regt~jatiou and taxation to the states aud
etcludes the applicabilin~ of all federaj law that does uot "specitically rejates to the
busuiess ofuiscuance". Ít does, however, make geueral federal auti-trust regulatiou
applicable ui two sirtiatious. The secoud part of sectiou ioizb of the McCarran-
Fergttson Act makes federal auri-trust regulatiou applicable to the busuiess of
uisurauce onh- if the states have uot regtilated it.~~~- ~~'here the applicability offederal
auti-a.tlst la~v is uiade depeudeut on state regttlatiou ui section ioizb, sectiou ioi;b
tnakes the Shertnan Act applicable to "auy agreemeut to boycott, coerce, or
uituiudate, or act ofbovcott, coercion, or iutuiudatiou" regardless whether the states
have regulated anti-trust.

Tbe McCarrau-Fergusou Act refers to three federal aiiti-tntst acts, tbe Sheruiau
Act, rhe Clavton act aud the federal Trade Couuiussiou act. The Sheruian Act ~vas
enacted 'ui Julv t~9a It ~vas desigued to preveut or suppress devices or practices
~vluch create tnonopolies or restraui tracie or comuierce. "Every contract,
cotnbiuation ui the form of trust or other~~~se, or conspiracy, ui restraiut of trade or
conuiierce among the several states, or ~vith foreign nations, is declared to be
illegal."~~` It ~vas desigued to protect the ptiblic agauist the failtue of the tnarket bv
protectuig cotnpetition aud competitive processes.~~y The Clavtou Act and federaj
Trade CO11ll1llSSlo11 Act were passed 'ui i9i.1. Tbe Clavtou Act, unlike the geueraj
prolubitions ui the Shennan Act, speciticallv natnes aud sums up those activities

G~S
Gly

applv to the busiuess of iusurauce or to aas iu the coudua thereof.
(b) Notluug coutaiued iu tlus Act shall reuder the said Shermau Act iuapplicable to auv
agreetneut to bovcott, coerce, or iutimidate, or act of Uo~~cott, coerciou, or iutimidatiou.

Article ~~ Uuited States Coustinrtiou: " TIllS COUS[ltlltlOU, aud the Laws of the Uuited States
~vluch shall be made iu Pursnance thereof; aud all Treaties tnade, or ~vluch shall be made, uuder
the Authorit~- of the Uuited States, shall be tlte snpreme La~~~ of the Laud; aud the judges iu
evetti~ state shall be bouud therebv, auv Tluug iu the Coustitatiou or La~s-s of auv state to the
Courrarv ~~'1tIlStalldtug."
Charles D. ~~'eller, The ,41cCarr~nr-Ferguson Act's Arrtitrust Exemptiorr fi~r In.~n.uncc: Lrmguage,
Histor~~ and Policv, t9-s Dul:e Law Jourual, 605.
jolm A. Appletnau aud jeau Applemau, AP~lemun, Lrsuratrce Laiv mrcl Pr~udce, R'est Publ. Co.,
tqSz, at ~t. Harniltorr Lifc Irrs. Co. of Ncu. 1'ork i~. RcPublu-1Vat1 Life Ins. Co., z91 F.Supp. zzs (Nl'
App. t9691, affd ~os F.zd 606 (t9691.
R'here iu the Europeau Commuuit~- the three geueratious of iusurauce direaives state botlt
liuutatious to the states regulatorv freedom as well as the eletuptious to the directives aud its
lituitatious, iu the Uuited States the McCarrau-Fergusou Act grauts the states eiclusive
authoritv to regulate aud tai the busiuess of iusurauce, uuless a federal Act is euacted that
specificallv relates to the busiuess of iusurauce.
Tlte atticle reads: "Pro~-ided that after jtlne ~o, t9~S, the Act of julv 2, tSgo, as ameuded, l:uo~vu
as the Shertnau Act, aud the Act of October ts, t9t.}, as atneuded, l:uowu as the Clavtou Act,
aud the Aa ofSeptetnber 2 6, Igt.}, kuowu as the Federal Trade Couituissiou Act, as ameuded,
shall be applicable to the busiuess of iusurauce to the eiteut that such busutess is uoc regulated
bv state law."
t5 U.S.C. Sectiou t.
5~ Atu. jur. Zd Mouopolies aud restraints of trade, ~I.
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that are illegal, ~vith the condition that these acri~zties are illegal oul~- ~vheu their
effect is to lessen or prevent competitiou or create a uiouopolv. The federal Trade
Conuiussion Act established the federal Trade Couiuussion. This Conuuissiou's
task is to prevent "tmfair methods of competitiou iu or affectuig conunerce, aud
tinfair or deceptive acts or practices ui or atfectuig conuuerce."GZ~'

The McCarran-Ferguson Act uot oulv iuakes federal auti-trust regulation
applicable, it also provides for ea:ceptions to auti-trust regitlatious for the uisurauce
ll1dUSITV, lll Order t0 avOld eCOllollllC dalllage CO the ll1dUSCrv.G21 The objective of the
Act was uot oiily "to declare that the coutuiued regulation aud taxation by the
several states of the busuiess of iusurance is iu the public uiterest"GZZ but also to
create a legal enviroiunent for the uistuauce uidttstry to selt-orgat~ize aud cooperate
ui order to mauitaui couipetition ui a safe and respoiisible maiuier.GZ~

The Supreuie Cotirt has uiterpretedG~ the uieauuig of several McCarran-
Ferguson Act teriusGZs to determuie the luiuts to state attthority to regulate au taa,
and the liberry ofmarket participants to act, as well as the exceptions to these liuuts.

3.i toi2b Invalidate, Impair and Supersede

Sectiou ioizb of the McCarran-Fergitsou Act states: "No act of Congress shall be
construed to uivalidate, uupair, or supersede auy la~v enacted bv auv state for the
purpose of regulating the busiuess of uisurance, or wluch iuiposes a fee or tah upon
stich btisuiess, uiiless such Act speciíically relates to the busuiess of uisiuance." hi
1999, ui Htir~inrtn Iric., et nl., petitioners v. Mm~~ Fors~~tli et a1.GZG the Supreme Court
affumed that the McCarran-Fergtisou Act's section ioizb does not automaticallv
prevent all federal law that does not specifically relate to the busuiess of iusurance
trom applvirig to busiiiess of uisurance regulated by state la~v.

H~uuaua hisurance paid 80ó of the policy beueficiaries' hospital charges ~vlule
the beueficiaries themselves were responsible for the other Zoó of the hospital
charges. Huuiaua hisitrauce had also agreed ~vith the hospital, Hiunana Hospital-
Sunrise, that the hospital ~vould give Htunana histuance large discotmts on their
portion of the charges ~vithout disclosuig the agreement to the policy holders. The
result ~vas that Htmiana hist~rance paid uiuch less thau Soó of ~vhat the hospital
clauued thev charged, and consequently policy holders paid iuuch more thau Zoó of
the actual charges.

Gzu

Gu

Gzz

GZ,

Gzi

Gz5

G:G

g5: the ptu-pose of the Act.
E~chauge ofdata for the purpose ofaccurate risk assesstueut. See chapter ~.
House Comtuittee ou die i ucliciarv, hot~se report uo. i~„ Febniarv t;, i9~5.
"to assure a more adeduate regt~latiou of tlus bttsiuess iu the states bv suspeudiug the
applicatiou of the Sheruiau aud Clavtou Acts for approkiuiatelv nvo sessious of die state
legislatures, so that the states aud the Cougress mav cousider legislatiou duriug that
period".House Couuuittee ou the ltidiciarv, house repott uo. i.}3, Febnian~ i3, 19~5-
Authoritv established iu the case ofSEC r. ~'uri4ible Amwiti~ Lil~~ I~isurarice Conipani~ of Aneerica
359 U.S. 65. (1959L
"iuvalidate"," impau", aud "sapersede", "specificallv relates to", "busiuess of iusuraucé',
"regtilated", aud "agreerneut to bovcott, coerce, or iutimidate, or act of bovcott, coerciou, or
iutimidatiou".
tíiuriaira 6ic. ct al. v. Fo~:c~~th et al. 5~5 U.S. ~99 (i999).
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Humaua ~vas charged bv the Ueueficiaries ~vitli havuig violated the federal
Racketeer liifluenced and Corrupt Orgaiuzations Act~-- (RICO). Hiunaua liisurance
ho~vever argued that tlus federal Act did uot appl~'. McCarrau-Ferguson speciticallv
states that "uo Act ofCongress shall Ue coustrued to iuvalidate, uupau~, or supersede
anv la~v euacted bv auv state for the purpose of regiilatuig the busuiess of uisurauce,
or wluch unposes a fee or tay upou such busuiess, iuiless such Act specificallv relates
to the busuiess of uisurauce."~ZS Because the federal RICO act did not speciEicallv
relate to die busuiess ofuisiirauce aud Nevada state law was euacted for the piu.pose
of regulatuig the Uusuiess of uisurauce, the federal RICO act could onlv applv if it
did uot iuvalidate, unpair or supersede state la~v.

The Supreme Court foimd that the actions prolubited bv the federal RICO act
~vere the sauie as those prolubited bv Nevada state regulatiou. The ot~lv differeuce
bet~veeu state aud federal regulatious are theu~ reuiedial reguues. ~Ulule thev both
pro~zde a private rigllt of actiou, the federal RICO act authorizes treUle daiuages,
~vhere state la~v peruuts couipeusatorv aud puturive dauiages oulv.

Iu the t99; case of the Deprn.trncnt of Trec~cur~~ v. Fnbe~Z~, the Supreme Court
emphasized that tlie McCarran-Fergusou Act precludes the applicatiou of a federal
statute utiless the federal law is "enacted ... for the purpose of regttlatuig the
busuiess of uisurauce". It added that the McCarrau-Fergusou act precludes the
application of a federal stantte if it uot "specificallv relate to the busuiess of
uisurance" wheu it "uivalidates, unpairs, or supersedes the state's law ".

Iu Hrminttn the federal law at issue, RICO, was uot euacted for the sole purpose
ofregulatuig the busuiess ofuisurance. Tlus meaut that the McCarrau-Ferguson Act
precluded its applicatiou if it were foimd to invalidate, impair or supersede Nevada
state law. The Supreme Coitrt cited Carter t~. ~~'irginia~,~~ t~~r a defiuition of iuvalidate,
"to reuder uieffective, geuerallv ~vithout provid'uig a replaceuieut rule of la~v", aud to
Illinois Cornnrerce Corrrnrissirnt v. Tlrornson~~~, for a defuutiou of supersede, "to
displace (and tlus render uieffective) wlule provid'uig a substitute rule." Because
RICO neither iuvalidated nor superseded state law, the Cottrt was left to decide
whether RICO uupaired Nevada's state law.

For a defuutiou of unpau. the Supreuie Court referred to its staudard developed
ui i969, ui SEC t~. National Secut~ities, b~c.~~~z, where federal law was upheld because it
did uot "directlv couflict ~vith state regulatiou" aud ~vhere federal la~v did uot
"trustrate auv declared state polic~~" or "uiterfered with a state's ad~iuuistracive
regune", aud Sirntv v. Dclt~ Air Lirres, Inc.~~~ where "unpau." was defined as to frustrate
a goal of the state law. Applylllg tlus standard to RICO the Supreiue Coitrt
concluded that the federal RICO act did uot uupair the Nevada la~v aud that therefor
the McCarran-Fergirson Act did not preclude applicabilitv ui tlus case.

lii Htrrrrmra the Supreuie Court fouud that "~vheu federal la~v is applied 'ui aid or
euhaucemeut of state regulation, and does uot frustrate anv declared state policv or
disntrb the state's aclmuustrative reguue, the McCarran-Ferguson Act does uot bar

~z- tS USC t96t et seq.
fizs Sectiou totz b McCarrau-Fergusou Act.
~~9 lirritcd Statcs DcpartrncntojTrc~rsurt~ ~~. Fabc, So3 U.S. .}9t, Sot (t993).
h~" Cartcr ~~. Connnonrr~culth or~'irginia, j2I U.S. I jl (Iq~.}).
h-~' IlliiroisCorrnrrc~rccConrrrricáorr t..Tlrnmsorr,;tS U.S. 6-5 (t9~3).
t~;z SEC r. !~'~rtional Sccuriticc, lrrc, ~q~ U.S. .}53 (19691.
~~~ Shari~ ~~. Dclta Air Lincs, lrrc, {6; U.S. SS (1953).
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tederal aCttoll." A1tIlOUgI1 SeCttoll IOI2b preVelltS tederal ACCS tllat d0 tlOt relate to
the busuiess of uisttrance to interfere with state regtilation, it does not prevent the
applicatiou of federal Acts that aid and enhauce state regulatioti, ui the case of
Huiriatia to protect the uiterests ofthe consumers.

3.z IoI~U Specifically~ relates to the Busiuess ofInsurance

An act of Cougress that "specitically relates to the Uusiness of insttrance" cau
uivalicíate, itupau, or supersede any law enacted bv any state for the pttrpose of
regulatuig the busuiess of uisurance or ~vluch unposes a fee or ta~: upou such
busuiess. The Stipreuie Cotut detuied "specitically relates to the Utisuiess of
uisiuance" in the case ofBar7iett Bnrtk of Mnrioii Courih~ t~. Nelsort.b~a

Tlus case raised the quesrion whether a federal statute that allo~t.s uational baiils
to sell uistuance ui stnall to~~nis pre-empts a state statute that forbids Uat~s to sell
uisurance. The t9tó federal statuter~~~ allo.ved uational Uatil:s, orgatuzed uuder the
la~~-s of the Ututed States, located and douig Uusuiess iu a place with less thau 5000
people, to act as agent for au uistuance company. The State of Florida iu 19?.}
euacted a stanite prolubituig Uanl:s affiliated with a banl: hold'uig cotupany to sell
(tnost Icitids ot) uisurauce. The state stantte does allow stnall towu banl:s not
aftiliated ~vith a bauk liold'uig compauy to sell uisttrance ui a small to~vu (less than
Sooo people).

A branch of the natioual Baruett Uank was ordered b`- Florida's State Iusttrauce
Cotmiussiouer to stop selling insurance. Baruett bauk argued that the federal stanite
allo~riug its branch to sell uisi~rance pre-euipted the state stanite that forUade it to
sell uisurance.

The Supreme Court uiterpreted the pluase "specifically relates to the busiuess of
uisurance" to deternuue ~vhether the federal Stanite pre-elnpted the state stanrte.
The Supreme Cotirt held that "a stanite that sa~.s that bal~s may- act as insttrance
agents, aud that the Couiptroller of the Cttrrency may regitlate their instlrance
related activities, `relates' to the uisurance Uusiness". ~~ith regard to "specitically", it
referred to Black's Law Dictionarv wluch detuies specificallv as "eaplicitly,
particularlv, (or) detuutelv". The Supreme Court held that the "particular ~vords
`tuiance, Uanlciug, and 'uisurauce"' ~vas sufficieut to coustinrte a specific refereuce,
fultilluig the tneatuug of "speciticallv".fi~r~ Because the stanite focuses duectly on
uidusn-v-specitic selluig practices, tlie relation of the uistued to the uisurer and the
spread'uig of risk, it relates to the busuiess of uisurance, fulfilluig all reytureluents
for the federal stanite to supercede the state statute.

3.3 tot~b Busuiess oflusurauce

The "busiuess of uisurauce" ui the McCarrau-Fergusou Act is clearl~- and
restricti~~el~~ defuied b~- the Supretne Court. In its case la~~. the Supreme Coiu.t
de~~eloped a tluee-part test that aids ui deteruiituug ~~~liether particular conduct
cotistitutes the busuiess of insurance. If it is, the conduct is covered Uv the

ó~a B~rrrrett Bank oj:til~rriorr Coutril~ ~~. ~`clsort. St- U.S. z51i996).
h~~ Act ofSeptember - , t9t6, 39 Stat. -5~, iz U.S.C g~.
~~~ Bar~rctt B~mk o(R~ariort Counn~ ~~.:~clsuir. S i- U.S. z51t996~, paragraph [z.
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McCarran-Ferguson Act aud cau Ue etietupt from federal (anti-trust) regularion.
Although the Court does not use the three-part test as a checklist, it is used as "a
velucle for effecnratuig its goal of coustruiug etemptious from the [auti-trust] laws
ui a luiuted fasluou."fi~

The first part of the test was de~-eloped "ni SEC v. Vm'intile Armuih~ Lifc Irrsrrrnrtcc
ConrEirnti~ of Arrrerica.fi~s Before it uiterpreted "busiuess of uisurauce" the Supreuie
Cottrt deteruuued tliat the questiou ~~~hetlier couduct is "busiuess of uistu'auce" is a
federal questiov, uot one for the states, establishitig its authorit~' to iuterpret the
McCarrau-Fergusou Act.~~y

lii SEC v. Vnriable Arnruih~ Life Irtcru'rntce Conrpnrr~~ of Arrrerica a life iiisurauce
compan~~ offered ~-ariable auuuirt- coutracts. It failed to register these connacts ~~'ith
the Securities and E~chauge Couuiussion uuder the Securities Act of t9;; anci tlie
liivesnnent Compau~- Act of t9.}o. VariaUle Atuiuitv, the life uisiuauce companv,
argued that the McCarrau-Fergnrsou Act reudered tliese federal la~vs inapplicable to
its activities. Tlie Court however emphasizecl that tlie McCarrau-Fergusou Act
exeuiptiou otilv applies ~vheu there is Uusuiess of uisurauce. A ceunal eleuieut of the
"busuiess of uisurauce" is the tmderwrituig of risk.~{" Because the offered amiuities
did uot uivol~.e sotue fortn ofrisk, the issuauce of the amiitities bv the defeudant did
not constitute the "business of iusurauce."fi;'

The "tuider~~-riting of risk" as defuied 'ui t959 ~ SEC v. Vnriable Artrruih~ Lifc
huurnfue Conrpnn~~ of Arrrericn, is oulv the first element ofthe tliree-part test that the
Supretne Court de~~eloped to deteruiuie ~~.hether conduct is the "Uusuiess of
uisurauce."~{Z The secoud part of the test ~vas de~'eloped teu ~~ears later in t969 iu
SEC v Nniiorrnl Sec-rn'ities.fi{~ Iu tlus case the Supreme Court emphasized that the
sectiou iotzb culec~{{ ui the McCarrau-Fergusou Act cioes not appl~' to all uisurance
compatues activities.fi{s

One uisurance compatry had acquired the stock of auother. Because material
facts had not beeu disclosed to the stockholders, the Securities E~change

~~ Kiutuer Batrer tgSg, at tg-.
~~ti S. E. C. i~. Vnriablc Aruruih~ Co, ;59 U.S. 65 ( t959).
b~y S. E. C. i~. G'nriablc Annuit~~ Cn, ~59 U.S. 65 ( t959), paragraph 69.
~-c" S. E. C. i~.Variablc.qtrnrrih~ Co, ~S9 U.S. 65 ( t959). paragraplt -,;.
~i' S. E. C. ~~. ~'nriablc Amruih~ Co, ;59 U.S. 65 ( t95g), paragraph 6g: "~~7ule all the states regulate

"auuuities" uuder their "ittsuraucé' la~~-s, traditiouall~- aud customarilv thev Lia~.e beeu fi~ed
auuuities, offeriug the auuuitaut specified aud deftnite atnouuts begiuniug ~~-ith a certaiu ~-ear
of lus or her life. The staudards for iu~ estuteut of fuuds tmderl~-iug these auuuities ha~~e beeu
couser~-ati~-e. The ~-ariable auuuitc iuu-oduced n~ o ue~~- features. First, preuuums collected are
iu~-ested to a greater degree iu couuuou stocks aud otlter equities. Secoud, beuefit pa~~tneuts
~.at1. ~~-ith the success of the iu~-estmeut policv. "
S. E. C, r. Variable Annuih~ Co, 359 U.S. 65 (t959). paragraph -t: " Iu hard realit~~ tlte issuer of a
~~ariable auuuitv rhat has uo eletueut of a fi~ed returu assuutes uo true risk iu the iusurauce
seuse."
See kiutuer Bauer tgSg, tgt.

~;2 R'illiam R. Auderseu aud C. Paul Rogers I[I, Arrtitrust Lau~: Polic~~ nnd Pr~ritiic, Mattlte~r
Beuder, t99-, 903.

s;~ SEC r~ :~'ationol Sccuritics, 39; U.S. ~53 (t9691.
fi{; "No Acts of Cougress shall be coustrued to iu~-alidate, impau-, or supersede au~- la~~- euaaed b~-

au~- state for the purpose of regulatiug the busittess of iusurauce, or ~~ luch imposes a fee or tas
upou such busiuess, uuless such Act specificallt- relates to the busiuess of iusurauce."

r;{S ,Auderseu Rogets t99z. 903.
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Conuiussiou challenged the acquisitiou as violatiug the federal Sectirities Exchauge
Act. The State Director of liisurauce had approved the acqtusitiou because it
fiiltilled state iusurauce statute requiremeuts. The trial court and appeals court both
fotuid that the McCarran-Fergusou Act sluelded the actions (of uou-cíisclosure) of
the uisurauce couipauy. The Suprelne Coiut ho~vever reversed aud clearly stated
that the McCarrau-Fergusou Act eseluptiou was uot iuteuded for all the actious of
the uistirauce couipal~ies regiilated by state law, but olily for state regtilatious
coveriug the relationslup benveeu the iusitrer aud the insttred, or rather, the
"busuless ofuistirauce."~{6

The third part of the "busiuess ofiusurance" test was developed iu two Supreme
Cotut cases: GrouE~ Life 8z Herrlth Ir~surar~ce Ca v. Rot~al Dru~ Cae~- iu 1979, aud
Unioil Lnbor Life Guairnricc Co. ~~. Pirc~w~~~ iu 198z. lii Group Life 8z Hcnlt}i Iru~~tratue
Co. i~. Ro~~nl Dru~ Co. au iusurauce couipauv offeruig health care iusurauce had uiade
pro~~der agreemeuts ~~~ith pharmacies. T'hese agreemeuts reduced the cost of
prescription drugs aud had beeu otfered to all pharlnacies. Insiued ~vere eucottraged
by the uisurer to buy their prescription clrugs with participatiug pharmacies. Tlus
was doue by reiuibursuig less wheu the insured bought their prescription ~~rith uon-
participatulg pharlnacies.

The Supreme Court clearly stated that the scope ofthe McCarran-Fergusou Act
ekemption is linuted to the "busuiess of uistuance" aud not, as ui tlus case, to the
business of uisurers.b{~ The Supreme Court held that "when the activities of the
insurer are mere agreements to purchase goods or services and do not coustitute
uuder~~~riting or spread'uig of risk, these activities or agreeuieuts are uot the
"busuiess of iusurauce" and therefore not exempt fiom federal auti-trust
regulatiou."~~~

)li Union Latior Life IrrsitrariceCa v. Piretlo, the Suprelne Coiut clearly stunuied up
all tluee factors that deteruuue whether conduct is business of i~csurartcc for the
ptupose ofthe McCarrau-Fergusou Act e~elnptiou to auti-trust regiilatiou. In Urticrn
Labor Life Iru~trnrtcc Co. ~~. Pire~w an uisurance couipanv relied ou a medical peer
re~ze~v colnnuttee ui decid'uig ~vhether claiuis Sllbulltted by instued should be
reunbtused. The conmuttee had to decide whether the charge ~vas reasonable aud
the treaaiient uecessary. A cluropractor, the plaintiff; brought an action under the
Sherman Act. He asserted that the arrangements bet~veeu the insttrauce company
and the members of the conuiuttee constintted price fi~ing agreemeuts and a
bovcott. The district Court had disu~issed the clailu ou the e~emptiou clause of the
McCarran-Fergusou Act. The Supreme Cotut ho~vever in Pire~rto stmuuarized the
tluee-part test.~s~ The Supreme Cottrt ruled:

Ro~~rrl Driifl ideutified three criteria relevaut ui deterlninuig whether a particttlar
practice is part of the "busuiess of iusurance" e~empted from the anti-trust laws
bv ~z (b) [IOIZb]: fust, ~vhether the practice has the effect of trausferruig or

~;~ SEC ~~. Natioital Scirrritics„g; U.S. ~5; (i969), paragraphs ~5'. ~59. ~60.
~;- Group Li(c 8~ Hcalth IrrsurarrccCa r. Roi~al Drug Co, .}.}o U.S. zo5 (1 9'9).
ó~s C'niorr Labor Lifebuurarrce Co. v. Piri~ro, ~58 U.S. iIq (tq3z).
6~~~ Grou~ Li~c 8z Hcalth Lrnrrance Co. r. Roi~~rl Drug Co Id., ~~o U.S. zo5 ( ig-9), paragraph itt.
~s~ Auderseu Rogers t992, 90~.
~s~ The three-part test is uot to be used as a cliecldist. The test shottld be ~art of a thorough

cousideratiou aud balauciug of all factors iu the judgtueut of the activit~-.
See Kiutuer Bauer 19s9. 193-19-1-
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spreading a policvbolder's risk; secoud, whether the practice is au integral part of
the policv relationship ben~'eeu the uistuer and the iusured; and third, ~vhether
the practice is luuited to eutities ~vithiu the uisurance iudustlti-.c's2

The Cotlrt repeated ~vhat it already had said 'ui Roval Dru~, that Congress did not
uiteud to iuclude ~~~thui the busuiess of uisurauce, agreemeuts or practices that
involve parties otitside the uistirauce iudusnv.~s~

In the 1993 Uriited States Departiri~~rit of Treacur7~ ~~. Fnlle~s~ case, the Supreuie
Court fottnd that a federal Act does not pre-empt riglus grauted to oue group of
creditors (policyholders) ui a state stantte that regulates the busuiess of uisurance,
wlule the uiterests of other groups of creditors protected 'ui the sauie state statute
are pre-etnpted b~~ federal law. Iu United Stntes DePm'tirieru of Trcacttt7~ v. Fnbe die
Supreme Court held that the Oluo State statute granting prioritv to certaiu
categories ofcreditors iu liquidatiou procedtires of au iusolveut uisurance companv,
is a law enacted `for the ptlrpose ofregulatuig the busuiess of uisurauce' but onlv to
the extent that it regtllates policvholders, and not other protected creditors ui the
state la~v.

3.4 Ioi2b Regulated by State Law

The federal anti-nust Acts: the Sherman, Clavtou aud federal Trade Conuiussion
Act, apply to the busuiess of uisurance to the exteut that anti-trust has not beeu
regulated by state la~v. The McCarran-Ferguson Act is not the ol~lv federal Act that
exempts state regntlated anti-competitive activities from the applicabilitv of federal
anti-trust regulation. The 19.~; Parker doctruie~ss elempts from federal auti-trust
regulatiou state acrion or state regulation that unposes restrauits on competition.
However, ~vhere the general Parker doctrine reqtures the restraint on competition to
be a"clearlv articulated aud aftumativelv ea~pressed state policv that must be activelv
supervised~by the state itself"~~~, the McCarrau-Fergusou Act reqtlires inuch less
scrtitinv for the exemption to apply.

The Supreme Court addressed the mealung of the requirement "regtilated by
state law" iu the McCarran-Ferguson Act for the fust tune iu fedcral Trnde

~s~ Union Labor Life Gtsrtr~:nce Co. i~. Pirerto, .}5S U.S. n9 (19Sz), paragraph Iz9.
~s~ Auderseu Rogers 1992. 905-
h~{ Urritcd States DeE~artnrerrt ofTrensurv ~~. Fabe, SoS US {91 (1993)-
~ss iulia M. Meleudez, Thc ~1cCarrmt-Fcr~ttson Aci: Hns It Outlii~cd Its brterrd, Iggz FICC Qualterh'

zS3, z9~-z95.
.

"The Parker doariue or state actiou doctriue ~~'as created bv the Supreme Court iu Ig.}; iu
Parkcr i~. Broirn, jI- U.S. j.}I (19.}j). The COUC[ declCleCl tI13t Che SheClllall ACt ~Cas llO[ LllCellCIeCI

CO restraiu SCa[e actiou that L1ll~OSeCI CesCl'alllCS Oll colupetitiou. The dOCCCIUe ~~-as fiu'ther
develo~ed iu Goldfirr6 r. Virljirtia statc Bar, .}u U.S. --~ (19-5) ~~'here Che Supreule Court
uarrowed the doariue iu statiug thar."It is uot euough that, ..., auticompetitice coudua is
'prompted' bv state actiou; ratller, auticompetiti~~e acti~'ities must be compelled b~~ directiou of
the state actiug as the so~'ereigu." Iu Cal~i~rrria Retail Liquor Dealcr'.c Ass'n i~. ,14idcul Alunrimurr,
Iac., .}~5 U.S. g- (19So) tlte Supreme Coul't deeelo~~ed n~-o staudards. TIIe etiemptiou to Che
Shelwau Act applies wheu tlle challeuged (state) restraiut is clearl~' aI'ticulated aud
affuluati~.elv espressed as state policds aud the policv Iuust be acti~'elv super~ ised b~' the state
itself." ~

6sh Calijorrria Retail Liquor Dculcrs Ass'rt v. Midcal Alurnimmt, Iru., .}~5 U.S. q- (19So), paragraph
IoS.
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Conitriissiort v. Nntiortnl Ccuunlh~ Cac~s lii tlus case the Supreme Cotut fotuid that the
uiere existeuce of state legislatiou ~vas sufficieut to apply the e~eiuptiou.~sS The
federal Trade Coimiussion (FTC) prolubited the Natioual Casualty Cotnpauy aud
the Americau Hospital aud Life Iusurauce Couipauy fiom carryiug ou certaui
advertisuig pracrices. The FTC fotmd the activities to be false, uusleadiug and
deceptive aud thus iu violation of the federal Trade Couuiussiou Act.fi-Sy The states
ho~vever had their o~vu statutes prolubituig tuifair aud deceptive iusurauce
practices. The FTC argued that the McCarrau-Ferguson Act should be iuterpreted
to authorize federal regulatiou. The Supreme Cotut found for the states and
coucluded that "the McCarran-Fergirsou Act ~vithdre~v fioui the federal Trade
Comuussion the authoritv to regulate respoudeut's advertisuig practices iu those
states wluch are regulatuig those practices tuider their own laws."c'~"

The FTC stressed that eveu ~vheu the McCarrau-Fergtlsou Act bars federal
regulatiou ~vbere tbe states have regulated, the federal Act should still apply ~vheu
"the states have uot regttlated ~vithui the uieauuig of the sectiou 2(b)~r" provisiou."~~Z
It tuged that a geueral prolubitiou caiuiot be regulatiou tuider sectiou 2(b) uiiless
aud imtil it has beeu crvstallized 'uito "acímiiustrative elaboration of these staudards
aud applicatiou ui iudividual cases."~fi~ The Supreuie Cotu't ho~vever coucluded that
the uiere euactuieut of prolubitory legislatiou by each state ~vas euough to satisfy
section ioiz(b), aud the McCarrau-Fergusou Act exeuiptiou applied. Once a statute
is enacted that regulates the iusurauce practices, it is sufficient for McCarran-
Fergusou Act piuposes; the effectiveuess of state regulatiou is irrelevaut.~b{

3-5 toi3 Boycott

~~~heu "busiuess of uisttrauce is regulated by state la~v" the McCarrau-Fergusou Act
pre-empts the applicability of all federal laws that iuvalidate, unpair or supersede the
state law, tuiless these have beeu enacted specifically to relate to the busuiess of
uisurauce. Tlus pre-etnptiou iucludes federal auti-trust la~vs. The McCarrau-
Fergusou Act however provides an eaceptiou to that rule ui sectiou toi3. The federal
auti-trust Sherman Act applies to "au agreenient to bo,ycott, coerce, intiuudate, or
act ofboycott, coerciou, or uituiudatiou"bhs irrespective ofstate regulatiou.~~~

~s- Fcrleral Tradc Corrunissiorr ~~. National Canralri~ Co.,;S- U.S. 560 (t9SS).
~ sti kiutuer Bauer i9S9, z3o.
~~~ is U.S.C. Sectiou.}5.
eói Fcdc~r~rl Tradc Carunissiorr i~. National Casunlh~ Co, ~5~ U.S. 560 (t95S), paragraph 563.
~~' Sectiou iotzb.
6~2 Fedc~r~~rl Tr~rdc Commissiorr ~~. Natiorral Ca.rualtl~ Co., s- U.S. 5 60 (t95S), paragraph 56~.

No act of Cougress shall be coustrued to iu~~alidate, iiupair, or supersede au~~ la~~- euacted b~-
au~- state for the purpose ofregulatiug the busiuess of iusurauce, or ~~~luch imposes a fee or tas
upou such busiuess, uiiless such Aa specificallv relates to the busiuess of iusurauce.

c'~~ Fcdc~.al Tradc Currtnrissiorr ~~.1Vatic~nal C~rsualh' Co., 3S~ U.S. 560 ( t95S), paragraph 565.
rfii St. Pau! Fire ca 1lurirre Ins. Co. ~.. Burrt~, ~~S U.S. S3t (t9-S~, Fcderal Tr~rde Comnrusiorr i~. Nationul

Ca,u~dt~~ Co.,;S- U.S. 560,~ HaritorclFirc Ins. Co. v. Calitorrria,509 U.S. -6.} (t993).
Auderseu Rogers t99~. 906.

h~s The Supreme Court has so far iu iusurauce cases regardiug the esceptiou ofseaiou ioi3 of the
McCarrau-Fergusou Act oulv deFmed "bovcott".

bbrí Sectiou iot~.
"(b) Notluug contaiued iu tlus Act shall reuder the said Shermau Act iuapplicable to auv
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T1ie Supreuie Court iu St. Patll Fir'e 8z Mnrirte Iru. Co. r. Bnrn!6~- held that the
bovcott e~chFSiou to the McCarrau-Fergttson Act e~emption uot onlv protects
uisttrauce couipaiues or ageuts but other parties as ~vell, such as the policvholders.
Phvsicians had refitsed to accept an unfavorable change iu their malpractice
uistuauce policies. Tlus change redttced the protection from liabilirt' frotu auv act
done wlvle the polic~~ was ui effect, to onlv the claiuis made wlule the policv was ui
effect.~~ti The other uialpractice iusttrers ui the state ~vere not willuig to insure the
physicians. The phvsicians filed suit agaiust four iusurers for agreeuig among
themselves not to uisure the phvsiciaus that did uot agree to bu}' insurance fi.om one
partiatlar iustu.er. The Cottrt held the lauguage of section ioi3b to be broad and
tuiqualified, coveruig airv act or agreemeut that boycotts, coerces or iutinudates. The
Cottrt held that "bovcott" uicluded "concerted refilsals to deal with parties who were
uot couipetitors"~~~~ aud defined it as "a withholdiug, or enlistuig others to witliliold,
patrouage or services fiom the target."~-~~

Fifteen vears later, ui the i993 case of Hnrtford Firc hulu'rntcc Co. V. CnlifOl7Ua~-',
the Supreme Court agaui addressed the defuution of bovcott iu the McCarran-
Fergttson Act. The actiou ui Hnrtfor'd Fire huurnnce Co. V. Cnliforrtia was brought bv
i9 states and uuuierotts private plauitiffs, against a group of domestic aud
uiternational instuauce compaiues, reuisttrance compatues, ttnder~vriters, brokers,
and 'uidividuals. The Supreme Cottrt ui tlus case was asked to resolve nvo issues: i)
~vhether iustuers lose their McCarrau-Ferguson exeuiptiou bv actuig iii concert
with foreign (uou-e~etnpt) parties~-Z, aud 2) to precisely defuie the types of actions
that coustintte au ttulawfitl "bovcott" as defuied 'ui the McCarran-Fergusou Act.

lii Hnrtford Fire Iruurnrue it ~vas alleged that domestic and foreign instuers and
reuisurers had bovcotted various iustuauce policies iu violatiou of the McCarrau-
Ferguson Act. The liisurauce Ser~zces Office, liic. (ISO) is an association of
appro.iunately i,4oo domestic propertt~ and casualtv iustu'ers. It develops standard
policv forms aud files them ~vith each state's uisurance regttlators. Ili i983 ISO
proposed nvo standard policv fortns, one the traditional "occurrence" tvpe, the
other ~vith a ne~v "claims-uiade" n'igger. ~

Hartford Fire Insurance Compauv and Allstate iustu'ance objected to these
proposed forms. Majorities iu the relevaut ISO couuiuttees, however, sttpported the
proposed so-called i9s4 CGL~-~ forms aud rejected the changes proposed bv
Hartford aud Allstate. lii Deceuiber i98;, the ISO Board ofD'u'ectors approved the
proposed i9s.~ foruis, and ISO filed the foruis ~vith state regttlators ui March i9s4.
Hartford took steps to force a change ui the terms of coverage of CGL 'uisurauce
geuerally available. Steps that, the plauitiffs alleged, iuiplemeuted a series of
couspiracies iu violation of section i of the Sherman Act. These steps consisted of

(fi-
C6S

agreeuieut to bovcott, coerce, or iutinudate, or aa ofboc~cott, coerciou, or iutimidatiou."
St. Pnul Firc 8z Marinc Lu. Ca i~. B~rrrv, .}3S U.S. 53t ( tq-s).
Frotn coverage ou "occurreuce" basis ~~~lule the poGct~ is iu effect to a"claims made" basis
cc-hile the polic~- is iu effect.
Auderseu Rogers i99z, 906.
Sr. P~rul Firc R Marinc: Ins. Co. r. Barrti~, .};S U.S. 5;i ( tg-4), paragraph S.}i.
Hart~órrlFirc Ins. Co. i~. Cali~orni,i, So9 U.S. -6.} ( t99.i).
See Pe~v Zagalis, Harrford Fire Insur~rrrce Ca v. C~ilif~~rnio: Renssescirrg the ApErlicatiorr of the
McCarrarr-Fer~usorrAct to Forci~lrr Rcirrnn~ers, z- Cornell Int. L. l. i{t (t99~). ~-4~.
Cotupreheusi~-e geueral liabilitt-.

ófiq
fi-a
6-~
~-~
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conspiracies Uenveeu the four domestic priuiary insurer defendauts (Hartford,
Aetua, CIGNA, aud Allstate) aud douiestic aud foreigu (uiteruatioual) reuisttrers,
Urokers, and associatious to matupulate the ISO CGL forms. Accord'uig to the
couiplaiuts, the oUject of the couspiracies `vas to force certain pruuary- iusttrers
(instirers ~vho sell uistuauce d'u-ectlv to constuuers) to change the terms of their
staudard CGL 'uisttrauce policies to couforui ~vith the policies the defeudaut
uisurers ~vanted to sell.

The Supreuie Court first auswered the questiou whether insurers lose their
McCarran-Fergtrson e~eluptiou Uv acting iu concert ~vith uon-exempt parties (iu
tlus particttlar case foreign, as iu iuternatioual, uistirauce couipauies). The Stlpreme
Court made clear that the "Uusuiess of insurauce" of the I~1cCarrau-Fergusou Act
exetupts ncti~~ities iuhereut ui the Uusiuess of uisurauce, and that the eutities with
wluch busuiess of iusttrauce is conducted are irrelevaut. That the uiternatioual
parties dealt with are not esempt fi~om the anti-trust legislarion Uv the McCarrau-
Ferguson Act ~vas irrelevant. The Court uoted that agreemeuts made with eutities
that are uou-e~elnpt ~tid that are eutities outside the uisurauce industrv are uot
aUout "the Utisuiess of iustu~auce" aud therefore uot exeuipt. Iu Hartford Firc
Iruurcnice however the eutities dealt with were foreign (uiteruatioual) uisurance
cotupalues ~vluch, ui fact, svere in the "Uusuiess of iusttrauce."~-~

As for the defuution of Uovcott in the McCarran-Ferguson Act, the Supreme
Cotrrt had the opporttuuty to broadeu the uiealung of "Uoycott" to fitrther luiut the
states' regulatory authority with regard to the uisurance iudustry. Iustead, it
uarrowly interpreted "Uoycott." It held, Uy a five to fottr vote, that there is a clear
distiucriou bettiveeu a trtte Uoycott aud a coucerted agreeuieut to terms. Jttstice
Scalia, ~vrituig the majoritv Opllll011 for the Court, definecl "tlie term 'concerted
agreemeut' as oue that seeks partiallar terms iu particular trausactious [as] ... a svay
of obtauuug aud e~ercisuig market po~ver by coucertedlv e~acting terms." A
coucerted agreeuieut Uecotnes a Uoycott otilv ~vheu tUe parties refitse to deal Ueyoud
the given trausacriou, thereby usiug "tuu~elated nausactions as leverage to achieve
the teruis desired."~-~

The Supreme Court did not tuid that the actious taken Uv the iusurers
constintted a Uovcott but rather concerted agreements to seek particular terms iu
parricular sinrations, the change of the ISO forms. Because the actions were uot
Uovcotts, the McCarrau-Fergtlsou e~emption from auti-trust legislariou applied to
the actions ofthe iusurers and the Sherman act did uot apph-.

~~'lule the more realistic "activities" standard 'ui the "Uusuiess of iusurance"
interpretatiou looks to the parricular acrivity rather then the entin~ and therefore
provides tUe cottrts ~vith the optiou of apph-uig rhe origiual aud esseutial ptu.poses
of the McCarran-Fergusou Actb-~, tlus defluitiou of "Uovcott" makes the
applicaUilitv ofthe ekemption more likelv. Rather than htrther liuuting the auti-trust
elemption ~ ui the McCarran-Ferguson Act, the Supreme Cotu.t respected the
Cougressional 'uiteut of exemptuig the busiuess of insurauce (wluch it clearh-

b-{ Charles R. McGau.e, Re~ulatiorr or t{te Insrrrartce Inaustry A~tcr Hart}i~ra Firc Itrsurauce v.
Cali~órrria: Thc alrCarran-FcrgusonÀc t and Artti-trust Poliiics, z5 Lovola Uuiversits. Clucago
La~~- jourual ~o~ (i99~). 335-339- . ,

~-s Hurtj~~rd Firc Irrs. Ca t~. Cali~orrria,5oq U.S. ;6.i (i993), paragra~h.}.
See also Zagalis t99.}, at ZSS.

~-~ McGuu~e t99~.351-35-.
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defined 'ui earlier case law) from federal anti-trust regulation with its luiuted
defuutiou ofUovcott.

3.6 Taxation

Sectiou iotzb not ouly grauts the states the authoritv to regctlate the busuiess of
uisiuauce, it also grants the authoritv to uiipose fees or ta~es upou it. )li the i9.16
case of Pruderitial Iris. Co. v. Berrjnrnin~--, South Caroliua levied a tax on foreign~-~
uisurers onlv, as a condition of receivuig a cerrificate of authoritv to carrv on the
busiuess of uisurance ui the state. No sin~ilar tal was required of South Caroluia
corporatious. 11ie discruninatorv tl~ree percent state ta~ ~vas challeuged as Ueitig
coutrac-~~ to the Cotmuerce CÏause. Prudential, a foreign uiscu~ance companv,
asserted that ui the McCarrui-Ferguson Act Congress "neither uiteiided to, nor
could, validate such taxes."~-~

Justice Rutledge delivered the opu~ion of the Court. Regard'uig the uitentiou of
the McCarran-Ferguson Act the Cocu.t niled:

"Obviously Congress' purpose ~vas broadlv to give support to the ezistuig and
future state svsteins for regulatuig and taauig the busitiess of uisttrance. This ~vas
done ui nvo ~vavs. One ~vas Uv retnoviug obstructions (to the states' audioritv to
regttlate~s~ ) which might be thought to tlow fro~ its own (Congressional~s~)
po~ver, ~vhether donnant or e~:ercised, except as other~vise etpresslv provided 'ui
che Acc itself or ui fitttue legislation. Tlie other ~vas by declaruig eipressly and
aftu-cnativelv that coutuiued state regulation of this Uusuiess is ui the public
niterest and that the busuiess aud all ~vho engage ui it shall be subject to the la~vs
of the several states ui these respects ..."

And,
"It clearlv put the fitll weight of its power behuid etisti~ig aud future state
legislatiou to sustaui it fiom anv attack under the Commerce Clause to whatever
etteut this ruav be done ~vith the force of that po~ver behiud it, subject oiilv to the
e~ceptions e~presslv provided for."~sZ

The Supreme Court conchided that the McCarrau-Ferguson Act provided authoritv
to the states and there~vith permitted the tas.'ti~ The Court also addressed the
questiou ~vhether Cougress could validate discrunuiatorv ta~es bv a federal Act. The
Court stated:

"The power of Cougress over cocnmerce ... is uot restricted, e~cept as the
Coustitution etipresslv provides ... Cougress is subject otil~. to the restrictious
placed upon its authoritv bv other constitutioual provisious and the requireinent
that it shall not invade the domaui ofaction reserved eiclusivelv for the states."~s{

~'- Prudcrrtial brs. Ca i~. Bcr jnnrirr„zS U.S..}oS ( t9.}6).
6-s Out-of-state.
c-~ Prrulcrrtiallrrs.Co. ~~. Bc~rrjarnin,~zS U.S. .}oS ( t9.}6), .}t3.
5S~ M~~ addiciou.
rís, Mv adciition.
bs2 PruaerrtialIns. Co. r. Berry'amirr,3zS U.S. ~oS ( ig.}6), paragraphs ~;o;t.
ós~ Cohen i9S5. S.
bs~ Prtrdc~rrtial Irrs. Co. i~. Bcrrjarrrin.3zS U.S. .}oS (i9.}6), paragraph {;.}. See also Gibbnns i~. Ogdc~rr, zz

U.S. t, ( tSz.}), paragraph t96.
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The basic pruiciple laid do~vu ui tlus case, that the McCarrau-Fergttsou Act reuioved
auv Couunerce Clause restriction ou Califorlua's po~ver to tal the insurauce
Uusinessfiti~, protecting state regulation aud tasatiou fiom couuuerce clause
ilrterfereucefisfi, ~vas confumed 'ui the 19SI case of ~Vesier~rr 8z South Life Irr,surarueCo.
v. stntc Bom~d ofEqrtnli~~tiorr.fi~- ~

iustice Bremiau ui ~Vester7r 8z South Life Irlsurrnrce Co. ~~. stnte Bonrd of Eqtrali~cttion
pouited out ho~vever that there are three provisions of the Coustitution under
~vluch a ta~paver uiay challeuge an allegedlv discruiunatorv tax: the Couunerce
Clause, the Privileges aud Iuuuututies Clause and the Equal Protection Clause.
Because the Conunerce Clause is inapplicaUle to the uistuauce uidusnv due to the
McCarrau-Fergtrsou Actfi`~, aud the Privileges aud Itmnututies C1atlse is uiapplicable
to corporatiousfitiq, the otilv provisiou reuiauuug as possiUle grotuids for uivalidatuig
a discruiuuatory tai is the Equal Protection Clause.fi~~~~

The Fourteeuth Alnendlneut's Equal Protection Clausefiq~ prolubits states frotn
actiug arbia~arilv or treatuig suiularlv sit~ttated persous differeutlv. Fifteeu uiouths
after the enacnueut of the Fottrteenth AlnendlnentfiqZ its core guarautee of equal
protectiou ~vas held to be uiapplicable to the area of uisttrauce regulatiou. Iu the
IS6S case of Pnu] v. Virl;inin the doctruie was established that "a state mav ilnpose
taxes and conditions at its imfettered discretion ou foreign corporations, in renun
for grautuig the privilege of douig busuiess ~vitluu the state".fi~~~ Dttriug the tust
quarter of the 2or1i cennlrv the doctriue established iu Paul I~. Vir~init~, was altered.
The Sitpreuie Court uutiallv required niore justificatiou for discriuuuatiou agauist
foreigu corporatious Uv states thau the mere fact that thev ~vere granted "the
privIlege ofdoing Uusuiess witlun the state".

lii the t91o case of Soutlrer~rr Raihvny Co. v. Grcc~zefiqf the Court rejected the
principle that "the unposition of special ta.r-es upou foreign corporations for the
privilege of doing Uusuiess witlun the state is sufficieut to justih~ such different
taYatiou."fiqs After several cases'~qfi wluch followed the uew docrliue emtnciated Uv
Soutlrer7r R. Co. v. Grec~rre the Supreuie Court made a Urief uitermediate rettu-u to the

fis;
csc,
fiti-
6SS
(Sq
fiqu

1Vcstcrrr 8: Southerrr Lifc Irrs. Co. i~. state Bo~n.d of Equali~.ntion of Calijorrria, ~SI U.S. 6.}S, 655.
~Vellert9-S.599.
~Vestcrn 8z Southerrr Life Lrs. Co i~. Stute Board of Equali~ttiolr o(Califorrrin. ~5t U.S. 6.}S (19SI).
Prudc~nti~rl Lrs. Co. r. Bcr jarrrirt;zS U.S. ~oS (Ig.}6).
See Tootrtcr v. ~Vitscll,;;.} U.S.;SS (19.}S).
Iu PrrtderrtialIns. Co. v. Berjnrnin 3zS U.S. .}oS (Iy.}6) the equal protectiou issue ~~~as uot resolved
because it had uot Ueeu raised.
See sectiou z.
Ratified lulv 9, IS6S.
~Vcstcrn 8z Southcrn Lifc Irrs. Co r. State Bo~rrd of Eqrraliultion o~ Calif~~rnin. ~5t U.S. 6.}S (19St).
paragraph 655. ~
Southcrn Railit~a~~ Co. i~. Grccrrc, 216 U.S. {00, 1910.
~Vcstcrrr 8z Southcrrr Life Irrs. Co r. State Board of Emrali~Ition of Califor-rricr..}5t U.S. 6.}S (1981),
paragraph 66z.
H~rno~~cr Firc In,c, Co. i~. HardirelJ, -z- U.S. .}g.} (Igz6), Frost R Fract TruekinfJ Co. i~. Railro~rA
Corrrm'rr, z;t U.S. 593 (19z6), Poii~cr.Manu)àctur-iug Co. i~. Saundcvs, z-~ U.S..}go (19z-), ~~'hcelin~
Stccl Co. i~. Glarr~lcr ;;- U.S. 56z, Allicd Stores of Ohio Inc. ~~. Bo~~~cr:c;SS U.S. 5zz, R'HiT Irrc r.
Gh755~01'O jgjU.S. II-.

cy~
rqz
fi93

fi9~
r,q;
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Pnul v. Virgirria doctriue of "unfettered discretiou" to impose taa and couditious,
even discruuinatorv ones, on the part ofthe states ui ig~s.by-

lii i9át ho~vever, the Supreme Court iu ~Z'estern 8i Sout)rcne Life buurnttce Co. v.
stnte Bonrd of Equnli-atiori of Cnlifotwzin cousidered it established that "whatever the
eltent of a state's authority to esclude foreign corporatious froui douig busiuess
~~7thui its boimdaries, that authoritv does uot justift~ uuposition of uiore ouerous
ta~es or other btudeus ou foreigu corporatious thau those unposed on domestic
corporations". li~ tlus case the court established that ui pruiciple discriuuuation
benveeu foreigu and doiuestic corporatious ~vas not allo~ved, iuiless ho~vever, the
court added, "the cliscruilination betsveen foreign and domestic corporarions bears a
ratioual relatiou to a legituuate state purpose."69s

Califoriua uiiposed a retaliatorv tah on foreign iusurers ~vhose state of
uicorporatiou unposed lugber taies ou Califoruia uisiuers douig business ui that
state. Au Oluo uisitrer brought suit ui Califoriua alleguig that the retaliatorv ta~
violates the Conunerce Clause and the Equal Protection Clause. The Court had loug
established that McCarrau-Ferguson Act reuioves auy couunerce clause restrictiou
on states po~vers to regulate or ta~ the birsuiess of iusurauce, and here established
that the Equal protectiou Clause of the Fourteeuth Aiueuclment does uot prolubit
retaliatorv ta?~es if "the discruiuuation bears a rational relation to a legitiuiate state
purpose."~~~~~~ The state's purpose of the retaliatory tax was to promote the iuterstate
busuiess of Califoriua uisurers by deterriug other states fiom uuposuig lugher taxes
thau Califoriua uormally iuiposed. The majoriry of the Court iu Wesicr7r Sz Souther7t
Lifè Irurrrnrree Co. v. stnte Bonrd of Equalizntíort of Cnliforrtia coucluded that the
Califori~ia Legislattrre's rational belief that the retaliatorv ta~: ~vould proruote its
objective was sufficient to satisfy the Equal Protectiou Clause.-~~~

The Equal Protection Clause prolubited discruuinatory takes iu the 19~5
Supreme Court case ofMetropolitati Life irisrrrntrceCa v. LVnrd.-o~ An Alabama statute
unposed a substantiallv lugher ta~ ou out-of-state uisurauce coiupaiues than on
domestic iustuance compaiues. The out-of-state uisurance compaiues could reduce
their ta~ rate by uivestuig ui specified state assets and seatrities. The purpose of the
Alabauia stanrte was to prouiote douiestic busuiess with a substautiallv lower tah
rate than ou foreign couipaiues.

The Supreme Coiut used the Equal Protection Clause of the Foiuteeuth
Aiueuclinent to stril:e do~vn the discruiuuatory taa. "Equal protection restrauits are
applicable eveu though the etfect of the discrunuiation iu tlus case is suiular to the
tvpe of burdeu ~vith ~vluch the Couunerce Clause also ~vould be couceriied."'~~~ The
Court stated "Although the McCarrau-Fergusou Act exeuipts the insurauce

~y- Liniohi i~'ntioiinl Li jc I~is. Co. i~. Rend. 3z5 U.S. 6,~.
~9s ~~'cstcri~ 8z Southc~r.ii L~~ Lis. Co r. Stntc Board oj E~lunli:~rtiiirr of C~ilijorrria. {St U.S. 6~3 (c9Si),

paragraplis 66--66S.
h~~ 11'cstcrn 8: Southcrn L fè bes. Co i~. Statc Bo~rrd o~Equali~itriirr of Ca!f~rnia. .}St U.S. 6.}S (i9St),

paragraph 665.
-~~ ~~'estcrn 8; Southerir L fc Gis. Co v. St~ite Board of E~pialiaitiorr oJCaliforni~t. ~St U.S. 6.}S (i9Si),

paragrapli 6-z.
-o' Metropolita~r Li~c iirsiirn~~ce Co. i~. ~~'ard, ~-o U.S. 569, (i9S51.
-UZ Mctropulitan Lifc irr.~~r~niic Co. i~. ~Vard, ~-o U.S. S6q, (iqS51, paragraph SSt.
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indusa.v from Conunerce Clause restrictions, it does uot pt~rport to lui~it ui auv ~vav
the applicabilitv ofthe Equal Protection Clatrse."-~~~ ~ ~

Although the Equal protection clause li~iuts the state authorin~ to tas the busuiess
of uisitrance, it also provides au ekception to the li~i~its ~vheu the discruiiinatiou
benveen foreigu aud doniestic corporations Uears a ratioual relatiou to a legitunate
state purpose.

4 Couclusiou

lii tlus chapter I have described the legal developuieut of uisi~rauce market
uitegratiou ui the United States of Auierica. Rather thau luiuts to state regulatorv
authoritt~ and to the liUertv of market participauts to act, the Constitutioual
Conuuerce Clause grants Congress the authoritv to regulate couunerce among the
states. ~Vith the enactment of the McCarrau-Fergusou Act the states retauied their
authority to regulate free fi~oin Conuuerce Clairse iuterference and the uiarket
participants remai~ied for a large part eYempt from federal (anti-trust) la~vs.

I have descriUed the Conunerce Clause ui the Constitution as the article that
relates to free and fair uiterstate trade ui the Uiuted States. The Constirtrtional
Couunerce Clause did not apply to the busuiess ofuisurance imtil the South E~utcr.rr
Lrrrderivriters Associntion Supreme Court case. With the ahnost umnediate enacnneiit
of the McCarrau-Ferguson Act, the luiuts that flow froin the Couunerce Clause
apply ueither to the states nor do federal acts based on the Couuuerce Clairse
automatically effect uiarket participants ~vith regard to the Uusuiess of uisirrauce.

State authoritv to regulate and ta~ is uot couipletely tmli~iuted, nor is the uiarket
participants liUertv to act. The Constiaition, federal regulation iu geueral, and the
McCarrau-Fergusou Aa in particular pro~~ide a fe~v luiuts to the state tieedom to
regirlate and tax the busiuess of uisurance and to inarket participants liUertv to act
free from federal anti-trust regulation. The Supreme Court has uiterpreted the
Constinitiou to liuut the states' regulatorv authorit~~ ~~{ aud has uiterpreted the
McCarran-Ferguson Act's luiuts for the states and market participants.

The McCarrau-Fergusou Act iuauitauied the status quo of state regulation aud
taxatiou of the busuiess of uisiuance. The Act mauilv elcludes federal uiterference,
grantuig the states authoritv to regulate aiid tay the busuiess of uisurance, and the
geueral applicatiou of federal anti-trust regulation to the Uusuiess ofuisurauce. The
Act's word'uig however allows for uiterpretation.

The Supreme Court verv clearly and resmictivelv has defuied the "busuiess of
insurauce", hlllltlllg the pre-emptive effect of the McCarrau-Fergusou Act ou
federal regulation to state regulatious regard'uig the busuiess of uisurauce ouh-, i.e.,
"pracrices that have the effect of transferruig or spread'uig a policvholder's risk,
~vluch practices must be au uitegral part of the policy relationslup benveeu the

-~~ l1~Ictropolitarr Litc iruuranicCo. v. lVard, ~-o U.S. S6g, (t9S5), paragraph SSo.
-"; Despite the fact that it prolubits state regiilation ~~~ith wluch die Commerce Clause ~~~ould also

be coucerued in Metropolitarr Lifc iricurarrce Co. i~. lVard, .{-o U.S. 569, (cqSS), paragraph SSc:
"Equal protectiou restraiuts are applicable eveu diough die effect of the discruuiuatiou iu tlus
case is siinilar to the n~pe of burdeu ~~.ith ~~-luch the Commerce Clause also ~~-ould be
coucerued."
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lllSllrer alld tlle lllSllred, aud they ulust Ue liuuted to entities witlliu the ulsurauce
uldu strv."-"~

iVhere federal regulation must specifically relate to the Uusuless of iusurance to
itlvalidate, unpair or supersede state law, the Supreme Cottrt has uiterpreted a
specitic refereuce to iusttrance as Ueiug sufficieut to firltill the conditiou.

The blanket delegatiou of ta~ing po~ver iu the McCarrau-Ferguson Act was
litnited bv the Supreme Coiut ul t985, ni the case ofMeiropolitmr Lifc Irtsurnnce Ca v.
i~'nr~ri where it prollibited discrunuiatiou ul ta~:atiou on the Uasis of the Equal
Protection Clause of the Constitution. Iii the same case ho~vever the Supreme Court
also i~itroduced an e~ception to the equal protecriou liulit for the states. iVhen state
regtrlatiou bears a rational relation to a legitunate state piupose, discrullulation can
Ue allowed.

iVhere the mere regulation of the busuless of uisurance Uy the state is sufticient
for pre-emprion of federal anti-nust law, the liUertv ofthe market participant to act
is lullited bv the Shermau Act, regardless of state regiilation, ~vheu there is "au
agreemeut ~to Uovcott, coerce, i~ltullidate, or aa of bovcott, coercion, or
ultullidation" irrespective of state regulation.-~~~~ The acntaj liulitulg effect of this
article on tlle liberrt~ to act depends ho~vever ou the interpretatiou of the teruis
Uovcott, coerciou, aud 'ulti~ilidation ul au ulsitrance case.-'~ i?Vhen in Hartfor~l Fire
Iruur.e~rrce Co. i'. Cr~liforhtici '~~, the Supreme Court ~vas asked to interpret Uoycott iu au
ulsurance case, it used a narro~v defulitiou, Uroadenuig the eieiuption from federal
anti-nust law.

However, ~vllile the Supreme Court has not Ueeu ~villulg to uarro~v the scope of
the McCarran-Ferguson Act pre-emptive effect ou federal anri-trust legislation, ui
i999 it did 'ulterpret federal auti-trust la~v to sunultaneously applv to state anti-trust
regulation nl the case of Hurnaru~ Inc. et al. ~~. Fors~'th et nl: ~"~ It held tUat federal jaw
prollibititig anti-comperitive Uehavior could appjy to the iustuance i~idusnv even
~vhen it has alreadv beeu regulated by state la~v: "~vheu federal la~v is applied 'vlaid or
enhaucement of srate regulation, aud does not fiustrate anv decjared state policy or
disnub the state's adululistrative regilne, the McCarran-Fergusou Act does uot bar
federal actiou."-'~~

lil tllis chapter I have found that states are liluited 'ui their airthority to regulate
and ta?~ ~vith regard to discrulliuatory regulatiou uiiless it bears a rational relation to
a legitunate state purpose"-", with regard to federal Acts that specifically relate to
the Uusiuess of ulsurauce, and is the nlarket participants liberty 1'ullited only Uv
federaj auti-trust regujation if the states have uot regulated auri-nust, or ui case of a
Uoycott, coerciou or uiti~nidatiou or au agreeulent to bo~~cott, coerce or uituuidate.

-"~ See Lrnion labor lite irrsrrrance ca i~. Pirerro {5S US it9,(t9S2), paragraph i29.
-u6 Sectiou [ot~.

"(b) Notluug coutaiued iu tlus Aa shall reuder the said Shermau Act iuapplicable to auv
agreemeut to bovcott, coerce, or iutimidate, or aa of bovcott, coerciou, or iutiuudatiou."

-"- Bovcott has beeu defined iu St. P~nrl Fire á- a4~rrirre Ins. Co. i~. Barr-~~, ,{;S U.S. 5;r (i9,S) aud iu
HartjórdFirelrrs. Cu. ~~. Califi~nria, So9 U.S. -6~ ( t993). -

-"s Hartrorri Fire Irrs. Ca v. Calijorrria,So9 U.S. - 6.} (r993).
-~~ Hurnarra Lrc. ct ~rJ. o. Forn~th ca ~rl. SZ5 U.S. z99 (i999).
-'~ Justice Giusberg who delit-ered the opiuiou of the Cotut.
-" Discriminatorv ta.iatiou allowed. [l'estc~~n 8, Southe~rn Li~e Irrs. Co r. Siate Bo~rrd o~Ecjuali~rtiorr

ot Califurrria..}5i U.S. 6.}S (r9St). paragraplvs 66--665.
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Chapter 7

Summary and Conclusion

i Iutroductiou

In the first chapter I set out to ans~~-er ~~~hat iustitutioual structtlre aud grants of
authoritv facilitate legal developuients ~vluch result in uisurauce market ultegratiou
that accolmnodates state uisurance market iuterests. ~~here in tlus sn~dv the
uisurance markets of the European Conuuuuity and the Uluted States are used as
case stt~dy, the same questions aud aus~vers are of uiterest for auv transbouudarv
market ~vithui a federal coutett or a transnatioual authoritv-contett.

In the pre~-ious three chapters I descriUed the legal development of ulsurance
iuarket uitegratiou ui the Europeau Couunulutv aud the Uluted States of America.
Iu addition to the luiuts ou state authoritv to~ regulate and the libertv of market
participants to act ui the EC Treatv, secondar~- legislation and case la~v iu the
Europeau Couuuiuutv, aud the Coustia~tiou, federal legislatiou aud case la~~- ui the
Uluted States, I fotuid etceptious to the liuuts for states aud market participauts
alike to protect their uiterests ou the ulsurauce uiarkets.

In the uext section I suuunarize the fmd'uigs of the previous tluee chapters, ui
partiallar the exteut that the legal development of iusurauce Inarket iutegration has
restllted 'ui the accoumiodatiou of state iusiirauce market interests iu the Etuopeau
Couuniuutv aud the Uluted States of Auierica. Sectiou z.I stumnarizes the fuid'uigs
for the Europeau Couunulutv ui chapters .~ and 5, deternuuuig the e~teut to ~~~Ilich
the legal de~-elopment of uisurance market iutegration has acconunodated the
insurance market uiterests ui the European Conunuiutv. Section z.z siumuarizes the
fuidiugs for the Uluted States of America iu chapter ó~and deteruunes the e~teut to
wluch the legal deeelopment ofiusurance market uitegratiou has accomuiodated the
uisurauce market uiterests iu the Uluted States of Alnerica.

Iu section ; I compare aud evaluate the differences ui legal developmeut benveeu
the Etuopeau Couuuulutv aud the United States aud dra~v conclusions ~~-ith regard
to the uistitutional structiue aud grauts of authority that facilitate legal
de~~elopments wluch result uI uistuance market uitegration that acconuuodates state
iusurauce market uiterests.

2 Legal Developmeuts ofIusurance Market Integratiou

z.i European Conununity

The lunits to the state authorih~ to regulate the uisurance uiarket aud the liUertv of
iuarket participauts to act iu the uisurauce uiarkets are laid do~~~Ii iu the Treatv aud
have been defined bv the ECJ, the Couuuission, aud the Cotmcil. The ECi has
interpreted the mealuug of the freedom of establisluueut aud the freedoln to
provide ser~~ices as well as EC Treatv rules ou colnpetitiou with regard to uisiuauce.
The Couiuussiou has iuterpreted ~the freedoms in its proposals for secoudarv
regulatiou, has issued au uiterpretative colmnulucatiou w-ith regard to the general
good, and has regulated competitiou. The Coimcil has euacted directives to facilitate
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the fieedom of establisluuent for insurance providers and the freedom to provide
iusiuauce services; it has also issued regulations regardiug EC Treatv rules ou
coinpetition. The EC Treaty, d'u-ecrives, regttlations, (their) interpretarions aud
defuutions deternuue the 1'uiuts to the state authority to regtilate, 1'uuits ou the
libertti. of market participants to act, aud the exceptious to these luuits; the
justifications for the obstacles and barriers to free aud fair iuterstate trade.

As described 'ui chapter 2, the econoluic iutegratiou of the uisurance markets ui
the European Cotuuntuitv is based on the concept of a coiuluon market. The
colnlnon market requires the creatiou of au internal market that is free from all
ctistoms duties, quantitative restrictions on the unport aud e~port of goods and all
other measures having eqiuvaleut effect, fiee from the obstacles and barriers to the
fieedom of uiovemeut for persons, services and capital-'Z, a conmiou custouis tariff,
aud the uistinttion of a system to ensure that competirion in the couunou market is
not distorted.

The EC Treary articles ou the freedom of establisluueut (fieedom of movement
for persous), the fieedom of Inovemeut for services and fair competition are
relevaut for the econon~ic uitegration of the iusttrance markets. Iu chapter { sve have
seen that ui addition to luuits specified 'ui the EC Treatv teat, the Council has used
the autbority granted to it ui the EC Treaty to enact three geueratious of uisurance
d'u~ectives that linut the authority of the states to regttlate. These three generatious of
instuance directives have lin~ited the state authority to regulate, losvering the
barriers for tnarket access with regard to the freedoui of establislunent for iusurance
providers aud the fieedom to provide uisurauce sers~ices. They coordiuate the states'
regulation on authorization and supervisiou ofinsurance providers ui the Ettropean
COllllllllllliv, uinoduced a single licence, home countrv coutrol, and mutttal
recogL~ition ofuiember states' authorizatiou aud supervisiou la~vs.

Chapters .} aud 5 described not oulv the lin~its in both the Treaty aud the
directives for the regulatory authority of the states, Uut also the luiuts to the liberry
ofmarket parricipauts to act. The Treat~- rules ou competition complelnent those on
tbe fieedom of establisluueut and tbe fieedoui to provide services.-'~ Anti-
competitive Uehavior bv market participants is prolubited 'ui articles áI and 82 EC
Treaty.-'f T11e ECJ has found the Treaty rules on couipetitiou to apply to the
busuiess of uistu-ance, requit'ing insurauce providers to comply ~vith the Treatv.-IS

Kapteeu zoo;, to{-tos.
Kapte~~u~Goruile~~ tgqS, it2-tz3.
Kaptet~u zoo~, 6{-.
Kapte~u~Goruilev t99S, S3-.
l~c~rborrd dc~r~ S~rc{n~crsichc-r~c~r~ cV v EuroBc~trr Connrricsion. Case {S~SS, ECR [t9S; ]{os, paragraph
i{. The Europeau Cotu-t of iustice coufu.med that the competitiou systeui of the EC Trean~
applies ~~.ithout resu~ictiou to the iusurauce iudusttro.
Brc~rr jcrrs' Harr~clsonderrrcmirr~ BV v Stídrtin~ Berlr~sperrsioc~rforrds voor de Handc! irr
Bouivnr~nc~r-ialerr. loiued cases C-u5~g, [O C-II-~9,, ECR [t999] Page I-o6oz5, paragraph 65:
".~1lthough article SS (uo~e Si) coucerus itself otilv ~~~ith the couduct of uudettakiugs aud uot
legislatiou or regulatious that ha~~e Ueeu adopted b~- tuembers states, the EC) iu the case of ~ au
Es~cke ~~. ASPA (t9SS ECR {-69, z6-~S6) (t6), the Treatt~ reduires that ( article S5 iu
combiuatiou ~~~ith article S) metuber states do uot iutroduce or maiutaiu iu force measures
~~-luch uia~. reuder iueffecti~.e the competitiou nrles aPplicable to uudertal:iugs. Tlus is the case
~~ here a tnember state reduires or fa~~ours the adoptiou ofagreemeuts, decisious or coucetted
practices coutratti~ to article S5 of the Treat~~ or reiuforces their effea or depri~~es its o~~-u
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~~~t'ticle 8t EC Treatv prolubits agreetueuts, deClslollS and coucerted practices that
mav effect trade bet~veen Member states and have the objectzve or effect of
distorting competition ou the tuarket. It voids au~. agreetneuts or decisions found to
do so. Iuterpretation Uv the ECi of Treaty rules ui the case of Vcrbalid der
Snclrver'sicherer eV I~ Elii'opeart Conurrissiort-~~ defined the terms used 'ui articles 8i and
8i~' of the Treatv Uroadlv, tnakuig the rules of competition easilv applicable,
1'uiuting tnarket participauts' libern- to act, and here too, lo~veruig Uarriers to Ei'ee
and fair uiterstate trade. ~

All state regulations and state aud tuarket participants actious that ha~'e uot been
regulated 'ui secoudarv regulation are luiuted bv the Treatv articles on the freedom
of establisluueut, the freedom to provide services, aud the rules regardiug Etu.opean
cotupetition. As previouslv seeu, ~~~ith the e~piry of the trausitional period 'ui i9-4,
the Treatv articles on these freedotus directh- lunit state authoritv to regulate and
acr~s ~Vith the freedotus havuig direct effect, the uiterpretation of these fi~eedotns bv
tlie ECJ, Uevond the proluUition of discruiunation, has broadeued the detuutiou of
obstacles atid Uarriers, and fiirther liuuted state authority to regitlate.

The European Court of iustice's case la~v, interpreting the linuts to state
authority in the freedotn of establisluueut and the freedom to provide services,
clarifies that the states are lituited 'ui their authority to regulate ~~~ith regard to
discriuuuatory state regulatiou, uational tueasures ~vithout distinction that have a
discruiunatorv effect aud state regulatiou that as tuuch as Iuuders or tuakes
establisluuent less attractive and substautiallv itupedes the provision of services or
are liaUle to prolubit or otherwise uupede the~freedotu.-~~~

legislatiou of its official character b~~ delegatiug to pri~-ate trader respousibilin- for takittg
decisious affectiug the ecouomic sphere, see also case z~9t Meng tqg; (t~), Reiff tS5~9t t993
par t.}, Olua z.}5~gt tqg; par to, Cie. V. Itals~ t99S 35I96 par 53I5-F. z66.g6 Cotsica ferries tygS
par. ;5, ;6. .I9.., -

Vcrbartdclcr Sachvcrsichcrcr c~' i~ Europc~m Cvautrission. Case .}5~85, [tq3-] ECR {05.
See chapter 5.
Jcurr Rci~ncrs r Bclgiarr State Case z-; ~, ECR [t9-.}] Page oo6~t, paragraph 30.
johanrres Hcrtricus M~iri,t v~rrr Biricber}~ert t~ Bc.ctuur ~~an dc BedrJfsrcrertigirtlJ ~~oor Metaabriji~crheid.
Case;;~,.}, ECR [t9-{] tz99, paragraph z-. -
Ale~:audra Prechal, Dircctivcs irt EuroPcart corrrmunitv lau~: rt studv on EC dircctirc~ and thcir
c~rt~i~rccrrrertt bv National Courts, Brotm~er Uithof, t995. z'6: " d'u-ea effea is the obligatiou of a
Court or auother authoritv to apph- the rele~-aut provisious of Cotutnuttitt- la~~, either as a
uortu ~~-lticlt goretvs the case or as a staudard for legal re~-iew."
D'u-ect effect; ,~' Algentc~rte Transport- en E~Peditie Ondc~r~rterrtirtfl v~m Gcrtrí cC Lous i~ Netherlurrds
Ird~tnd Rc~~crtuc Adntirri.rn~ation. Case z6-6z, ECR Euglish s~ecial ed. [tqó;] ooot aud Flamirtio
Cost~t ~~ E.`'.E.L. Case 6~6~, ECR Euglislt special ed. [t96~] o6t.}.
Jcan Re~~ucrs ~~ Bcllli~trr Staic. Case z--{, ECR [tg-.}] Page oo6;t, paragraphs z.}-z5: "the rule ou
edual treattueut ~~-ith uatiouals is oue of the firudatueutal legal ~ro~~isious of the Couuuuuitd'
aud "tlus nde is, bv its esseuce, capable of beiug directlv iu~~oked b~- uatiouals of all the other
tuember states." ~
Craig de Bítrca t996. -33-
Ka~tevn zoo~, 5z6.
Kaptevu~Goruilev t998, 6z6.
Rcirtharrl Gcbhard i~ Cvnsifllio dcll'Orrlinc dcgli Avi~ocati c Procuratori di .~lilano. Case C-55I9~.
ECR [t995] Page I-o.}t65, Dicter Iirnus i~ Larrd Baric7t-~['íirttcrnbcr6. Case C-t9~9z ECR [t993].
Page I-or66~,Manfrcd S~ïgcr i~ Dcruterrtc~~cr L~ Co, Ltd. Case C--6f 90, ECR [t99t] Page I-o.}zzt,
AlErine Ltvestntcrtts BV v Mini.cter vurt Firrartcit~rr. Case C;S.}~9;, ECR [t995] Page I-on{t, jcssicu
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The luiuts in the Treat;~~, the directives, regttlatious and case la~v, deteruune the
econouuc uitegratiou poteutial iu the Europeau Conuinuutv. I ttse the terui
poteutial because the Trean- aud the directives, despite the prolubitions to regulate
aud act provide e.r-ceptious to these luiuts. The justificatious for obstacles aud
barriers pro~-ided 'ui the Treaty, ui ECJ case la~v, aud 'ui the Couuuissiou's
uiterpretation of "the geueral good"-Z~~, relate to state iuterests, cousuuier iuterests,
and pro~-ider uiterests ~vitlun the European (uisurance) markets. These, iu
couiUuiatiou ~vith the liuuts, deteruune ~vhether the legal developlueut ofuisurauce
market integration has resulted 'ui an iutegration of the iusurance markets that
acconunodates the iusurance market iuterests.

The Treari~ Z~ provides a defuutivé ZZ list of jusrificatious for discriuunatorv
obstacles aud barriers as ~vell as eqlially applicable uieasures liable to lunder or uiake
the e~ercise of íitudauieutal fieedouis less attractive.-2j These exempt state
regulatious that protect official authority, pttblic policy, ptiblic security or public
health, aud that are uecessary aud proporriouate froui Treatv liuuts.

Iu adcíitiou to Treatv exceptious, the ECi uitrodttced the ritle of reasoli~ for
state regularious aud acts with regard to the provisiou ofser~~ces aud the fi~eedom of
establisluiieut.-2j Contrary to the e~ceptious provided 'ui article S5 ofthe EC Treaty,
the rule of reason applies uI priuciple ouly to nou-discriuunatory state rules and
regtilatious that have uot (yet) beeu hannoluzed, are justified by iuiperative reasons
iu the geueral uiterest (i.e. general good), are uecessary, aud proporrionate.

As I have described 'ui chapter .}, the ECJ has accepted various eaceptions to the
1'uiutations placed on states iu the freedom to provide services aud the freedom of
establisluneut.-2fi Iu the 19~6 iusluauce cases Z-, the ECJ applied the ri~le ofreasou to

-ZU

-L

-Z-

-z}

Safir ~~ Skattemvrrcligheterr i Dalarncu L~ïrr, fcirnrcrlv Skattcrm~rrdi~heien i Kopparbcr~Js Liin. Case
C-tcSf 96, ECR [t99s] PageI-ot89-.
To help elimiuate the obstacles to the fi~eedom to provide iusurauce sen~ices caused bv the
uucertaiutv over the geueral good coucept, the Couiuussiou iu 199- drafred au iuterpretative
couuuuuicatiou ou the freedom to ~rovide setti.ices aud the geueral good iu the iusurauce
sector wluclz, after a wide-raugiug cousultatiou process, restclted iu zooo iu a Couuuissiou
Iuterpretati~.e Commuuicatiou - Freedom to pro~-ide sen~ices aud the geueral good iu the
insurauce sector Official lourual C o.}3, 16~oz~zooo P. 00o5-ooz-.
Articles .}5 sq. EC (es article 55 sq). aud 55 EC (e~ at7icle 66) (wluch makes the provisious of
the articles ~5 sq. EC applicable to set-s~ices): O~cial authorin-, public policv, public securitv or
hublic health. ~
Jcon Re~~rrers ~~ Bcl~ian Stute. Case z--~, ECR [i9-~] Page oo6~i, paragraph.}3: "haviug regard co
the fttudameutal character of freedoru of establislvneut aud the rule ou equal treatuieut svith
uatiouals iu the svsteui ofthe Treats~, the e~ceptious allowed Uv the fu.st paragraph ofatticle 55
cauuot be giveu a scope wluch wotrld etceed the objective for wluch tlus ehemptiou clause was
iuserted."
haptevu zoo;, SSo.
Iiaptevu~Goruilev i99S, 65S.
Iíaptevu zoo,;, 560.
ILaptevu~Goruilev t993, 6-5.
Fu-st developed for the free movemeut of goods iu Cassis dc D~on (Rcu~c-Zerrtrnl AG r
Burrdc~mrorropol~~cri~~altun~ftir Bramrt~reitr. Izo~; 3, ECR [i9-9] Page o06~9).
See chapter ~.
Dieicr hraus v Larrd B~rderr-I~'iirtterrrber~. Case C-19~9z ECR [t99,], Page I-oi66,:
establisluueut; proluUitiug a uatioual to use a foreigu acadeuuc title prior to obtaiuiug
aduuuistratis.e authorizatiou cotrld be justified if it pursues a legitimate objective, is justified bv
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justifv state obstacles to the freedolu to provide uistuance services for ilisurauce
providers. .An authorization requu'ement bv the host state for providers ofuisluance
services for die protectioti of consuuiers, was fouud justified. The state Iueastu'e was
applied without distinctiou, ~vas suitable and necessarv, aud not disproportioual to
the uiterests it protected.

As a result of tlus case la~v consiuuer protection ~vas uitroduced 'ui die second
generation uisurauce d"u'ectives. Iu the tlurd generatiou uistu'ance d'u'ecti`~es tlus ~vas
replaced ~vitli a geueral good etceptiou for state regulatiou and acts that are
necessar`~, proportiouate aud protect au uiterest iu the general good.

As for competition, some agreements, decisions or concerted practices that,
although thev fall witluu the description ofUehavior that is prolubited bv the Treatv
rules on competition, are etempt from their application.--` Oulv under strict
conditions are Iuarket participants allo~ved to agree, make decisious or have
concerted practices to protect their interests; tlus is pernutted onlv wheu their
actions "coutribute to ilnproviug the production or distributiou of goods or to
promotuig tecluucal or econouuc progress" and neither "ilupose ou the
undertakiugs coucerued restrictions ~vluch are uot iudispensable to the attauuuent
of these objectives" uor "afford strch tuidertal:ings the possibilitv of el'uiuuatuig
cotupetitiou ui respect ofa suUstantial part of the products ui questiou".--~~

The Coiuicil directives, Conuuission regulations and ECi case la~v uiterpretuig
the Treatv and secondarv la~v have resulted 'ui the eliluuiation of obstacles and
barriers to uiterstate trade, establisluuent as well as the provision of services,
tlu'Ollgll prolul)1tIO11S ui the Treatv and the coord'uiatiou of state regulation ui
secoudar~. regulatiou. Thev have 1'uiuted state ailthoritv to regulate and the liUertv of
Iuarket participauts to act. These luiuts to the states and uiarket participants
facilitate the ecouonuc uitegration of the iusurauce markets ui the European
CO11u11llluCV. LlllutS Oll lllelliher StateS' authoritv t0 regillate alld lllal'ICet parílClpaI1CS

libertv to act are balanced bv eiceptions ui the Treatv, secoudarv regulation and case

the puUlic iuterest aud is appropriate for eusuriug attaiumeut of the objecti~ e aud uot go
be~-oud what is uecessan~; Rcinhard Gebh~rrd i~ Corr.áglio dell"Ordine rieflli Ar~roc~rti c Procur~rtari
di A4ilano. Case C-55I9~, ECR [t995] Page I-o~t65: establisluueut, comph.iug with provisious
relatiug to orgauizatiou, dualificatious, professioual etlucs, supen~isiou aud liabilitt~ cau be
justified b~. the geueral gooc(; Hrnnr.c-~ti~artin Bachmrrrnr c~ Bclgiarr Statc Case C-zo~~9o, ECR
[tqqz] Page I-ooz.}9: the Belgiau state is allowed to impose couditious for reasous of the
cohesiou of the Belgiau tas svstem; Alpinc Ln~cstrrrcrns BV ~~ Mirrictcr onn Fin~~ncicn. Case
C;S.}~q;, ECR [t995] Page I-ott.}I: state cau iuipose restrictious ou cold calliug to protect tlte
ultegrits~ of the Dutch fmaucial marker, Not iu Je.c.rica S~rrir i~ Sk~rtterrr~~uclidlreic~rr i DalarnasL~ïrr,
fcrrrrrc7h~ Skatterm~rrdiBhctert i hoEiparbcrgs Litrr. Case C-tIS~q6, ECR [1995] Page I-olSq-
~ho~~.ever: restrictions on capital life insurauce policies takeu out with foreigu insurauce
compauies ~~.ere fouud to be tmuecessan~ aud out ofproportiou.
Corrurricciorr o( the Europcan Cornrrrurritics i~ Fedcr~rl Rcpublic oj Gc~r~rrrrnr~~. Case zoS~S~, ECR
[tqSó] Page o~-55, Conrrrtis.non of thc Europcnrr Corrnnurritics r Frcrrclr Rcpu[rlic. Case zzo~S3.
ECR [1qS6] Page o,66„ Connrric.áouof thc Europcan Currurtunitics r~ tiintldorn oJDchtnrark. Case
zSz~S;. ECR [tqS6] Page o3-t;, Corrrmi.cáon of thc Europcan Cornnnuritics t~ Irclarrcl. Case
zo6~S.}, ECR [tqSó] Page o3Sh.
Couuuissiou Regttlatiou (EC) No ~SS~zoo,; Official jourual L o5„ zS~oz~zoo; P. oooS-ootó.
Couuuissiou Regulariou (EEC) No. ,;q;z~9z dated zt December t99z "ou che applicariou of
article S5 (;) of the Treat~~ to certaiu categories of agreetueuts, decisious aud coucerted
praaices iu the iusurauce sector, Official joutval L 395, ~t~cz~tqqz P. ooo--oot~.
Article St(3) EC Treatt~.

- Z-

-:s

I.I I



C H. ~PTE R -

law lll Order t0 p10teCt the llltereSiS Of the ll1SLlrallCe COllSttlller, I11SrlrallCe prOVlder,

and the state.
The e~tent to ~vluch the legal developments ui uistirauce market i~itegratiou have

acconunodated the uisurance uiarket iuterests in the Europeau Couunuuitv is
deteruiuied Uv the (uiterpretation of the) Treaty and secoudarv la~v regulatuig the
busuiess of uisiuauce along svith the e~ceptions to the luiuts ui the Treatv aud
secondarv la~v. The e~ceptions, respectuig the uuerests of the i~isurauce markets,
apply ouly tuider strictlv defnied conditions. The (Court interpretations of the)
fieedouis as well as the directives allow jitstificatiou of au obstacle or barrier if it
protects a valid 'uiterest, whether consutner, uisurauce provider or state, is necessarv
to protect that uiterest, aud is a proportiouate nieans to aclueve the objective. Also,
the bost state's uiterests inust not (already) Ue protected by the home member state,
and the regttlation mav not go htrther thau strictlv uecessary to protect the uiterest.
For eiceptious ~vith ~regard to the rides on competition, cooperation Uetween
market participants inust necessarilv contribute to competition ui the uisiuauce
markets, Lnust be i~i the uiterest of the constuuer, mav uot uupose disproportionate
restricrions on the tmdertakuigs uivolved, uor mav it el'ui~inate competition.

1 couclude that the legal development of uisurance market uitegratiou ui the
Europeau Coiiuuut~itv has resulted 'ui ati eluniuatiou of uitenrioual barriers and the
muun~ization of obstacles ~vhile acconunodatiug the uiterests on the uisurauce
uiarkets. The Treary, secondary regulatiou and case la~v have limited the authority of
the member states to regttlate but have also lefr possibilities to protect the uiterests
ou the iristuance markets. hiterstate trade iu the Etu'opean Comuituuty can be
huidered b`. discrunuiatory state regulation oiily if the regulation is necessary and
proportiouate to protect ofticial authority, public policy, public securin~ or public
health, and by non-discruimiatory state regulation onlv if it is necessary and
proportionate to protect a general good. The same is true ~vith regard to the libertv
of the tnarket participants to act. The Treaty and case la~v have lin~ited their liberty
to act for the purpose of market uitegration but has pro~~ded the possibility,
together ~vith secondary la~v, to protect their uiterest on the iusurance markets.

hi sectiou ; the result is evaluated and compared ~vith the results of the legal
development of uistu'ance market uitegration ui the Ui~ited States (see subsequeut
section) ui order to dra~v a conclusiou as to the role of the uistitutional structttre and
grants of authority.

~.~ United States ofAmerica

The litiuts to state authority to regulate are laid do~~~u ui the Ututed States
Constiattion and have Ueen defiued by the Suprenie Coiut and the federal
Cougress. The 1'uiuts on the liberty of market participants are laid do~~ni ui federal
and state law. Although Congress used its aitthority to regulate the busiuess of
uisurance, it did uot use its authoritv to econouucallv uitegrate the uistuauce
uiarkets, but rather to allo~v the coutuiued state regulation and ta~:ation.

The Constitution, federal legislation and Court uiterpretatious of both the
Coustittitiou and the federal regulatious have resulted iu a legal development of
uisurance market uitegration that differs frotn the legal development of insurance
market uitegration iu the European Couiuittiur`'. Rather than hulltlllg the state
authoritv to regulate and act as ~vell as ularket participauts in their libertv to act, the
federal McCarran-Ferguson Act grants individual states the fieedotu to regulate and
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ta~ the busuiess of uisurauce, leavuig market parricipants the libertv to act virnlally
fieè ~~~ trom federal uuerfereuce (uot however free fiom state regulatíon).

As described 'ui chapter 6 the legal development of iusiuauce market iutegrarion
iu the Uluted States of Alnerica is based on the Constinuiou's Comuierce Clause
wluch was uich.lded lll the Consrinltion ro halt state erected trade barriers aud
obsracles benveeu the former coufederate states. Tlie Conuuerce Clause grants
authorin~ to regulate iluerstate couuuerce to Congress. There are uo requiremeuts
uicluded iu the Constinltiou's te~t uor the econouuc iutegration objective. lii
defuuug the Couuuerce Clause, aud there~vith the authority of the Federatiou to
regulate, i.e. the authority of Cougress, the Srlprelne Court initiallv iuterpreted
"coluuierce" to uot uiclude the busuiess of iusurauce aud the federal Cougress not
to have the authoritv to regillate it.

When the Supreme Cot.ut redetuied the reach of the Colnuierce Clause to
uiclude the regulatiou of the busuiess of iust.u-ance ui 19.~0, the federal Congress
used its authoritv to issue the McCarrau-Fergt.lsou Act. As seeu ui chapter 6, the Act
grauts to the states the coutuiued authority to regulate aud taa the business of
iusurauce. It effectively barrs all Couunerce Clause luuitatious, ~vhether direct or
uidirect iu federal Acts, on states' authoritv to regulate and tat the business of
uistuance. T1ie libertv of market participants to act is luiuted bv federal anti-trust
law oulv if the states have not regulated the busiuess of iusurance or in cases of
agreelueuts to, or acts ot; boycott, coerciou, or uitinudatiou. (If the states have
regulated'~r theu Inarket participauts are linuted by state legislatiou.)

The McCarrau-Fergusou Act Iuaintains state arlthoriR~ aud the liberty of market
participants' that had evoh~ed prior to the reiuterpretation by the Supreme Cotut of
the Couunerce Clause. The McCarrau-Fergusou Act very clearlv states that, ui
pruiciple, Acts ofCougress caiuiot uivalidate, uupair, or supersede auy state law that
regulates the busuiess of uisurance or iuiposes a fee or tax ou the busuiess of
uisurance. Tlus allows the states to contuiue to protect the uiterests on their
uisurauce markets. State authoriry to regulate is not completely tree fiom
Coustittltioual luiuts aud federal interfereuce, aud ueither is uiarket participauts
libertv to act fiee fi'om federal law.

Because Congress legislated the busiuess of iusurauce based on the Col~uuerce
Clarlse, the Supreuie Court is refiaiued houi uiterpretuig possible luiuts ui the
Couunerce Clause ~vith regard to the busiuess of uisurauce. The other
Coustitutional articles are not off liuuts with regard to the busuiess of iusurauce.
The Eqt.tal Protectiou Clause of the Fourteenth Ameuduieut, for ehainple, has beeu
uuerpreted to prolubit states from acting arbitrarily or treating siuularly siatated
persons differently, i.e., fi~om discriuunatiou. Although the Equal Protectiou Clause
o"i tue ~oustinlriou appiies to tue óusiness ofiusruauce, die Supreuie Col.trt allows
states to discriuiiuate ui their tahation of foreign uisurance providers ~vheu the
discrimuiatiou bears a ratioual relatiou to a legitiluate state purpose.-~Z ~Vheu the tax

-~~ Not, ho~~~e~-er, iu case of bovcott, coerciou and iutuuidatiou or ~eheu a federal law relates
specificall~- to the busuiess of iusurauce. See sectiou ioi3 ( b) McCarrau-Fergusou Aa:
"Notluug coutaiued in tlus .Act shall reuder the said Shetwau Act iuapplicable to auv
agreemeut to Uo~~cott, coerce, or iutimidate, or act ofbovcott, coerciou, or iutimidatiou."

-.~r The mere euactmeut of state legislatiou is sufficieut for the ezeuiptiou to apply. See chapter 6
sectiou ;..}.

-~2 ~~'cstcrrr R Sout{rcrrr Lite Irrs. Co i~. State Board uf Equali~.rtiurr o~ C~rliforrri~r. .}SI U.S. 6.}S ( t9si),
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bears a ratioual relatiou to a legitunate state pttrpose, ui the particular case a
retaliatorv ta~ to prouiote the iuterstate busuiess ofthe hotue states' uisurers for the
purpose of deterruig other states from iuiposuig lugher tahes thau the home state
uorinally iuiposes, it is allowed.

The McCarrau-Fergusou Act also provides e~ceptious to state authorin- to
regulate aud ta.r- as well as to the libertv of inarket participauts to act free froui
federal uiterfereuce. Federal Acts that specificall~~ relate to the busuiess ofuistu-ance
apply despite the McCarrau-Fergttsou Act, aud cau luiut the states ui theu-
regulatorv freedoui. The Supreuie Cotut ui Bc~rvtett Bnrtk of Mariori Coiitth~ ~~.
NeLcoti ~~ defined `specificallv' iu section ioi2b. It held that the "particular ~vords
`fmauce, banl:ing, and 'uisurance"' ~vere sufficieut to constitute a specitic reference,
hilfi.lli.ug the requireineut of specificallv. Federal law iu tlus particular case
pre-euipted the state regttlatiou, liuutiug the states iu their freedoui to regulate.

The freedom of the states to regtilate and ta.1 ui the McCarran-Ferguson Act is
linuted to the "busuiess of uistuauce". The Supreuie Cottrt euiphasized that the
McCarrau-Ferguson Act ekemption evas not uitended for all the actious of the
uisurauce compat~ies regulated Uy state la~v, but onlv for state regulations coveruig
the under~vrituig of risk, the relarionslup benveeu the uisurer aud the uisured, and
entities ~vithui the iusurauce uidustrv.-~{ Not uicluded 'ui the defuution of "Uusuiess
of uisurauce" are variaUle amiuitv fcontracts ~s without the tmdert,vrituig of risk
offered Uy a life iusiuauce couipatry, uor actious of uou-disclosure of acqiiired stock
between two uisurance compat~ies~~, uor the busuiess of iusitrers.-~ ~Vith regard to
these subjects the states' authority to regulate is liuuted Uy the Constittrtion,
uicludiug the Couunerce Clause, aud federal la~vs.

The exceptious to the libertv of market participants to act free fi-om the
uiterfereuce fi.oui federal auti-trttst legislatiou apply ui nvo sintatious: ~vheu the
states have uot regulated the Uusiuess of uisurauce, aud ~vheu there is au agreeuieut
to bovcott, coerce, or uitiuudate, or act ofboycott, coercion, or uituiudatiou. Section
ioizb states that the federal anti-trust legislarion, Sherman, Clavtou aud federal
Trade Conuiussion Act, applv to uisurance market participants if the states have not
used their regulatorv authority. The Supreme Court ui its case la~v found that the
niere ehistence of state la~v is sufficieut to fitlfill the requu.ement of "regulated by
state law", aud the McCarrau-Ferguson Act to apply.-~S The effecriveuess of state

-;f
-35
-;6

-;s

paragraph 668.
The Supreme Court iu Mctropolitan Lifc in.arrnnce Ca t~. lVard {-o U.S. 369, ( t935) did uot
accept a cliscritniuatorv state tasatiou that imposed substantiallv lo~~'er tat rate ou dotuestic
compauies thau ou foreigu compauies. The purpose of the Alabama statute was the promotiou
of domestic busutess witluu the state bv imposiug ou them a substautiallv lo~~~er tas rate thau
ou foreigu compauies. Because the discriuuuatiou was fouud uot to bear a ratioual relatiou to
the state purpose the Court did uot allo~v the discrimiuatiou.
Bctrneti Bartk o~,tifarioie Canct,~ t~. l~"elsort. 5i- U.S. z5 ( t996).
SEC t~ Natiottal Securitics393 U.S. {53 (1969).
SEC t~. ~'ariablcAintuit~~ Lijc Ltsurartce Compant' o~Antcricci 359 U.S. {{o (t959)-
SEC t~ Natioiral Sccuritres~93 U.S. {53 ( i969). ~~
Group Life 8c Hc~tlth htacrnncc Co. t~. Roral Dru~ Co. {{o U.S. zo5 (t9-g) aud L"nioti Labor Lifc
GrsurartccCa i~. Pirerto. {53 U.S. u9 ( tg3z).
Kiutuer Bauer i93g, z;o.
F. T. C. v. Natioual Casualtv Co„5- U.S. 560 ( i953).
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regtllaClOU IS lTreleVaut.-~'~ TIllS deÍllllilOV Ot "regulated bv state lau'" Wiuts states as
far as ui their choice to regulate, but leaves them complete freedom with regard to
the couteut oftheir uisurauce regulatiou.

Section IOI~b states that the Shertuan Act applies to the busuiess of iusurance
u.respectie-e ~~~hether states ha~-e regtllated ~~-heu there is au "agreeuieut to bovcott,
coerce, or uitimidate, or act of bo~-cott, coercion, or iutinudation". The Supreme
Cottrt uiterpreted sectiou tol;b and fottnd that the bovcott esclusion to the
McCarrau-Fergusou Act ereuiption protects all uiarket participauts.-{~ Not just
iustuance compatues or ageuts but policyholders as ~vell. `l~'ith regard to defuung a
bovcott however, the Supreme Court narrowh~ uiterpreted it. A bo`~cott exists only
~~.heu the parties refilse to deal be~-ond the gi~-en trausaction, thereb~- using
"tuirelated a.ansactions as leverage to aclue~.e the terlns desued".'a' Although the
"bo`~cott" eiceptiou to the McCarran-Fergttson Act ekemption from federal anti-
trust la~vs applies to all uiarket participauts, the Supreme Cotut's detuutiou of
bot~cott Wiuts its applicatiou.

~I couclude that the legal developuieut of uisttrance Inarket iutegratiou ui the
Ututed States of Auierica has uot resulted 'ui an ecououuc uitegration, the
eliu~iuatiou of uiteutioual obstacles or the uutunuzatiou of barriers, that
accouunodates state iusurauce uiarket uiterests. Rather thau luuits to the states'
authoritv to regulate, aud luiuts to the liberty of market participauts to act, federal
legislarion grants the srates an ahnost uuliuiiteci freedom to regtrlate aud tah the
busiuess of uistuauce and erenipts market participauts tiom the application of
federal (anti-trust) legislation. Oulv the Coustitution's Equal Protection clause luiuts
the states' authoritv to regulate aud ta~: and acconuuodates the state uisurauce
market uiterests ~~-ith an eiception to the prolubitiou ofdiscriuunation.

The subsequeut sectiou e~~aluates tlus result, compares it ~~.irh the results of the
legal de~-elopment ofuisurance market uitegratiou ui the European Conuntuut~- and
ch~a~~~s a conclusiou as to the role of the instinltional structtue and grauts of
authority iu these legal developments. -{Z

3 Institutioual Structure and Grauts ofAuthority

In chapter z I described the objective of ecouou~ic iutegratiou aud rhe tneaus, the
instinuional sn.ucnlre and grants of authorit~~ to accomplish it. ~~'hereas iu the
Ututed States of Atnerica a Federation ~vas formed based on a Cousrinltion, ui

-,~ Auderseu Rogers i99z, 906.
St. Paul Firc á- rrrurincGrs. Co. i~. Barri~, ~~S U.S. 5;t (tg-S), Fedcrul Tra~lc Conuni.c.riort ~~. National
Cusu~iltv Co.,;S- U.S. 560 (i95S). ~
St. P~rul Firc 8z .~farine Irrs. Ca v. B~rrr~~ ~;S U.S. S3i ( tg-S).
HartJurdFirc Ir~s. Co. i~. Califorrria,Soq U.S. - 6.} (t993).
Peuv~~ Zagalis, Hartford Fire brsurarrce Ca i~. Calitorrria: Reacscsánf~ dre ApFlication ot the
Mc C~n.rarr-Fcr~uson Ac t to Furcif~rr Rcirrsurcrs, z- Coruell Ivt. L. i. z~i, zSS.
Although tíie legal developmeut of iusurauce market iutegratiou iu the Uuited States has beeu
~.en- limited, the same cauuot uecessaril~~ be said as to the ivtegrariou of die Uvited States
iusarauce markets. Iusuravice market ivregratiou has beeu facilitated tluough the NAIC, a
~~oluutan. orgauizatiou of ivsurauce regulators fi-om the 5 o states, the Distritt of Columbia
aud the foiu. U.S. territories ivsurauce cornuussiovers tluough model la~~-s, regirlatious aud
guideliues.
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Europe a Treatt~ was drafted to create an econonuc conuniuutv of states. Both
sought to provide the means to ecououucallv uitegrate their respective states'
ularkets. The choice for the iustinitioual strucnire that deterulines the legal
relatiouslup benveen the Conunulut~-~Federatiou, aud their respective ll1S[Inltlo115,
states aud citizeus, differ, as do the grauts of authoritv that ~vere inchided 'ui the
iustinitioual docimieuts for the purpose ofeconolluc iutegration.

Altliough the Europeau Colmiiulutv is based on a iuteniatioual Treat~. among
sovereigu states, the member states have permauenth' liuuted their sovereign rights
and have created a new legal order that Uiuds both themselves as well as their
natiouals. The objective of ecouoluic uitegration, the creation of a couuuon market,
is uicluded'ui the EC Treatv and is to be accomplished through linuted and selective
attribution of po~vers to the Colmnulutv uistinltions that have tasks and objectives
to fiiltil in combination ~vith e~press prolubitions for member states and market
participauts.

The states that form the Uluted States of Auierica have I'united their sovereigutv
and have formed a goveruuient that camiot ol~ly make, but also enforce laws. The
Federation is Uased ou a Coustinltion on ~vluch citizens cau attach rights. The
objective of econonuc uitegratiou, the 1'uiutuig of state authoritv to regulate and the
libertv of Inarket participants to act ui order to eluiuliate uitentioual Uarriers aud
nuninuze obstacles to iuterstate trade, lias beeu translated iuto a general grant of
authoritv to Cougress to regulate couuuerce amoug the states.

Both cooperative forlus, the Treatv-based Eiiropean Colmnulun' as well as the
Constinition-based Uluted States Federatiou, have liuuted their sovereign rights,
have created a goveruuient that not oulv wakes but also enforces la~vs, aud grants
citizens the possiUility to attach rights to the EC Treaty and the US Coustinition,
irrespective of their state's laws. Both the EC Treatv and the Uluted States
Constinition uiclude a graut of authority for the purpose of econonvc uitegratiou.
Despite these couuuoualities, the legal developmeut of insiu-ance market uuegration
ilI the EC and tlie USA differ substautiallv.

The neit subsections esanune various elements iu the uistinltioual sn-ucture and
grauts of aiithoritv uI the Treatv aud t11e Coustinitiou and the effect these have had
on the legal development of iustuauce market integratiou iii the European
CO11ll11LlIlltV alld lll the Ulllted StateS Of f~lllel'ICa.

3.I Sovereignty

Botll tlie uieulber states of the Europeall Couulltuutv aud the states of the Uluted
States Federation have liuuted their sovereigutv. ~Vhat the luiuts to the sovereiguty
ofthe member states meant for their authority to regulate the Uusiness of insurance
however was not clear imtil after the parameters of the new legal order were set Uv
the several'uistinitious.

As earlv as 19C.} the ECj foiuid 'ui the case of Costa ENEL-~, that: "The EEC
n~eatv has created its o~vu legal svstem ~vlucll, ou the eutrv iuto force of the Treate',
became an integral part of the legal svstems of the member states and ~vluch their
courts are bouud to applv. Bv creatiug a Couuniuutv of iuiluluted dlu.atiou, having
its own instinitious, its o~vu personalitv, its o~vu legal capacitv and capacitt- of

"{~ Flun~inio Co.aa r E~'.E.L.Case 6~6.}, ECR Euglish special ed. [i96~].
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represeutatiou on the iuteruarioual plane aud, uiore parricularlv, real powers
steiuuuug h-om a luiutatiou of sovereignty or a transfer ofpo~vers from the states to
the Conuniuutv, the member states have luuited theu sovereign rights aud have thus
created a body of law ~vluch biuds both tbeir uatiouals aud themselves.(...)" The
uieuiber states of the Europeau Coiuuiuuity, by sigiung the Treaty, luiuted their
sovereigu rights witb regard to the fields covered 'ui the Treatv. The states as well as
theu. uatiouals are bouud by~ Coimmuuty la~v, the Treatv aud secoudary~ legislatiou.

lii the Uiuted States luiuts ou sovereiguty are e~pressed iu the Coustinltiou's
federal snucntre tluough a divisiou of powers bet~veeu the state goveriuuents and
the federal govermueut. The states 1'uiuted their sovereigmty ~vheu they jouied the
Federatiou. Theu- uitra-state po~vers aud authoriry to regtllate and act are luiuted
only by the uistialtional doct,uueut, the Coustinltiou, and federal Acts, and ouly to
the extend stipulated 'ui the Coustinltion.

Uutil the European Court of Justice and the Uuited States Supreme Coiut
uiterpreted the liuuts to the sovereigutv of the states, aud the Couucil of the
European Coiuluiuuty and Cougress started usuig their authoritv, it remauied
unclear to what ekteut the sigvuig of the EC Treatv aud the Coustinltiou actually
liuuted the states' authoritv to regulate tbe busuiess of insiuauce aud the ho~v it
effected the liberry of(insurance) market participants to act.

The lunits to tl~e sovereiguty ui the Europeau Coimn~uutv uutially did not have
uiuch effect ou state authoritv to regulate the busuiess of uisurauce aud ou uiarket
participauts liberty to act. Ouce direct effect was established, citizeus could attach
rights to the articles ou the fieedom of establisliuient aud the fieedom to provide
services, as well as the rules ou coiupetitiou without prior ueed for direcrives that,
parth. due to the rule on imaninuty, took years to be enacted. Ouce unanimity
decisiou makuig was effectively replaced with qualified majority votuig (ui
couibuiatiou ~vitb the suuplificatiou of haruioiuzatiou, mimlal recogiutiou aud
home coimtry control), the enacaneut of (uisurance) duectives became a less
couiplicated process, resultuig iu the secoud aud tlurd geueratiou of iusurauce
directives ~vithui half a decade, ~vluch determined the luiuts to the regulatory
tieedoui of the states and the liberty of market participants to act.

Iu the Uiuted States of America the divisiou of powers betweeu the Federation
aud the states is deteruiuied tluough an euuuieratiou of po~vers to the federal
govermneut. The Couuuerce Clause grants Congress the authority to regulate
conunerce aiuoug the states. For a long tune it remained iuiclear ~vhether tlus grant
is au exclusive power to Cougress aud how "couuuerce aiuoug the states" is defined.
The Uuited States Supreiue Court developed nvo predoiuiuaut doctruies ui its
lustory of uiterpretuig the estent to wluch the Conuuerce Clause luiuts state
authority to regulate couuuerce aud 'uidirectly~ the liberty of uiarket participauts to
act. ~Vhat begau as selective exclusiveuess, or the coucurreut po~vers doctruie iu tbe
i85o's, chauged to the exclusive po~ver doctruie, or dual federalisui iu the i8óo's, to
renlru agaui to coualrreut po~vers ~vith the Ne~v Deal ui the i93o's.-{;

~Vhere the concurrent po~vers doctruie uiterprets the graut of authority to
Congress as uot eacludiug states froui regulatuig coumierce amoug themselves
(albeit iuider certaiu circimistauces)-{~, the e~clusive power doctruie does so. The

-{{ Little, i9S5, i-~.
-{~ See chapter z.

I~j



CH.~f'TER -

exclusive power doctriue iuterprets the conuuerce clause power to uecessarilv
etclude states' regtilator~~ authorir`-. Both Supreme Court doctriues have had a great
itupact ou the sovereignt~. of the states, aud their authoritv to regtilate. ~Vhere the
concttrreut powers doctruie allows states to regulate ui compliauce with federal
legislation, or bv lack of federal legislation ui the spirit of the Conuuerce Clatise, the
e~cltisive po~vers doctruie siuiply prolubits the states to regulate couuuerce among
the states.

~Vheu tbe Stiprenie Cotirt ~vas asked to deteruuue whether a state cotild regtilate
the busuiess of iusurauce among states iu i868, it set the parameters of the states'
liuut of sovereigutv ~vith regard to the busiuess of uisurance under the etclusive
po~ver doctruie. It found that the busiuess ofuisurauce did not coustiaite conunerce
under the Couuuerce Clause aud that therefore the Uiuted States Constinition did
not graut Cougress the authorit~- to regtilate the busuiess of uisttrance, leaving the
authoritv with the uidividual states.

~!Vith the later return to the coucurrent powers doctruie and the positit-e ans~ver
to the questiou whether federal Acts based ou the Conuuerce Clause applied to the
busuiess of uisurance, the Supreuie Cot~rt found that Congress has tbe authoritv to
regtilate. The legal development of -5 years of state uistu-auce regulatiou ~vas aii
uuportaut factor for Cougress wheu it tised its autboritv to regtilate the bt~suiess of
uist~rauce. Enacting a federal law that regulated the busuiess of uisurance could
uivalidate state uistirance iuarket regtilation. Not euactuig oue ho~~-ever uieant tliat
states could oiilv regtilate "ui tbe spirit of the Coumierce Clause", wluch was to be
deteruiuied bv the Stipreme Court. Congress' solution to the iuipasse ~vas a federal
Act that grauts the states the contuiued authorin. to regulate and tai the busuiess of
iusurance. Tlus preserves state legislation and prevents the Supreme Court froin
uiterpretuig the Conuuerce Clause (and its luiuts) ~vith regard to the busuiess of
uistuauce.

L"uiuts to state sovereiguty are set lll bOth Cbe European CollllllltllltV and the
Uiuted States of America bv uistitutional documents. Although these documents
provide luiuts, the parameters that clefine these 1'uiuts ~vith regard to the regulation
of tlie uisurance uiarkets have been aud still are determiued bv Conuuuiutv and
federal iustitutions.

3.2 I11st1tt1t1011S

lii order to make econouuc iutegration possible iustitutious inust be able to not oulv
niake but also uuerpret aud euforce the law, i.e., etercise authorin-. The etercise of
authority b~~ the uistinitions has had a decisive itupact on the legal development of
uisurauce market uitegration iu the Europeau Conunuiutv and 'ui the Uiuted States
of Auierica bv settuig the parauieters tbat defuie the l'uiuts to state sovereigiitv.

Althotigh ui the European Conunuiutv the Cotincil is granted tlie authoritv aud
task to make laws based on the Treatv, iiutiallv decisiou maknig ui the Cotuicil was
subject to a veto right held b~~ ever`--iuetnber state. Unauuuitv uiade la~~~uiaking a
difficult and time consuming process. The first geueration uisurance directives took
ahnost t~vent~~ vears to be enacted. Because of the requirement of unaiunut~~ and the
requirernent that the Cottncil bad set for itself ui tbe General Programs to
coord'uiate the member states' rules, la~vs aud regtilations, the uutial la~sanakiug
steps iu the ecouoiuic uitegration of the insurance markets ~vere verv slo~v. After
etfectivelv replacuig tuiaiunun- ~vith qtialified majoritv votiug aud the-ameudtueuts
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to the Trearv bv the Single European Act of the late 19áo's, the iusttrauce market
uitegration process accelerated. ~Vith the abilitv to e~ercise regulatory authoritv aud
uiake la~vs ou the Uasis of qualitied uiajoriry voriug, tUe secoud aud durd geueratiou
of uisurauce directives ~vere enacted ~vitluu 5 years, facilitatuig freedom to provide
ser~~ices and the creation of a single licence, munlal recogtutiou and home cotrntry
coutrol.

The European Court of [ustice eusrtres iu its interpretatiou of the Treaty,
secoudarv regiilatiou, aud state aud market participaut acts tUat Cotnuii~uiry la~v is
observed Uv relatuig the Treary articles to tUe geueral aud specific objectives of
Coliuutinitv la~v.-;~ ~Vlule the Couucil struggled ~vith la~vuial.-ing to facilitate the
uitegratiou process, the EC1 contiuued the integratiou process ui two ways. First it
iuterpreted the Treatv, establislung in case law that the realizariou of the freedouis,
although the Trearv~required the Couucil to facilitate it ~vith the euactuieut of
directives, did uot depeud ou the actious of the Cottucil. Aher the trausitioual
period-;- the Treatv articles on the heedom of establislunent aud the heedom to
pro~zde services could be relied ou bv citizens before their uational courts.-{'
Second, after tuid'uig direct effect of the articles on the freedom of establisluuent
aud the fieedoul to provide services, it iuterpreted the uiealuug of "equal treatlueut"
ui these treedoms to cousrittue more than the proluUitiou of discruiunatiou ou the
Uasis of uatiouality or place of establislmieut. It fot~ud the Treaty to prolubit
uatioual uieasures withotit distinctiou to uatioualiry or place of establisluneut that
"luuder or make the eaercise of the freedom of establisluneut less attracrive", and
uatioual uieasures ~vithout distincriou to uatioualiry or place of establisluneut that
are "liaUle to prolubit or otherwise unpede the activities of a provider of services
establisUed 'ui auother tneuiUer state ~vUere he la~vfirlly provides suiular services".-{~~

~~'itU its uiterpretation of the Treaty the ECi not ot~ly sped up tlie ecouonuc
integration, iucreasuigly linutuig states in their authoriry to regulate and act, it also
aided 'ui an ecouolnic uitegratiou process that acconunodates the uiterests of
InemUer states' (iusurance) markets: aud duected the Cotmnissiou ui the drattiuig
aud the Council iu the enactlneut ofthe uisurauce directives.

~~'here the Trean~ provides a luiritative list of exceptious to discrunuiariou, the
ECi developed the "rule of reason" ~vluch complements the justiticatious iu the
Treaty ~vitU jtistiticatious for uou-discriluiuator~~ state rules aud regulatiou that forui

-~~ Kaptevu zoo3, ;59.
-{- The trausitioual period had esPired and the ECl fotmd that secoudatti- legislatiou was uot

required for the rnle of uatioualit~- to apph- to the right of establisluneut. It stated iu Jean
Reiar~crs r BeliJinrr State ( Case z--.}, ECR [tq,.}] Page oo63t, paragraph z6) "article Sz thus
imposes au obligatiou to attaiu a precise result, the fiilfiltueut of ~s-luch Liad to be made easier
bc, uot made depeudeut ou, the iiupletueutatiou ofa program ofprogressive tneasures."
Craig de Birrca t99S, -33.

-;s Althotrgh tbe Commuuin. had uot impletneuted all measures iu the Geueral Progratns, the
ECl fouud that because "the rule ou eqtral treattneut ~~-ith uatiouals is oue of the firudameutal
legal pro~.isious of the Couunuuin"it is "capable of beiug directl~~ iu~~oked bv uatiouals ofall
the other metuber states" aud " is heuceforth sauctioued ~s-ith direct effect." Je~rrr Rc~~rurs ~~
Belflian Statc Case z--.}, ECR [tg,.}] Page oo6;t, paragraplLS z~-z5„o.

-i~~ Craig de Burca t99s. --45.
Rcinhara Gebhnrd i~ CorisiBlio ~lell'Orrlirre rlegli A~~i~ocati e Proarrutori di Milano. Case C-55~9-1.
ECR [tqgs] Page I-o{t65, Mar fred Srï~er i~ Deruremc~~cr 8z Co. Ltd. Case C--6~go, ECR [tqqt]
Page I-o.}zzt.
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oUstacles aud Uarriers to free iuterstate nade. It provides tUe oppornuutv for
Inelnber states to maiutaili uon-discruiuuatorv state regillatious tliat protect
"pressiug"-~" or "ilnperative reasous relatuig to the public interest"~~ even though
these forln obstacles aud Uarriers to free iuterstate trade. Tlus is pernutted ho~vever,
ol~lv wheu these regtilations are objectivelv necessarv, do uot go Uevoud what is
uecessarv to protect tUe uiterest-j2 aud Uave uot Ueeu regulated Uv Couunulutv
la~v.-~~ The European Cotu't of ]ustice colifumed the applicatiou ofthe rule ofreason
to tlie Uusuiess of iusurauce ui the "uisurance cases"-{a ui the 198o's, allo~vuig uou-
discriuuuatorv state regulations that although obstacles aud Uarriers to free
iuterstate trade, protect the geueral good.

The ECJ decisiou iu the "iusurance cases" made clear that the lack of
haruioluzatiou Uv tlie Couucil (of uatioual rules ou tecluucal reserves aud assets)
allowed melnber states to justih- non-compliance ~vith the freedoms. The ECJ founcí
that a host state uiav restrict tUe freedoui to provide services ~vith uatioual
provisions ~vluch are justified Uv the general good. Iu tlus particular case the
protection of cousumers. Tlus case la~v resulted 'ui the inclusiou of cousluuer
protection as a valid justihcatiou for uicolnpatiUle (non-discrunuiator~-) state
regulatiou Uv the Conunissiou iu its revised proposals for the secoud geueratiou
uisurance duectives.

Wheu the Secoud Coiuicil D'u-ectives ~vere euacted, discrepaucies Uet~veeu
national rules on tecluucal reserves and assets had uot as vet Ueen harmol~ized.
TUese svere eluiuuated'ui Couucil Directive 91~6~.~~EEC dated 19 DeceuiUer IqqI 011
the aluiual accouuts and cousolidated accouuts of uisurauce Iuidertakiugs. TUe
protectiou of constuners as a justificatiou however, was eitended to "the general
good" as a justification ui the Iqg? tlurd generatiou uisurance d'u-ectives for state
regulatiou that is nou-colnpliaut ~vith the uisurance directives, i.e. secoudarv
legislatiou. The uiterpretation of justificatious "in the general good" has suice theu
follo~ved the ECJ uiterpretatious uivolviug the rule of reasou. The result is that the

-Si~

-;;

-;;

ClarrsRarrrrath~~ Mirristrc dclrr ~unicc. Case C-to6~qt [tqqz] ECR I-335t, paragraphs zq aud3o.
Dictcr Kraus t~ Lmrd Badc7r-1Viirttcrrrbc~rg. Case C-t9~9z ECR [t99;], Page I-otC(;,paragraph3z.
Conrrrricriorr of thc FuroErcnrr Comrnunitics r Fcdcral Rcpu6lic of Gcrnram~. Case zoS~S.}. ECR
[t9S6] Page o,-55, Paragraph ,,: "It therefore appears that ut the field 'ut questiou there are
imperati~~e reasous relatiug to the Nublic iuterest ~-luch mas- justifs- restriaious ou the freedom
to pro~-ide sen-ices, Nro~-ided, ho~~~e~-er, dtat the rules of the state of establisluueut are uot
adequate iu order to aclue~-e the uecessars~ les-el of Frotecciou aud that the recluiremeuts oFthe
state in ~~.luch the sen~ice is pro~ ided do uot exceed what is uecessan. iu that respect."
Thicjjr~~ i~. Conscil dc L'Ordre rícs A~.uc~ru a la Cour dc P~rris. Case -t~-6 [tq--] ECR -65,
paragraplts tz aud tS.
For all practical purposes ho~~~ever, the geueral good exceptiou in the third geueratiou
iusurauce directi~~es is defined bv the ECj accordiug to the rule of reasou, apph.iug the ntle of
reasou to state regulatious aud acts that ha~-e beeu luuited iu secoudan- Commuuin~
regulaciou.
Kapte~~u zoo;, 5.}.}.
Corrtrrri.csiorr or thc Errropcarr Comrnurritics t~ Fcdcral Rcpublic o~ Gcrrrram~. Case zoS~S.{, ECR
[tqSó] Page o;-55, Corrrnritsion o~ thc European Corrrrrrruritics r Frcrrch RcErublic. Case zzo~S;.
ECR [tqSó] Page o36(;, Cornrnis.àon o~ thc ErrropcarrCorrrrrruniticst~ hirr`Idnrrr u~ De~rrnrark. Case
zSz~S3. ECR [tqS6] Page o3-t3, Corrrnri,cnorr of thc Europcarr Corrnrnnritics i~ Irclund. Case
zo6JS.}, ECR [t9S6] Page o3Sr.
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conditions developed iu the rule of reason case la~v appl~' to the geueral good
jusritication ui the tlurd ofthe rluee generarions ofuisttrance directives.

Before the creariou of the Uluted States, the :~rricles of Confederation did uot
grant the Confederation aud its onh' uisrinltion, Cougress, the aurhoritv to biud the
states ui Inatters of conunerce uor did it provide an uistinltiou ~vith the meaus to
enforce or uiterpret the law. The federal Coustinltion introduced au instinltional
structure that deterluiues the legal relationslup between the states, the uew
Federatiou aud bet~veen the several uistinltions, laving do~vn not only tlie la~v bllt
also the authoritv of the federal uistinltions to make, enforce and 'uiterpret the la~v.

Article III section z of the Uluted States Coustitutiou grauts the Supreme Court
the autlioritv to uiterpret the compatibilitv ofstate acts ~vith the Constialrion. Iu the
case of Marbur7~ v. Mczdisorl-~~ the Silprelne Court ho~vever coufirlned its o~vn
authoritv to iuclude constinltional (judicial) review. It asstuned authoriry to
uiterpret the Coustittltion, federal la~vs aud the colnpatibility of federal la~vs ~s~ith
rhe Cousrinlrion.

~~'ith the authoriry to iuterpret the colnpatibilitv of state acts ~~7th the
Constitution, the Supreme Court e~ercised its authorirv aud found the busuiess of
insurance not to regulate "couunerce" lll PlI1lI l~. Vll'illiUl7 lll Ió6s. TInS deClSlOll llOt
onlv deterlnuied the compatiUilirv of a state act ~vith the Coustinltion, it defined
conunerce ui the Constitution's conunerce clause not to uiclude the busuiess of
uisurance, effectivelv removiug Cougress' Couuuerce Clause authoritv to regulate
the Uusiuess of uisurance. Tlus decisiou deternuned the legal developuient of
uistuauce Iuarket uitegratiou ui the Ulutecl States ofAlnerica.

Seventv-five vears afrer its ilutial uiterpretation of conunerce, the Supreme
Court agaiu elercised its authorir`~ to interpret, reversed its uiterpretatiou, and
confulned that federal anti-a'ust legislation, based on the Constinltioual Conunerce
Clause, applied ro the busuiess of iusurance. The Suprelne Cotlrt elnphasized 'ni its
judgmenr~~~ tliat it no~v ans~vered a ditferent quesriou: whether a Congressional Act
applied to the business of uisurance ~, wlule earlier it had Ueen asked to decide the
ettent ro wluch the Conunerce Clause deprived states of the power t0 regulate the
insurance Uusuiess ui the absence of Cougressional actiou. Iu both sinlarions
ho~vever it uiterpreted the reach of the Conunerce Clause but uuder ditferent
docrruies.

Ou several occasions suice the abandomueut of selective e~clusiveness (dual
federalism doctruie) the Supreme COtut uiterpreted Cougress' silence with regard
to the ilnpact of the Conunerce Clause to linut the íreedom of the states aud market
participants to regtllate and act respectivel~.. The Suprelne Coilrt was likelv to
iuterpret the Conunerce Clause to luiut states' virnlallv tuilinuted freedoln to
regulate aud ta~: if a case ~vere to preseut itself: The euactment of the McCarrau-
Fergtlson Act broke Cougress' (short) conuuerce clatlse silence with regard to the
brlsuiess of iusurance. It stipulates the contiuued regitlation aud taxation of the

-s itil~trbiir~' ~~.111~idison, S U.S. i3- (iSo3).
-S6 C'.S. i~. South-E~ictcrn C'ndcru~ritc7s Associatior~„zi U.S. 533 (19~~)-
-s- C`.S. i~. South-Eastcr'ri Undcwirrircrs Associatiurr, 3zz U.S. 533 (19-1~). 5-lS ~~Toda~' however cve are

asked ... uot to uphold auother state lacc., but to stril:e docvu au Aa of Cougress wluch was
iuteuded to regulate certaiu aspeas of the methods U~~ wluch iuterstate iusurauce compauies
do business: aud iu so doiug, to uarro~~' the scope of the federal po~rer to regulate the activities
ofa great busiuess carried ou back aud forth across state liues."
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UUSll1eSS Of ll15111"allCe Uv Che S[aCeS, SCOpplllg the Sllprellle COllrt fY0111 lllCerpreClllg

Che CO111111erCe C1a11Se alld 1CS (pOSS1Ule) 111111CS CO SCdte al1C1101'1[1' CO reglllaCe alld Ca.l"

tlle Ullsiuess of insluauce, and ularket participalits' liUerrt. to act.
The Supreme Court's ulterpretation of the Constinltion's convllerce clause

autllorin- is uot the olilv ulfluence ou the legal developulent of iusurance market
iutegration. Tlle Supreme Court Uas folnid the Constitlltioual Equal Protectiou
clause Co prollibit discrunination, lillliting the states ill their fieedonl Co discrilllillate
iu ta~ilig foreign iusllrance providers ~vheu discrullillation bet~veen foreigll and
domestic corporatious does noc Uear a ratioual relation to a legitiluate state
purpose.-sti Also, iu e~ercisulg its authoritv to iuterpret the McCarran-Ferguson Act,
tlle Sllpreme Collrt Uas ulfluenced the ulsuralice lllarket ultegratioll ul tlle Ullited
States of Aluerica. It narro~vlv defiued the Uusuless of ulsurance ul tlle McCarran-
Fergllsou Act, luiutulg the freedoln of the states to tUe Uusiuess of ulsllralice oulv.
Despite tlle lullited applicatioll of tlle act to "tlle Ullsilless of ilislu'alice", tlle
Sllpreme Collrt's uiterpretations do not uiterfere ~vith Congress' chosen direction
ui regulation. It has iliterpreted "regulated" ul the McCarran-Ferguson Act Uroadlv,
aud "Uovcott" narrowlv, Uouorulg Coligress' decisioll to leave it to the states to
regulate the Uusiness of ilisurance, and follo~vilig the objective of the McCarran-
Fergusou Act ~vllich is, coutrarv to the objective for the Constitlltional Couunerce
Clause, iliclllded iu tlle McCarrall-Fergllsoll Act.

Euactiug la~vs and 'ulterpretuig the Treatv (EC) or Constittltion (US) aud other
regulations is Uased ou tlle esercise of tlle~ autlloritv gralited Uv tlle iustitlltional
docluueuts. Both the Council (on a proposal Uv the Conullission) aud Cougress are
granted the authoritv to regulate, aud both the ECJ aud the Supreme Collrt have
Ueen grauted authoritv to ulterpret the la~v. The exercise of their respective
authorities Uo~vever, as a task or an optioll, or to accolliplisll au objective, depeuds
on the word'ulg of the uistitlltional doauneuts. The authoritv colnbilled ~vith tasks
and objectives to accomplish, unpact the exercise of authoritv, and deternlille Che
legal cle~~elopnlent of insurance market ilitegration and its accollunodation of state
ulslu~auce nlarket ulterests.

3.3 OUjective, Authoritv and Task

The uiclusiou of the objective to econonlicallv ultegrate the markets ul the EC
Treatv has provided its iustitutions ~~zth a clear direction ui setting the parallleters
that defule the lilllits to states' regtllat0l~. ti'eedom. This, comUiued with the
allthoritv aud tlle task to accolliplisll tlle objective, paved a patll tUat the Ellropeall
COllllllllllltt~, its member states alid cirizens, although at variaUle speed, could uot
Uut follow. The Ullited States Cousrinltion does not ulclude the objective to
ecolloulicallv ultegrate the states' markets. The Wllits on state sovereiglitv is set ul
the Coustitution ~vith a general grant of authorirv to Congress to regulate
collullerce alllolig the states ~vitllollt an objective or a task to acco111pGs11. Tlle lack of
Uotll tlle oUjective alid task ul the ulstinltional docluuelit llas luade the llse of tlle
authorin- for Congress optional and the ulterpretation of the Conunerce Clause Uv
tUe Suprelue Court a questioll of alltlloritv ratUer tllall directioll. Tlle reslllt is t~vo

-ss 1Vcstcrn 8: Southcrn Lifc bis. Co i~. Stnte Board o~Equali:~ltion of Californin. ~51 U.S. 6~S (19S1),
paragraphs 66,-668.
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~'er~' differeuc Supreme Cotu~t doctriues that ha~-e ~-ariouslv uiterpreted the luiuts to
state so~'ereigntv, aud lia~'e set the path for the legal de~'elopment of uisurauce
market uitegratiou as it evsts ui the Uluted States toda~..

~Vhen the states createci the Federation and the Couuntu~it~~ and liuuted their
fi~eedoui to regulate aud the freedoui of uiarket participants to act, the~' did tlus ui
order to beuefit ti~oui the outcome. (One ot) the objecti~'e(s) ofboth tuuous ~~-as, as
seeu in chaprer z, the eluiuuation of the oUstacles aud barriers benveeu the states
that huidered trade amoug theui and 'uiterfered with ecouoliuc gro~~-th aud
interdependeuce.

Iu tlie Treatv establislung the Etlropean (Econoliuc) Couuuultit~. the oUjecti~-e of
cooperation ~~'as uicluded 'ui the preamble la~'iug "the fouudatiou of au e~-er closer
uluon amoug the peoples of Europe" ~~'ith the econonuc uitegratiou of the states'
lnarkets uito one conunon Inarket. COnuuututv instin(tions have been granted the
authorin' aud charged the task to econou~icallt' uitegrate their Inarkets. Based oli a
luiuted and selective attribtttion of po~~'ers ~"the Treaties set up a svstem for
distributu~g po~vers auiong the ditferent Conmuuutv iustitutions, assigi~ing to each
uistin(tion its o~vn role ui the uistin(tional strttcn(re of the Couunulut~' and the
accomplisluneut of the tasks entrt(sted to the Colmntuun' iu tlus Treat~'."-~~
TllrOllgll e~ect(ting these tasks the objectives of the Europeau CODUnutun' are
realized.-h" ~

The combination of an oUjective, a graut of authoritv, and a task for the
instinuions iu the EC Treatv, resulted 'ut ilmuediate action ~vith regard to the
econonuc iutegratiou of the member states' markets ui general and the iusurance
market ui partia(lar. The Cotmcil ~vas ordered 'ui articles 5.{ aud 63 -~' ofthe Treat~~
establislung the European Ecououuc COllllllullltV to forniulate n~.o general
programs, one for the abolition of the resn.ictions to the freedom of establislmient
and one for the aUolition of the restrictions to the freedoni to pro~.ide ser~'ices
Uefore Iq63.

Iu these General Programs the Council coufirmed the authoritv of the
Conuntuutv to integrate the uisurance market. ~Vhere the Council established the
COtllllltllllt~''s authoritv to linut states' so~'ereigut~' for the ptu-pose of creating
ti.eedoui ofestablisluneut for insurance providers alid freecioul to pro~-ide uistu.auce
ser~zces iu 196" it ~vas onh~ ui IqS, that the European Cotu.t Ofjustice confumed the
COI1llI1111llC~''S atlChOr1CV CO Illlllt the ll1Slll'a11Ce lllarkeC paYClClpallts' freedom to act,

for the creatiou of a svstem of fair competition on the iusurance market. Although
the Cotmcil hacl not etiea(ted its task in the Treatv articles on competition, the
Colnnussiou e~ecuted its task to eustlre the application of the pruiciples laid do~vn
ui articles 81 and 8z EC Treat~', ~~'luch resulted 'ui tlie appeal to the ECj in t9S-, the
Saclr('er:cichcrer case.'~~- There it was asked ~~'hether the rules oli competition applied
to the busuiess of uistuance. Guided Uv the Couuntuutv Objecti~'es it set the l'uiuts
for uiarket participants. ~

-s9 Europcarr Pnrléarrrc7rt i~ Corrncil of thc EuroPcan Corrurunritics. Case C--o~SS, ECR [Iqqo] Page
I-ozo.}t, paragraph zl

-fi" Bareuts Briulalorst zoo„ I2I.
-~' Ameuded.
-~z ~'cmband rlcr Sachi~c~rsichc~rcr c.6'. i~ Comrrricciorr of thc Europcon Conrrnrmitics. Case ~5~55. ECR

[195-] Page o0.}05. ~
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The ECi also set the parameters for the liuuts to state sovereigut}' ui the Treatv
articles b~- lack of Cotuicil actiou ui uialàug Couuntuut~. legislariou. Beuig giveu the
authorit~. aud the task to eusiu'e that iu the iuterpretatiou aud applicatiou of the
Trear~' the la~~~ is observed, relatuig thew to the general and specihc objectives
uicluded iu the Treatv-h~, tlie ECJ fouud direct effect of the fieedoui ofestablisluueut
and the heedom to pros~ide ser~.ices. Iu the case of Re~~riers i~. Bel~iutri the ECJ fotwd
that the trausitioual period had eapired aud that secoudarv legislatiou ~~~as uot
reqitired for the rule of uatioualit~' to apply to the riglit of establisluneut. It stated
"article 5~ (...) unposes au obligatiou to attaui a precise resttlt, the fitlfilhueut of
~~-luch had to be made easier bv, uot tuade dependeut on, the unpleuieutation of a
prograui ofprogressive uieasttres."-~~ And 'ui the case ofJoltarntes Hcnr'i~7ts Maria t~rnt
Bir~cber~c~i r Bestiutr t~cm de Bedryfsvererii~irtfl i~oor Meinahrijverltc~íd article 59 became
"twconditioual ou the expiry' of the (nansitional) period" aud has "direct effect"
~~-luch means that it can be relied upon before a uational court as far as the~- seek to
"abolish all discruuuiatiou agaiust the persou pro~'iduig the ser~-ice b~- reasou of his
nationalin- or the fact that L~e is established in a mewber state other thau that in
wluch the ser~'ice is provided."-r~s

ili the Ututed States of America a differeut sintatiou etists. hi additiou to the
authoritv to regulate conunerce among the states, Congress has uot beeu given the
task to regulate, nor has the ecouonuc uitegratiou objecti~~e beeu uicluded 'u~ the
Conunerce Clause or the Constinttion. Although grauted the authority~ to regulate
conunerce amoug the states, without the task to regulate, Cougress had refrauied
fiom regulatuig the busiuess of uisurance at the tune the Supreme Cotut was asked
whether a state could regttlate it.

~Vhere the ECi iu its decisious is gtuded by the objective(s) of the Treatv, to
eluiunate the uiterstate barriers aud the obstacles that prevent ecouomic uitegration,
the Supreuie Court's oiilv Coustitutioual refereuce is the geueral graut of aitthority
to Congress "to regulate coLiunerce among the states". The objective that was
pursued ~~'ith the uiclusion ofthe article iu the Constinrtion, to halt the development
to~~~ards protectiouism and ecououuc ~varfare among the states and to secure
freedom ofcotmnerce and fair competitiou uatioinvide r~c~ as well as to effecntate tlie
ecououuc uitegratiou of the states, au obstacle fiee market ~vith "unresnauied
uitercourse Uet~veeu the states theuiseh-es", is uot uichrded 'ui the Coustinttiou.
~~'ith ouh- the graut of attthorit~~ to regulate cotuuierce aiuoug the states ui the
Consrinttion, the Supreme Court uiterpreted the Conuuerce Clause as a question of
authorit~- rather thau one ofecouomic uitegration. Duruig the era ofdual federalisin
it determuied e~clusi~.it~' of authoritv for the states based on tlie defuution of

-c;
-r,~

-a;

-r,r,

Ka~te~~u zoo~, 359.
Jcarr Fe~~~ucr:c r Bclgian St~nc Case z--{, ECR [t9-.}] Page oo63t, paragraph z6.
Craig de E3urca t99S, -~;.
Jo{rarmc~ Hcrrricu~ ~laria i~an Birrsbcrgc'rr i~ Bcstuur i~arr rlc Bcdrijjsocrc~ri~ing t~oor Mer4urln~t~cnc~icl.
Case3;~-~, ECR [t9-.}] tz99, paragraplis z~, z5 aud r.
No~~~ak Rotuuda t995. t39.
"T~~-o geueral coucerus for the draftiug of the Coustittuiou iu geueral aud the Cowwerce
Clause iu particulat; t) the po~~-er wust Lia~-e beeu weaut to put au eud, either iu itself or
tlu-ough federal legislatiov, to the trade barriers aud tariffs ~cluch had led to the ecououiic
probleuis duriug the precediug period; aud, z) the uatioual ~o~~ er wust ha~~e beeu iuteucled to
be broad euough to deal ~~ ith the n.~e of ecouowic problews of the uatiou as a uuit."

15~



S~rntnt:~[;v:~!vD Cowc~us[orv

"couunerce" aud "amoug the states". It found that the busuiess of uisurance did uot
constitute "couimeire" and determuied that Cougress did not ha~.e the authoritv to
regtilate the busiuess ofuisurauce. ~

~~'heu -5 ~-ears later the yuestiou arose ~~~hether Conunerce Clause based federal
la~~. applied to the busuiess of uisurauce, the Supreme Court re~.ersed its earlier
decision on Congressional authorir,~. ~~'ith its concurreut po~~~ers doctriue it
replaced dual federalism aud found. tliat Cougress does have the authorit~- to
regttlate. Tlus authorit~- does uot automaticall~~ depri~-e the states of authorin- to
regulate as loug as state regi[latiou is ui couipliauce ~~-itli federal la~~.. Shoi[ld federal
law be wantuig howe~~er, it is lett to the Sttpreme Court to uiterpret the
cougressioual sileuce o~~er matters of coimnerce aud to uiterpret the e~tent of the
states' authorin. to regt[late aud act regard'uig uiatters ofuiterstate couunerce.-~'

Cougress enacted the McCarrau-Fergusou Act. Tlus Act's purpose is the
contunted regulation aud tatiation of the busiuess of uisurance Uv the states. The
Supreuie Cotu-t has, as ~vith its uiterpretatiou of the Couunerce Clause, uiterpreted
the McCarrau-Fergusou Act as a questiou of authorite~. It has defuied "busuiess of
uisurance" aud has set the Act's botmdaries to state authorit~-. It has uiterpreted its
couteut based ou the objective of the McCarrau-Fergt[son Act; the coutuii[ed
regtdatiou aud talatiou of the busuiess of uisurauce bc the states. Detuiing
"regi[lated" broadlv aud "bo~-cott" narro~vlv has resitlted iu an ahnost tuiliuuted
freedom ofthe states to regttlate aud ta~ the busuiess ofuisurauce.

Also ui its uiterpretatious of other Coustitutioual articles iu relatiou to the
bitsuiess of uisurauce, the Coustin[tiou does uot provide au objecti~-e as a guide for
directiou. The Equal Protectiou Clause, prolubituig states from actuig arbin-aril~- or
treatuig suiularl~- sin[ated persous differentlv was uutiallv, at the tuue of dual
federalism, foiuid to be uiapplicable to the area of uisurauce regulatiou. Li the tsós
case of Pnu] i'. Vit.ilittin the doctruie was established that "a state ma~~ uiipose tales
and conditions at its untèttered discretiou on foreign [uisuraucé ~ti] corporations, ui
returu for grautuig the pri~~ilege ofdouig bi[suiess ~vithui the state".-~~~

lii Igc41 ho~ve~.er, ~vith the McCarran-Fergusou Act grautuig the states the
continued regulatiou aud taxatiou of the busuiess of uisurance, the Supreme Court
ui LVcstcrrt 8z SoutHer~ti Lifc Insurnticc Co. v. stntc Bonrd of Eqtutliratiott of Cnlifot7tia
considered it established that "whate~~er the eitent of a state's authorin- to elclude
foreigu corporations from doiug Ut[suiess ~vithui its bouudaries, that atithorit~~ does
not justi~- nnpositiou of more onerous taxes or other burdens ou foreign
corporations than those unposed on domestic corporatious". Li tllis case the Court
established that iu principle discrunuiatiou Uenveeu foreigu aud domestic
[uisurancé -~~] corporations ~eas not allowed, utiless however, the court added, "the
discruuuiariou bet~veeu foreigu and domestic corporations bears a rational relatiou
to a legitiuiate state purpose."-' Aud agaui, ui~like the `rule of reason' ui the

-c'- Sullieau Guuther zoo.}, io.
Leuaerts igSS, t6.

-~S Ms- additiou.
-by ~t'cstcrn 8z Southcrrr Li~e Gis. Co i~. Statc Borira o~ Eqtrnliuirion of~Califi~rnia. .}5t U.S. 6.}S ( i9St),

653. ~ . .

--~ Mt. adclicion.
--' ~~"c~ctc~rn R Southc~rrr Li~c Ins. Co v. Statc Board o~ Equuli:.rrion o(Calijorrria..}5i U.S. 6.}S ( tgSi),

paragra~hs 66--665. ~
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Europeau Coimnuiut~~ case la~~-, just as iu the uiterpretatiou of the McCarrau-
Fergusou Act, the Supreuie Court iuterpreted the Coustinitiou's articles uarrowl~-,
treatuig theui as questions ofautlioriri~ rather thau directiou, by virtue of the lack of
the oUjecti~-e to ecouon~icall~~ uitegrate the states' markets ui the text of the
Constitutiou.

.~ Conclusiou

~S'ith the legal de~.elopments of uisurance market uitegratiou ui the European
Couuuiuurt- aud the Uiuted States of rlinerica aud the role of the ll1SCltllClollal
structiire aud graut of authorin~ ui its results, I couclude that ses-eu eleuieuts of the
uistitutional strucnire aud grants of authorit~~ can facilitate legal developmeuts of
uisurance market uitegratiou that accouunodates state iustuance market uiterests
among states.

First, states have to accept a lunitatiou of their sovereign po~t~ers. Wheu the
member states of the Ei~ropean Conuntuun~ and tl~e Uiuted States of America
liu~itecl their sovereign posvers thev luiuted their regulatory freedom.

Secoud, the ue~t- cooperatis~e uiuou of states uiust create au iustinitiou that cau
make la~vs. The ~-eto right u~ EC decision malcing granted each state the right to stop
decisiou uialcuig, hold'uig back uiarket uitegratiou. Oiilv after uuauuiuty ~~~as
effectivel~- replaced with qualified majority votuig did the uitegratiou process
accelerate allo~~-uig the Couucil to make laws.

Thu-d, it uiust uiclude au uidependeut Court ~vith the authoriry to iuterpret the
uistitutioual dociuiieut aud the authoritv, either d'u-ect ui the uistin~tioual doauneut
(Treat~~) or b~. usuig its uiterpretative powers (Supreme Court), for judicial review.
Tl~is sva~~ it cau uiterpret the uistinitional dociuueut and judge iustinitioual aud state
coiupliauce.

Fourth, the uistinrtioual document un~st coutaui articles tiom ~vluch citizens can
deri~-e rights and ~~~luch the~. cau enforce u-respective of their uatioual la~t-s. ~Vith the
lin~it of so~-ereigutt~ iii the Ui~ited States the articles of the Coustinition cau be
judiciallv enforced agauist states. ~~'ith the Wnit ofsovereiguty ofthe uiember states
of the Eiuopeau Coimnuiutv the ECi has uiterpreted the EC Treatt. to uiclude
arricles tiom wluch citizens can deri~~e rights and that can be euforced before a
court, uot oulv agauist the uieiuber states, but against the uistinuious aud other
citizens as well.

Fifth, the objecti~.e of ecouou~ic i~itegratiou uiust Ue uicluded 'ui the iustin~tioual
dociuneut to pro~-ide duectiou to the uistinitions ui the applicatiou of theu~
authoritv and the u~terpretatiou of the articles of the uistin~tional doauueuts. The
Constinftion, although citizeus can deri~.e rights from it, does not uiclude the
objecti~-e for ~~~luch the grant of authoritv to Cougress was uicluded. The
Constinirion does not pro~~de guidance ui its uiterpretatiou or use of the authority
granted to the Federation, Uut is an instinftional document that determuies the
autliorit`- of the federal go~-ernuieut aud there~~-ith the authorit~~ of the states. The
Treatv does uiclude au ecououiic uitegratiou objecti~~e, pros~idiug the uistitutious
uot oiil~- ~~~ith gttidauce as to ho~~~ to use their authority, but also settuig the directiou
of the cooperati~-e effort.

Si.ith, the graut of authority to ecouonucall~- uitegrate the state markets inust uot
oiil~~ uiclude the authoritv of tlie uistinftions, but also the task to uitegrate. ~~'hereas
Cougress is grauted the authorit~~ to regulate aud the Siipreuie Court the authorit~.
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to ititerpret the Constitution, the Cotmcil, Coinuussiou and the ECi are granted the
authorit~. as ~~-ell as the task to accomplish the objecti~-e to ecouonucall~- uitegrate
the memUer states' markets. ~Vheu the Couucil eteaued its task to draft General
Prograuis it becanie uiuuediateh- clear that uistirance ~vas part of ecouoiuic
uitegration. The task of the European Cotu~t of Justice to enstue that ui the
iuterpretation aud the applicatiou of the Treatv the la~~- is obser~~ed resulted 'ui
fuiding direct effect of Treaty articles when the Cotuicil failed to enact diiecti~~es
before the end of the trausitional period. The Europeau Coimiussion elecutes its
task to ensure the applicatiou of the priuciples laid do~~~n ui articles Si and 82 EC
Treatv b~~ un~estigatuig cases of suspected 'uifiuigements of the rules of comperitiou
ui the Treary. The lack of a task to ecououucallv uitegrate the states' uiarkets for the
federal Cougress ui tlie Couunerce Clause resulted 'ui the enactmeut of federal
regtilatiou onlv after Congn~ess felt the necessitv Uecause ofStipreuie Cotirt case law,
aud theu onlv to restore the staa~s quo of state atithoriry t0 regulate aud ta~ the
busitiess of instu-ance.

Fuiallv, ~vhen all these elements are uicluded 'ui the uistinuional structtue and
grants of authoritv, to assure the accouunodatiou of state uisurance uiarket uiterests
iu the ecouon~ic uitegratiou of the uisurance uiarkets the focus of the uistitutious ui
the executiou of theu~ authoritv must fust aud foremost be on fuid'uig coimnon
uiterests rather than ou fuidiug the obstacles aud Uarriers iu the diffèreuces ui states'
rtiles and regtdations alone. With pruiciples such as uiinuntun harmoi~ization,
inutual recogiution, aud houie cotmtry control, barriers can be eluuitiated aud
obstacles uiiuinuzed ~vlule iuterests remaiu protected. Rules aud regulations that are
uot based ou coimnon uiterests ui the markets theu caii Ue minin,ized tluough
regulation or el'uiuuation wluch, because of the uistiturional strucnue aud grants of
authority, uiust, and ~vill be (gradually) accomplished.

These seveu elements combuied can facilitate a legal development of econonuc
uiarket uitegration that is atttmed to the market's uiterests, resultuig iu a proper
fimctioviug ofthe markets both uiterstate and 'uitrastate.
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Nederlandse Samenvatting

Integratie van Verzekeringsmarkten

EEN RECHTS~~RGELIjI;ENDE STUDIE NA;1R DE INSTITUTIOIVELE STRUCTLJUR EN

BE~'OEGDHE[DSTOEDELING DIE ji1RIDISCHE ONTI~IKKEL[NGEN BE~'ORDEREN, DIE

LEIDEN TOT INTEGR:~TIE ~'AN ~~RZEE:EIZINGSMARI~TEN, TER~~"I~L TEGELIjI:ERT1jD

DE REL;WGEN OY DE ~~RZEKERINGSMAI:RTEN ~'AN DE AFZONDERL[jI~E STATEN W

HET OOG R'ORDEN GEHOUDEN

EUROPESE GEMEENSCH:V' EN L'ERENIGDE ST;~TEN ~";~N AMERIIíA

lii het onderba~zge ouderzoek heb ik de vraag gesteld ~velke uistittltiouele strilcttulr
eu bevoegdheidstoedeliug juridische outtvikkeluigeu bevordereu die leiden tot een
uitegratie van verzekeruigsmarkteu ter~vijl tegelijkertijd de belangen op de verze-
keruigsmarkrteu vau de afzonderlijke staten ui het oog ~vorden gehouden.
Ik heb de iustitutiouele strtlctuur eu bevoegdheidstoedeliug ui de Vereiugde Stateu
van Ainerika eu ui de Europese Gemeenschap vergelekeu. Beide sameu~verkuigs-
vormen zijn het gevolg van de ~vens en noodzaak om tot een econouusche uitegratie
vau de afzouderlijke staatsinark-teu te kouieu. I-Ioe~vel de doelstelluig dezelfde is:
ecououusche uitegratie door het beperkeu vau de (regelgevuigs)bevoegdheid vau de
staten en het (uid'u.ect) beperkeu vau de vrijheid van marktdeehiemers om concur-
rentievervalseud te ~verkeu, is de keuze vau uistittuionele structtnlr en bevoegd-
heidstoedeluig, eu de jitridische out~vilckeluig vau verzekeruigsuiarkt-uitegratie die
daarvau het gevolg is, versclulleud.
lii de Vereuigde Staten hebbeu de staten lntn soevereuuteit beperkt door het vormen
vau eeu federatie die gebaseerd is op eeu groud~vet. De groud~vet legt vast ~vat de
bevoegdheden vau de federatie eu haar uistelluigen zijn eu ui hoeverre de staten
beperkt ziju ui huu bevoegdhedeu. Oui ecououusche iutegratie nlsseu de stateu te
be~verkstelligen is iu de groud~vet de "conunerce clause" opgenornen. Deze biedt het
federale Congres de bevoegdheid otn haudel ntsseu stateu te regulereu ("to regulate
uiterstate conunerce").
Buuieu de Eiuopese Geuieeuschap bebbeu cle lidstateu eeu verdrag gesloteu ~vaarui
zij huu soevereiuiteit beperkeu. Het verdrag legt uiet alleeu vast ~velke uistelluigeu
er ziju eu ~vat huu bevoegdhedeu ziju, uiaar ook eeu vau de doelstelluigeu vau de
Eiuopese Gemeenschap: de econouusche iutegratie van de markten, en hoe deze te
realisereu. De Raad van de Europese Geuieeuschap heeft ui het verch~ag uaast de
bevoegdheid ook de taak gekregeu oui beleimueruigeu ui het haudelsverkeer nlsseu
staten af te schaffen en daarmee het vrij verkeer vau goederen, personen, diensten,
kapitaal eu betaluigsverkeer te realisereu alsuiede eeu eerlijk uieded'uiguigsbeleid te
be~verkstelligeu.
Ouidat de verzekeriugsiuarkt vau oudsher vau belaug is voor de ecououusche
ont~vikkeluig van de Auierikaanse en Europese iuarkten en er vele belangen zijn die
bescheruuug behoeven, hebbeu de staten de verzekeruigsmarkt aan eeu inteusieve
reguleriug ouder~vorpeu. De versclulleude belaugeu op eeu verzekeruigsiuarkt
variëreu vau de belangen van de cousumeut - die onder andere liggeu ui een be-
sc1ul:Uare eu betaalbare verzekeriug -, tot die vau de verzekeraar - ouder audere
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liggeud 'ui toegaug tot voldoeude eu correcte risico-iuformatie om tot eeu gedegeu
risicoanalvse te kliuueu komeu -, tot de belaugeu vau de staat - ouder andere
liggeud 'ui realisatie en uistandhoudiug vau eeu betrou~vbare eu stabiele fmauciële
uiark~t. Een ecououusche iutegratie vau de verzekeriugsmark~teu door het afschaffeu
vau beleuuueruigeu resulteert ui iuterstatelijke uitegratie eu bevordert het fimctio-
uereu vau de geuitegreerde verzekeruigsiuark~t. Echter, ~vauueer het afschaffeu vau
belenuneruigen Uestaat uit het afschaffeu van regelgevuig ter Ueschennuig van de
belangeu op de uidividuele verzekeriugsiuark~teu kan dit het fimctioneren van de
fuiauciële markrt vau de staat verstoren.
Ili hoeverre de uistinuiouele snucnnu' en bevoegdheidstoedeluig ui de grond~vet van
de ~'ereiugde Staten eu ui het Verdrag tot oprichtuig van de Ei~ropese Gemeeuschap
hebben bijgedragen aan een j~u'idische out~vil:l:eluig van verzekeringsmarkrt-
uitegratie waarbij rekening is gehoudeu met de Uelangen op de iudividuele verzeke-
rlllgs1113rkï, blijkt iiit de juridische out~vikkeluig van verzekeringsuiarkrtintegratie ui
de Vereiugde Stateu en de Etu'opese Gemeenschap.
hi de Vereiugde Staten heeft het federale Congres gebruik gemaakt van zijn be-
voegdheid om uiterstatelijke handel te regulereu. In de McCarrau-Ferguson Act
bevestigt het de tot dau geldende praktijk dat de stateu de verzekeruigsmark~t
reguleren. Ouidat de groud~vet alleen de bevoegdheid tot het regulereu vau haudel
nisseu staten Uiedt, maar geen richtlijneu geeft voor het gebruik van deze bevoegd-
heid 'ui de vorin van doelstelluigeu of takeu, had het federale Congres iu eerste
uistantie iuets gereguleerd iuet betrekkiug tot de verzekeruigsinark~teu. Toeu het
Hooggerechtshof eeu vraag voorgelegd kreeg over verzekeruigsreguleruig, te weteu:
of staten Ueperkt ~vordeu ui hiui regelgevende bevoegdheid door de "couuuerce
clause" iu de federale grond~vet, concludeerde het Hooggerechtshof dat verzekeriug
geeu "couunerce" - handel - was. De staten werdeu iuet beperkrt ui htm bevoegdheid
de "Uusuiess of iusurauce" te regulereu volgens het hof.
Bijua ?S jaar laug heeft het Hooggerechtshof deze lijn gevolgd totdat het de vraag
voorgelegd kreeg of federale medediilgiugswetgevuig gebaseerd op de "conunerce
clause" vau toepassuig was op de "Uusuiess ofuisurauce". Deze vraag werd positief
beant~voord. Het federale Congres bleek ~vel bevoegd te zijn om de verzekeruigs-
markt te reguleren. Echter, oiudat in de Amerikaanse grondwet de doelstelluig van
ecououusche uitegratie iuet is opgenomeu, iuag het Cougres ziju "couuuerce
claiise" - Uevoegdheid, ziju bevoegdheid tot regelgevuig, gebruikeu zoals luj het ~vil.
lii plaats vau het Ueperkeu vau de reguleruigs~~rijheid van de stateu om econouusche
uitegratie te be~verkstelligen, bevestigde het Congres de Uestaande praktijk waarbij
de staten de "busuiess of uisurance" reguleren ui de federale McCarrau-Fergtuou
Act.
De McCarran-Ferguson Act laat het federale mededinguigsrecht buiteu beschou-
~vuig onder het voorbehoud dat de staten de verzekeruigsmarkt regulereu. Het
federale meded'uiguigsrecht is alleen dan automatisch van toepassiug, waiuieer
sprake is vau: "agreement to bovcott, coerce or uitunidate, or act of bovcott, coer-
cion or uituiudation". Iedere andere federale wet is uitshiitend van toepassuig op
"the btisuiess of uistirauce" waiuieer deze specifiek verwijst uaar de "biisuiess of
uisiu'auce".
Naast de "couunerce clause" kuiuien audere grondwetsartil:elen resulteren ui
greuzeu aau de bevoegdhedeu vau stateu. De "equal protection clause" bijvoorbeeld
verbiedt discrunuierende belastuigreguleruig voor verzekeraars, maar, aldus het
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Hooggerechtshof, discriuiuiatie kan gerechtvaardigd zijn als het een legitiem
staatsdoel dient.
lu de Europese Geiueenschap heeft er een gelieel andere jiiridische ourtvikl:eluig
van de verzekeruigsmarktintegrarie plaatsgevoudeu. Door het opneuieu van de
econouusche uuegratiedoelstelluig ui het verdrag, en cioor naast de bevoegdheid
ook de taak aan de uistelluigeu te geven, zijn er onder andere drie generaties verze-
keruigsrichtlijuen totstandgekomen. Deze vergemakl:elijkeu cie vrijlieden vau
vestiguig eu dienstenverkeer door te voorzieu ui eeu eul:ele autorisatie van verzeke-
raars ui het laud vau herkomst die hmctioneert als een Europees paspoort in de
gehele gemeenschap. Vergiuuiuigverlenuig en toezicht ~vorden uitgevoerd door het
laud vau herkomst vau de verzekeraar. Deze verzekeraar is bevoegd in alle lidstaten
dieusten aan te bieden zonder een heriueu~vde autorisatie of toezicht ui het land
~vaarui de dienstverleiung gescluedt.
Na een iuoeizaiue start ui de out~vikkeluig en liet resiiltaat van de eerste generatie
verzekeriugsrichtlijnen veranderde euid jareu tachtig buuien de Europese Gemeen-
schap de besluin.orming: deze vond voortaan plaats op Uasis vau gek-~valificeerde
iueerderlieid vau steimuen, ~vaar ~7oeger unauuiuteit vereist of consenstis gebrtuk
~vas. Daarnaast ~verd er gestreefd uaar nuuuuum harmoiusatie, harmoiusatie op
essentiële punten ui plaats van details, eu ~verd het beginsel van ~vederzijdse erken-
uuig benut. Hierdoor l.~vaiuen de t~veede en derde generatie verzekeringsrichtlijnen
iuet alleen sneller tot staud; zij Uoek~teu ook iueer resultaat uizake de econonusche
uitegratie van de verzekeruigsmarkten.
Naast de iutegratiemaatregeleu voorzien de verzekeruigsrichtlijneu ook ui uitzon-
deruigen op de vastgelegde regels. lii de t~veede geueratie verzekeriugsrichtlijnen is
constuuentenbeschernuug als rechtvaardiguigsgroud opgenomeu voor liet iuet
volledig vrijgeven vau dieustverlenuig, en ui de derde generatie verzekeruigsric(itlij-
nen is een rechtvaardiguig opgeuomeu voor staatsreguleruig die, hoe~vel ui sa'ijd
met de richtlijnen, uiet-discrunuiereud, noodzakelijk en proportioneel is voor de
beschermuig van een algemeen Uelaug.
Daarnaast heeft het Hof van Justirie lll ziju uiterpretatie van het Verdrag dlleCTe
beperkuigeu ui de regelgevuigsbevoegdhedeu van de staten en de ~z'ijheid vau
uiarktdeeluemers gevoiiden. Ook heeft het Hof vau 1ustitie een aantal rechtvaardi-
guigsgroudeu onnvikkeld 'ui aauvulluig op de rechrt~aardiguigsgrondeu die het
Verdrag zelf al biedt ten aanzieu van regelgevuig van lidstateu die, hoe~vel ze Ueleui-
meruigen vormen voor ecouonusche uitegratie, toegestaan zijn. ~Vaar de rechtvaar-
diguigsgroncien ui het ~'erdrag zo~vel voor regelgeviug die discruiuueert als die iuet
discruuuieert gebruikt 1.luuien ~vorden, is de "rule of reason" die door het Hof van
justitie is onnvil~keld uitsluitend toepasbaar op iuaatregeleu ~vaarvoor geen geiueen-
schappelijke regeluig bestaat, die vaii uiet-econonusche aard ziju en die iuet discri-
uuueren. Daaruaast iuoet de tuaanegel uoodzakelijk ziju ter beschermuig van een
algeiueeu belang én proportioueel ziju ui de Ueschermuig van het Uelang.
De besnideruig vau de juridische ont~vil:keluig van zo~vel de uitegratie van de
Europese verzekeriugsmark~t als de uitegratie van de Aiuerikaanse verzekeruigs-
markt heeft geleid tot een aantal conclusies ten aanzien van elementeu van de
iustinttiouele strucniur eu bevoegdheidstoedel'uig die eeu jtu'idische out~vikkeluig ui
verzekeriugstuarktuitegratie ~vaarbij de belangeu op de verzekeruigstuarkten ui acht
~vorden genomeu, ktimieu bevorderen.
Teu eerste moeteu staten een beperl.-uig van l~uu soevereuie macht acceptereu.
Zo~vel de ~'ereiugde Staten als de lidstaten van de Europese Geiueenschap hebUen

161



huu soevereiniteit beperkt ten behoeve van de uitegratie vau hun marl.rteu. Hiermee
accepteerden zij eeu beperl.zug vau hwi regelgevuigsbevoegdhedeu.
Teu t~veede moeteu de sauieu~verkende stateu eeu uistelliug creëreu die regelgeviug
kau uiakeu. De besluitvoruuugsprocedures iu de Europese Gemeeuschap, die
uutieel iuiaiuuuteit eu later couseusus Uehoefdeu, beleuunerdeu de beshutvoruuug
eu daaruiee de uiarktuitegratie. Pas uadat iuiaiiinuteit eu beshiitvoruung op basis
vau consensus ~verd vervaugeu door Uesluitvoriuuig op basis van gek-~valificeerde
meerderheid versnelde het uitegratieproces.
Ten derde moet er eeu ouathankelijke rechtbaiil: zijn met de bevoegdheid om naast
de uiterpretatie vau het uistitutiouele doctmieut ook de vereiugbaarheid vau de
regelgevuig van de uistelluigeu en de staten met de ualeving vau het uistitutiouele
recht te beoordeleu.
Teu vierde uioet het uistitutiouele docttuieut artil:eleu bevatteu ~vaaraan burgers
rechten k~uuieu ontlenen die zij onafhaukelijk van huu uationale wetgeving 1.luiuen
afd~vuigeu. Met de soevereuuteitsbeperkuig ui de Vereiugde Staten 1.luiuen de
federale grouds~vetsartikeleu teu opzichte vau de stateu afged~vougeu ~vordeu. In de
Europese Gemeeuschap heeft het Hof vau Justitie het Verdrag zo géiuterpreteerd
dat biu~gers lueraan direct rechteu kiuiueu outlenen. Dit ten opzichte vau de stateu
iuaar ook teu opzichte vau elkaar.
Teu vijfde uioet de doelstelluig oui tot ecououusche uitegratie vau de uiarl,rteu te
komeu, opgeuomeu ~vordeu iu het uistinitionele dociunent. Zo wordt richtuig
gegeven aan de uivulluig vau de bevoegdheden eu de iuterpretatie van het uistitutio-
uele docuuieut. De Auierikaause groud~vet, hoe~vel bitrgers daar rechteu aau
ktuiueu ontleueu, bevat de cougressiouele bevoegdheid 'uiterstatelijke haudel te
reguleren, maar de doelstelluig ~~oor de bevoegdheid ontbreel.-t. Het Verdrag tot
oprichtuig van de Europese Gemeeuschap Uevat de doelstelluig van ecouoinische
uitegratie eu eeu toedel'uig vau de bevoegdhedeu om de doelstelluig te bereilceu.
Hierdoor sttuirt het de iustelluigen iuet alleeu ui de uiterpretatie vau hcm bevoegd-
hedeu, maar leidt het heu ook iu de uitvoeruig eu Uepaalt het de richtuig vau het
Europese saineu~verl:uigsverbaud.
Ten zesde moet er niet louter eeu Uevoegdheidstoedeluig ziju, maar ook eeu taak-
stelluig voor de uistelluigeu oui ecououiische uitegrarie te realisereu. Wanueer eeu
taakstelluig ontbreelct, kouit wetgevuig pas laat tot staud. Namelijk pas dau, wan-
neer ui de praktijk de noodzaak ertoe aaugetoond is. Door het outbrekeu van eeu
taak voor het federale Cougres ui de Auierikaause "conuuerce clause" was er geeu
uoodzaak voor liet federale Congres oin zijn bevoegdheid te gebrtul:eu. Deze
uistelluig guig pas tot actie over toen het de noodzaak voelde als gevolg vau
jiirisprudentie vau het Auierikaause Hooggerechtshof.
Ten slotte, ~vamieer al cleze elementen opgeuomeu ~vordeu ui de uistitutionele
strucniur eu bevoegdheidstoekeiuiuig om de belaugeu op de verzekeru~gsuiarkteu
vau de stateu ui acht te ueuieu bij de ecououusche uitegratie, uioet de aaudacht vau
de nistellingen ui de tun.oering vau huu bevoegdhedeu iuet gericht ziju op het
vuiden van belenuueruigen ui het uiterstatelijke haudelsverkeer, maar juist op het
vuideu vau de geuieeuschappelijke belaugeu die door staatsreguleruig bescheruid
wordeu. Met behulp van het pruicipe van uiuiuu~uiiliarmoiusatie, ~vederzijdse
erkemiutg van regelge~vig en toezicht op de verzekeraar door de lidstaat van her-
kouist 1.luuieu de belemuieruigeu voor ecououusche uitegratie geuunuualiseerd
~vordeu ter~vijl de belangeu vau de afzouderlijke stateu bescheruid blijveu.
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~'Vaiuieer deze zeveu elementen ui de uistittitionele strucnnir en de Uevoegdheids-
toedel'uig ~-er~ve~~eu ~vordeu, kau eeu juridische outwil:kel'uig te~veeggebracht
~vorden die leidt tot ecououusche iutegratie die rekenuig houdt met de belangen op
de te uitegrereu uiarkteu.
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