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dr. Marc G oenhuijsen

Victine’ Rghts in the Cimnal Justice System a Call for nore

Conpr ehensi ve | npl enentati on Theory

Keynote lecture delivered to the 9th International Synposium on
Vi ctinol ogy, August 27 1997, Anmsterdam The Netherl ands

1. Introduction

On Sunday, OCctober 20 1996, sonme 300.000 people marched the
streets of Brussels. Mst of them were dressed in white. The
extraordi nary parade was |led by parents who had lost a child in
the so-called Dutroux case. The march was an expression of
anger, directed at the governnent. The crowd, in their inpres-
sive white outfits, protested against the way the governnent
handl ed cases of mssing children. Objections were rai sed about
the inadequacy of the <crimnal justice system The nmain
conplaints concerned a lack of efficient law enforcenent as
well as gross neglect of the interests of the victins and
bereaved famlies. This public outcry was taken seriously. The
prime mnister hinself talked to sone pronminent marchers and
prom sed on the spot to act swiftly and decisively. H's go-
vernnment intended to reformthe | egal system on behalf of crine
victinse and their next of kin. He basically conceded that the
obtaining nmethods of investigation and the care provided to
victins had failed.

This dramatic episode in the history of Belgiumis remar-
kable for many reasons. A particularly sad one is that nothing
really new was reveal ed. The Dutroux case is an unprecedented
horror story. But on the other hand it only confirnms our conmon
know edge of the plight of victins in the aftermath of a crine.
The Dutroux case nerely highlights the kind of secondary
victimzation which occurs on a daily basis in a nultitude of
cases. The distress and indignation suffered by other Belgian
parents who lost a child by crimnal acts had even been
recorded and docunented previously in a book, entitled ’Living
with a shadow .' The book contains a preface by the then
Mnister for Justice Melchior \athelet. It is a very
synpathetic piece of witing, in which he summrizes the
accounts by the parents as a 'wonderfully beautiful nessage of
| ove, courage and w sdomi. He explains that reading the book
hurts beyond saying. But he |leaves it at that. One woul d expect
the incunbent Mnister of Justice to draw the inference that
the crimmnal justice system is in wurgent need of reform
Not hing of the kind occured. It took the highly publicized
Dutroux case to function as a catalyst and to get the govern-
ment noving. Wat happened then is that on the spur of the
nonment sone drastic changes were announced. Reflecting on this

I'In Dutch: I1vo Aertsen (ed.), Leven net een schaduw -

Ervari ngen van ouders van een vernoord kind, Antwer-
pen 1992; in French: Vivre avec un onbre




epi sode a year |ater, many people feel that some of the new
provisions were ill considered and that on the whole nothing
much has actually inproved in the way the system is being
oper at ed. *

This Belgian exanple is typical of devel opnents which can
be observed in many countries. | wll outline the background
briefly. In the old days - that is to say: until quite recently
- victinmse were virtually neglected by the authorities operating
the crimnal justice system Their role was |limted to (a)
reporting the crinme and (b) testifying as witness. They were
used as instrunents to procure convictions. They were treated
as outsiders, deliberately not to be involved in the |egal
battl e between the state on the one hand and the defendant on
the other. This state of affairs could only change when a new
conception of the phenomenon of crine prevailed. Traditionally
and dogmatically, a crine used to be defined as a violation of
the public order. It was an act against society, against the
collective body of citizens, defying the standards set by the
denocratic institutions of the community.’® Slowy but clearly,
this perception of the intrinsic nmeaning of crinme has shifted.
Nowadays, it is wdely accepted that a crine is first and
forenost to be regarded as a violation of the individual rights
of the wvictim This conceptual change has farreaching
consequences. As long as a crinme is seen as an intrusion on the
public order, it is only natural that the state - representing
the coomunity at large - as the injured party is the sol e agent
seeking redress for the act committed. But when crinme is
conceived of as an hostile act by one citizen agai nst another,
the latter individual wll also have to play a part in the
aftermath of the event. Crimnal procedure can then no | onger
be exclusively considered as an affair between the governnent
on the one hand and an accused on the other. Hence this
conceptual reorientation offers a theoretical justification for
some kind of participation of the victim in the crimnal
justice system

2. Rights and services

The next question, of course, is what shape this participation

’Stefaan de Clerck, L affaire Dutroux et consorts - Actions
du Gouver nenent - Rapport intérimaire pour la
Commision d"Engquéte parlementaire, Ministre de Ila
Justice, Brussels, 1997.

*This perspective dates back to the middle ages. Extensive
references are provided by H. Riping, Geldstrafe und
Busze. Zur Entwicklung der oOffentlichen Strafe,
Zeitschrift Tur die gesamte Strafrechtswissenschaft
85 (1973), p. 672-695; and J. Schmidt, Schadensersatz
und Strafe. Zur Rechtfertigung des Inhaltes von
Schadensersatz aus Verschuldenshaftung,
Bern/Frankfurt a.M. 1973.




is to take. This question has been answered differently in
various jurisdictions. There are, however, sonme general deve-
| opnments which can be observed across the board. Mst nodern
jurisdictions have recognised the need to provide victinse with
legal rights in crimnal procedure as well as wth services
enabling them to exercise these rights.® This applies in equa
nmeasur e to adversarial systens as well as to nore inquisitoria
ones.

Wien it comes to legal rights in the crimnal justice
system guidance has been provided by authoritative docunents
like the UN Declaration of Basic Principles of Justice for
Victins of Crime and Abuse of Power® and the Council of Europe
Recommendation on the Position of the Victimin the Framework
of Criminal Law and Procedure.’ Wthout ignoring the differences
between the various international docunments of this kind, |
feel that there is by now wi despread agreenent on the hard core
of wvictinms rights in the crimnal justice system This
consensus is also reflected by the nore recent Statement of
Victine’ Rights in the Process of Cimnal Justice, issued in
1995 by the European Forumfor VictimServices.® | shall rely on

‘I'n ny opinion we have nmoved beyond the stage of competition
between a 'rights nodel’ and a ’'services nodel’, as
described by Jan van Dijk, VictimR ghts: a Right to
better Services or a Right to Active Participation?
in: Jan van Dijk a.o0. (eds.), COinmnal Law in Action.
An_Overview of Current lssues in \Wstern Societies,
Arnhem 1986, p. 351-375; and in the same volune
Joanna Shapland, Victins and Justice: Needs, Rights
and Services, p. 393-404. This point has been argues
previously in ny paper The Devel opnent of Victinol ogy
and its Inpact on Cimnal Justice Policy in the

Net her| ands, paper submtted to t he 11t h
International Congres on Cimnology, Budapest 1993
(still in press)

*Matti Joutsen, The Role of the Victimof Oinme in European
Cimnal Justice Systens. A Gossnational Study of
the Role of the Victim Helsinki 1987; Al bin Eser,
Gunther Kaiser, Kurt Madlener (Hrsg), Neue Wege der
Wiedergutmachung im Strafrecht, Freiburg i.Br. 1990;
Albin Eser, Susanne Walther (Hrsg.), Wiedergutmachung
im Kriminalrecht: Internationale Perspektiven,
Freiburg Im Breisgau 1996

‘A/res/40/34, adopted by the General Assembly in 1985.
'R (85)11, also adopted in 1985.

*The history and background of the Forum Statement is
described in my paper Conflicts of Victims®™ Interests
and Offenders® Rights in the Criminal Justice Systenm,
in: Chris Sumner a.o. (eds.), International
Victimology: Selected Papers from the 8th Internati-




this last mentioned paper to describe the apparently energing
consensus on this topic. The international comunity seens to
deem the following rights essential for safeguarding the
interests of victinse in the environnment of crimnal proceed-
i ngs:

(1) The right to respect and recognition at all stages of the
crimnal proceedings.’ Respect for the dignity of the victim
nmeans that he nust be involved in the proceedings if he wants
to. Acknow edgenent of victimzation by the authorities inplies
that the victimwll not be treated as an outsider. This right
applies in the nost diverse of circunstances. For instance, it
sets standards to be observed when a police officer takes down
the report of the crine (take the victim seriously; reasonable
waiting time; do not leave the victim on his own in typing
conplicated questionnaires). And it provides a general rule for
conducting interviews with victins in various stages of the
pr oceedi ngs.

(2) The right to receive informati on and expl anati on about the
progress of the case.” One of the nost crucial elenents of

taking a victim seriously, is sharing information wth him
about devel opnents in "his’ case. The victimhas to be notified
when the offender is apprehended. He will have to be told about
t he decision whether or not the suspect will be prosecuted. If
not, the reasons for not pressing charges will have to be
expl ai ned. The victim needs to know - well in advance - the
date of the trial. After that, he wll have to be infornmed of

the outcone of the case. It is clearly unacceptable that he
should read in the newspaper that ’'his’ offender was found
guilty and sentenced to a prison term During the execution
stage, he will have to be told when there is any interruption
or termnation of inprisonnent.

(3) The right to provide information to officials responsible
for decisions relating to the offender."™ The victim nust be
offered an opportunity to tell his own story to the authorities
dealing with the case. He will have to get a chance to relate
the enotional inpact of the crine as well as the damages he has
incurred. Preferably, this should take place during the early
stages of the proceedings, thus allowing the police and the
prosecutor to take this information into account when making
deci sions on how to process the case. pinions differ as to the

onal Synposium Canberra 1996, p. 163-176.

*The corresponding itens in the other main documents are:
Council of Europe Recommendation nunbers A 1. and C8.; UN
Decl arati on nunber 4.

“Counci| of Europe Recommendation, itenms A 2., A 3., B.6.
and D.9.; UN Declaration, itens 5 and 6a.

“Counci| of Europe Reconmendation, items A 4. and D.12.; UN
Decl aration, item 6b.



question whether the wvictim should also be offered an
opportunity to make a ’'victiminpact statenment’ in open court.™

(4) The right to have |egal advice available, regardless of
their nmeans.” Legal rights are useless as long as you are not
aware of having them Quite often one is not able to exercise
rights because certain preconditions have not been net. For
reasons like these it is essential that the victim be provided
with legal assistance. If he cannot afford the expense, the
state will have to provide council free of charge

(5) The right to protection, both for their privacy and for
their physical safety. The privacy of victinms can be invaded
easily. This can be countered by various neans: disseni nating
[imted information to the press, self inposed rules of con-
duct, and, in extrene cases, trials in canera. The physical

safety of victine has to be safeguarded by protecting them
agai nst threats and vi ol ence.

(6) The right to conpensation, both from the offender and from
the State.”™ The offender should be made to pay restitution. Two
nodel s obtain. One is the nodel of the partie civile, where the
victimfiles a civil claimfor damages. The other nodel is the
conpensation order, where the forced paynent of reparation to
the victimis considered as a penal sanction in its own right.

Wien the offender is not tracked down, or when he is unwlling
or unable to pay, conpensation should be provided by the State.

This is the victing’ bill of rights as it energes from the
international political and scholarly debate. Quite a few of
these rights have already been incorporated in donestic Codes
of Crimnal Procedure. The main topics to be discussed in this
paper are: (a) how do these rights affect the daily routines of

the crimnal justice system and why?; and (b) what limts
shoul d be inposed on expanding victinms’ rights? These - in ny
view closely connected - questions will be dealt with on three
level s of analysis. On a global level | wll describe some of

the UN activities relating to the inplenmentation of the 1985

“Edna Erez, Victim participation in_ sentencing: and the
debat e goes on e, I nt er nati onal Revi ew of
Vi ctinol ogy, 1994 Vol. 3 p. 17-32.

“Interestingly, there are no explicit corresponding stand-
ards in the Council of Europe Recommendati on; the UN
Decl aration, item 6¢c refers to "Providing proper assistance to
victinms throughout the legal process", and item 14: "Victins
should receive the necessary material, nedical, psychol ogical
and social assistance through governnmental, voluntary, comu-
nity-based and i ndi genous neans".

“Counci| of Europe Recommendation, items F.15. and G 16.;
no explicit provision in the UN Declaration.

“Council of FEurope Recommendation, itens D.10., D. 11.
D.13., and E. 14.; UN Declaration itens 8-13.



Declaration of basic principles of justice. This will lead to
sone remarks on the regional |evel, where the inmpact of the

1985 Recommendation by the Council of Europe will be discussed.
And on the national level | wll draw sone exanples from
efforts by the Dutch governnent in giving effect to new
victins’ rights legislation in recent years. | wll argue that

at present there is a conspicuous lack of enpirically tested
know edge on effective inplenmentation strategies in this area
And on the other hand, where such know edge is available, it is
quite frequently neglected or disregarded by governnents
professing to be engaged in a canpaign of reform M/ concl usion
will be that it is a major challenge for victinology to design
a conprehensive developnental nodel for inplementation of
victins’ rights in the crimnal justice system

3. Inplenentation

As has been said many tines before, it is relatively easy to
draft and pronulgate legislation containing new rights for
victinse of crime. As is also very well known as an established
fact, it is nuch harder, though, to inplenent such rights
effectively. Sone progress has already been nmde, but a |ot
remains to be acconplished. In ny country this state of affairs
has led to the question whether the cup is as yet half filled
or still half enpty. Qhers have stated that the progress
achieved so far is no nore than a mllinetre in what has to be
a marathon.' Against this background, one would expect an
over abundance of attention being paid so systematic nonitoring
of new devel opnents. In actual reality, however, the efforts to
that effect have been relatively limted. Governnments appear
not always to be overly anxious to have their record revi ened
carefully in this way; and the volune of academ c research on
i mpl enentation issues is less than encouraging.” In the next
sections, sone of the nost significant results of projects of
this kind wll be exam ned and inferences drawn.

3.1. The 1985 UN Decl aration

To its credit, the United Nations stands out as an organization
which is keenly aware of the limtations inherent in 'nerely’
adopting declarations. In connection with our subject, this was
underscored by the adoption, by the Economc and Social Coun-

“I'rvin Waller, Rights of Victins of Crime and Abuse of
Power: From Rhetoric to Realization, in: M Cherif
Bassiouni (ed.), International Protection of Victins,
7 Nouvelles Etudes Pénales, Eres 1988, p. 127-146.

Systematic studies like the one conducted by Michael
Kilchling, Die Stellung des Verletzten im Strafverfahren.
Implementation und Evaluation des "'Opferschutzgesetzes',
Freiburg 1. Br. 1992, are still relatively rare and isolated.
This point was already made in the classic volume by Peter
Noll, Gesetzgebungslehre, Hamburg 1973, p. 146.




cil, of Resolution 1986/10 on 21 May 1986 on the inplenmentation

of decisions |ike the one on the declaration of basic

principles of justice for victinse of crime. Subsequently, a

detailed list of measures for inplenentation was designed and

presented to the General Assenbly as a separate resolution in

1989. The document, prepared by a Conmittee of experts at the

International Institute of H gher Studies in Gimnal Sciences,

Siracuse, Italy, contains sonme general reconmendations and then

nmoves on to specific proposals to give effect to the various

el ements of UN declaration 40/34 and the resolution to which it
was attached.” It is an inpressive piece of work. It reiterates
the need for wdespread dissemnation of the text of the

Decl aration, for training, research, information sharing, and

to i ncor porate t he rel evant provi si ons into nat i onal

legislation, and it reenphasizes the need for procedures to
prevent victimzation. The specific proposals are contained in

so-called 'inplementation principles’ which are followed by a

brief 'commentary’, describing, inter alia, exanples of best

practice collected from different regions. In order to get a

good grasp of the nature of this approach, | wll examne in

nore detail the remarks dealing with § 6(a) of the Declaration,
which is about informng victins of their role and the scope,
timng and progress of the proceedings and of the disposition
of their cases. The docunent then specifies the follow ng

i mpl enent ati on principles:

6(a).1l. States and voluntary organizations should disseninate
information on judicial and admnistrative processes,
t hr ough, for exanple, the publication of brochures
outlining the procedures as well as the rights and obli-
gations of victinms, and encourage the |odging of com
plaints of wvictimzation when it occurs, indicating the
appropriate recipient of conplaints, and the protections
af f orded persons presenting conpl aints.

6(a).2. States should ensure that judicial and admnistrative
officials provide victine wth tinely information on
procedural and practical issues relevant to their cases,
as well as on the scope and relevance of any decisions.
Consi deration should be given to the designation of a
specific agency or official to be responsible for keeping
the victim inforned, as appropriate, of the progress of
t he case.

In the adjoining comentary the designation of a specific

agency or official responsible is identified as "one nethod" of

keeping the victim informed. In sone countries, it is further
nmentioned, the prosecutor nust invite the victim of a serious
crinme for a personal discussion of such matters. A statutory
obligation requiring the victim to be infornmed is also
suggested as a possible neans to this end. Finally, sone
countries are presented which have developed a book or a

M Cherif Bassiouni (ed.), International Protection of
Victins, 7 Nouvelles Etudes Penales, Eres 1988, p.
27-81.



brochure explaining victinsg’ rights in clear and sinple |angu-

age.

This is the format of the Siracuse docunent. As said
before, it is highly useful, but it also has definite limta-
tions. The proposals on information, for instance, in no way
answer the question what works and what doesn’t. It only
addresses few of the many practical obstacles to effective
comuni cation between the authorities and the victim It does
not reflect on the problens of victine without a known address
or who nove about frequently. Not a word about illiteracy or a
level of education which is prohibitive of understanding
official correspondence. It hardly contributes to our under-
standing of the logistical problens even well neaning govern-
ments are faced with when trying to keep all parties informed
of maj or developnents in every case. Simlar observations could
be nade in connection wth the inplenmentation principles
suggested for the other provisions of the Declaration.

I shall only briefly nention the so-called Onati Report,
issued in 1993. The basic problemis reflected in this quota-
tion:

There was general agreenment that despite the valuable work of
the United Nations and the undeniable progress in many
countries, the work on the inplenmentation of the United
Nations Declaration on Basic Principles of Justice for
Victinse of CGime and Abuse of Power, as well as related
international, regional and national standards and norms,
had been insufficient. This was seen to have resulted from
two sets of factors. One has been the narginalization or
conmpartnental i zation of victim and human rights concerns
within the United Nations system which hinderds effective
follow up work. The other has been the inability or
unwi | I'i ngness of the Menber States thenselves to take
action, or even to reply to requests from the Secretary-
General for reports on the progress of inplnentation"” (p.
30).

The chief recommendations in the Onati report are (1) to inten-

sify nmonitoring of inplenmentation efforts, (2) to pre-test a

survey, and (3) to assist menber states in responding to a

survey (p. 39).

The next step was taken in response to section IIIl of
Econom ¢ and Social Council resolution 1993/34. The resol ution
called for a process of information gathering by nmeans of
surveys. Consequently, an extensive questionnaire was send to
the nenber states covering all itens in the Declaration, to be
conpleted by the end of March 1995. Replies were received from
44 states.' Athough the Secretary-General’s report optimsti-

“Report of the Secretary-General to the Econom c and Soci al
Council, United Nations Standards and Norms in the
Field of Cinme Prevention and Cimnal Justice.
Addendum Use and Application of the Declaration of
Basic Principles of Justice for Victinse of Crine and
Abuse of Power, E/ CN. 15/1996/16/Add.3, 10 April 1996.




cally clains that the interest in the survey manifested by the
respondents is a valuable indicator of the grow ng awareness
regarding victims’ issues all around the world, it is ny
understanding that this was the lowest reply rate in any UN
questionnaire on inplenentation. According to the officia

report, things don’'t |look too bad. A general conclusion reads
that the Declaration appears to enjoy respect in nost States

This is true regardless of differences in the judicial tradi-
tions, systens and practices.”

These conclusions rest on quantitative findings like the
following. Al responding States indicated that victins were
able, in principle, to seek redress through formal or infornmal
nmeans. That practice was followed always or wusually in 41 of
these States. Most of the States indicated that the victins did
not have to pay for the administrative or judicial procedures
to obtain redress. These procedures also guaranteed that
victinse were treated fairly and that they were involved in the
crimnal process initiated against the suspect. It alnost
sounds too good to be true. The results on information are al so
illumnating. Mdst of the States indicated that procedures had
been established to provide information to victins but that
they were not inplenented or wused in practice to a great
extent. The report mentions that two thirds of the respondents
reported that victinse were inforned of their possible role
during a judicial or administrative process. The practice was
mandatory and generally applied in the nmgjority of States. And
equally in two thirds of the responding States, victine were
informed about the timng of the process, the schedule and the
result of each judicial or admnistrative action. According to
the report, Romania indicated that victins were infornmed in al
cases. And: victins were always infornmed about the disposition
of their cases in around two thirds of the responding States.
The results on victins’ views and concerns also | ook prom sing.
In 33 States, the judicial or admnistrative process always
all owed the views and concerns of victins to be presented and
consi dered at appropriate stages of the proceedings where their
personal interests were affected. Mre than 80% of the States
noted that the victinse were able to present their concerns,
either in person or through legal council and the public
prosecutor. The situation on restitution shows a simlar
picture. Al respondents indicated that offenders were bound by
law to provide fair restitution to victins, their famlies or
dependents. The practice was nandatory and generally foll owed
in the majority of the States. Mst readers with a background
in victinology or victim assistance would sinply find this hard
to belief. Restitution, according to the report, was
exceptional in only tw States. In two thirds of the States
i nvolved, restitution is an available sentencing option in
crimnal cases; in half the nunber of States the practice was
consi dered mandatory. As far as conpensation fromthe State is

“For the sake of accuracy, | will refer to the findings in
the wording used in the official report.



concerned, about one half of responding States either did not
reply to this part of the questionnaire or indicated that there
was no information available on the subject (sic!). Mre than
one third reported that the State provided financial
conpensation to victinmse who did not get conpensation from the
of fender.* The report then nentions that in nearly all States
proper assistance was provided to the victins always or usually
in order to enable them to present their concerns throughout
the legal process. Finally, 60% of the respondents reported
that nmeasures were taken in order to always or usually protect
the privacy of victins from intimdation or retaliation.” In
view of these findings, the report concludes by specifying
required additional action: <continue to pronote research,
techni cal assistance, exchange of experience and nodel exanpl es
of legislation.

The Crime Prevention and Cimnal Justice Branch of the
United Nations O fice at Vienna has been kind enough to offer
me an opportunity to study the answers to the questionnaire
nmyself.* This has led to sone additional observations and
reflections on the overall outcone of the survey.

To start with, the answers seem to nake clear that vic-
time’ issues are not a priority in many countries. Bearing in
mnd the low reply rate (with the nost successful and
ent housi astic nenbers likely to be overrepresented anong the
respondents) it is significant that 11 States expressly admt-
ted this to be the case.

It turns out that redress for the harmvictins have suffe-
red can only be achieved with the assistance of other agencies
than the officials who are operating the crimnal justice
systens. Acquiring such assistance, however, depends to a |large
extend on the initiative of the individual victim who, in
turn, often lacks the know edge required to nake the right
request to that end.

Another interesting finding emanating from the survey is
that in nost countries victins are still referred to civil
court with their claimfor restitution. One need not be a |egal
expert to know that decisions in civilibus have always been one
of the root causes of, and an alibi for, the deplorable neglect
of victine in the crimnal justice system So, referring to
civil litigation could not credibly be proposed as a sol ution
to real victins’ needs. The traditional division of |abour
bet ween several segnents of the court systemis - no matter how

“Ei ghteen States reported that State funds for conpensation
to victinms had been establi shed.

“More than half of the States indicated that the judicial
or admnistrative process endeavoured to ensure the
safety of wvictine and to protect them from
intimdation or retaliation.

I am particularly grateful for the kind cooperation

provi ded by Eduardo Vetere and Ral ph Krech.
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di sfunctional this has proved to be in the past - apparently
much harder to break down than nany |awraekers and observers
have expect ed.

Further assessing the inmpact of the UN survey in ternms of

i npl enentation issues, | have to point out sonme shortcom ngs of

a theoretical and a met hodol ogi cal nature.

The first problem concerns the format or phrasing of the
guestions put to the nenber States.
Typically, the questionnaire is structured as follows.

Each entry deals with a separate requirenment in the Declar-

ation. The requirenent is stated and then 5 questions are

listed with standardi zed reply boxes:

1. This principle is applied:

( ) always () usually () exceptionally ( ) never

2. This practice is applied:

( ) nmandatory () mandatory, with specific exceptions (
mandatory, in certain specified cases () at the
discretion of the government, the executive or a
political power

3.1f your answers show a di screpancy between the Declaration of
Basic Principles of Justice for Victins of Crinme and
Abuse of Power and national rules or practices, do
you expect reforms to be introduced in the
foreseeabl e future?

() yes () no

If yes, is there an expected date of enactnent?

... 1 ... nmonth / year

4.( ) Information on the application of this principle is not
avai | abl e.

5.( ) Further information on the application of this principle
is attached to this questionnaire.

Studying the replies by the various States, it quickly becones

obvi ous that the questions have not been interpreted uniformy

by all respondents. The first question, for instance, is
apparently not unanbiguous. "This principle is applied always
or usually" was taken by some to nean to describe legal obli-
gations under the donmestic jurisdiction while others answered
on the basis of the application of donestic requirenents in
actual cases. As an exanple the item on providing information
can be cited. Victins are informed of their rights in seeking
redress. No less than 25 countries responded that this prin-

ciple is applied always. This could not mean anything but a

reference to a legal obligation in all cases (after all

perfect execution is next to inpossible). On the other hand,

Bel gium answered that this principle is applied only excep-

tionally. Cearly, this refers to the ’'law in action, it

indicates how the crimnal justice system actually works,
regardl ess of the contents of the Code of Criminal Procedure
and rel ated policy directives.®

“Exactly the sane di screpancy can be noticed in the replies
to question A 6.: Victinse are inforned about the
timng of a judicial or admnistrative process. A
large majority of States answered this principle is
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The confusion was perhaps conpounded by the fact that the

first question is about the application of the ‘principle’
while the second question inquires about ‘this practice’.
Clearly, this has led to msunderstandings and different
interpretations. Proof of this can be found, for instance, in
the replies to question A 8.: Victins are inforned about the
disposition of their cases. Mst countries reported this
practice to be mandatory, but Germany and a few other States
indicated that information on the application of the principle
is not available. Knowing the structure of the Gernman |egal
system conpared to other jurisdictions, this odd discrepancy
can only be explained by a difference in perception of what the
guestion was exactly about.

The second source of difficulties in assessing the val ue
and reliability of the results of the survey is connected with
the identity and the professional background of the respon-
dents. The covering sheet of the questionnaire inquires about
the official responsible for responding to the questionnaire.
The title or position and the agency or office where the
official is enployed have to be revealed. This makes sense,
because it is obvious that the type of professional involvenent
with victins’ issues may affect the outlook on the situation in
any given jurisdiction. Wile all States have indicated which
of ficial - i.e. a civil servant - was responsible for
conpleting the questionnaire, ny own inquiries have shown
inportant variations in the fact finding nethods these offi-
cials have enployed. Sone have relied conpletely on official
sources, on collegues charged wth shaping and executing
victins policies, while others have also drawn on nore inde-
pendent sources outside of governnent.

Variations of this kind are visibly reflected in the
answers supplied. A case in point is Belgium In Belgium the
Flem sh Victim Support Oganization was heavily involved in
preparing the information to be submtted. As a consequence,
the consuner perspective - the perspective of the individual
victim and the volunteer visitor - played a nore donminant role
than in jurisdictions where policy departnents supplied all
informati on. Consequently, judging from the results of the
survey the situation in Belgium is at tinmes deplorable when
contrasted with other jurisdictions, while in actual fact the
differences are hardly significant. A typical exanple would be
item A 12. of the questionnaire: The judicial or admnistrative
process protects the privacy of victins, as well as that of
their famlies and witnesses on their behalf, fromintimdation
or retaliation. No fewer than 25 States submt that this
principle is always applied; Belgium is the sole country
indicating that it is never applied. These answers obviously
cannot be taken at face value.”

applied always; only two countries, Belgium and South
Africa, marked ‘exceptionally’.

*Two nore exanples are to be reported here. The replies
from South Africa were prepared by a nenber of the judicial
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The third and final conplication arises out of the static
nature of the data collected in the survey. The questions
pertain to the situation as it stands at the nonent the answers
are provided. No attention is paid to any inprovenents - or
regressions - in the tinme span of nearly a decade between the
adoption of the Declaration and the nonent this particular
survey was conducted. Let ne give just one exanple to under-
score the relevance of this observation. Nearly all jurisdic-
tions have traditionally provided sonme opportunities for
victins to claimrestitution fromthe offender in the framework
of the crimnal justice system Such was the case long before
1985 and it is not surprising that these |egal provisions are
still in existance. This has little or nothing to do wth
imenmentation of the standards set by the Declaration. |If
conpliance were to be the yardstick, then - departing from the
approach taken in this survey - the information sought should
have concerned the nunber or proportion of victins who had
actually benefitted from the long standing provisions on
restitution. By contrast, there are quite a few itens where
real progress between 1985 and 1995 could have been recorded
Question A 6., for instance, reads: Victins are infornmed about
the timng of a judicial or adm nistrative process. Anmong nany
other countries, The Netherlands could answer that this prin-
ciple always applies, on a mandatory basis.” Yet a decade ago
not hi ng of the kind would have been an accurate description of
our legal system So, the static nature of the information
asked for in the questionnaire deprives us of an opportunity to
gauge any influence the Declaration may have had in the past 10
years.

In conclusion, |I feel the survey and the subsequent report
of the Secretary-Ceneral represent a great and |audable effort
to gain some basic data regarding the position of the victimin
the framework of national crimnal justice systens. It has
yielded interesting information, particularly in areas where
conspicuous gaps in the protection of victins’ interests were
reveal ed. On the other hand, the survey cannot be regarded as a
reliable research project on the world w de inplenentation of
the 1985 UN Declaration. Apart from the reasons stated above
there is one other overriding consideration supporting this
conclusion. In the UN survey leading to the report in 1996, the
concept of ‘inplenentation’ is - quite understandably - focused
on nenber States as the main operational units. The vantage
point, and the franme of reference, is deternined by the

branch. Hence, no single other country answered as nmany ques-
tions pertaining to the practice applied by ticking not 'man-
datory’ or 'mandatory, with exceptions’, but by ticking 'at the
discretion of the judiciary’. And finally: one NGO supplied
answers for 6 countries; the results were nmuch poorer than the
informati on fromthe governnments suggested.

®Art. 51f Dutch Code of Crinminal Procedure, introduced by
the Terwee Act of Decenber 23, 1992 (Gazette 1993, 29).
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question  of whet her - and to what extend - donestic

jurisdictions coi nci de with t he requi renents of t he

Declaration. Miuch less attention, however, has been paid to the

consumers’ perspective. The questions were not directed at

estimating the nunber of victinse actually benefitting from
opportunities provided by the law. Neither was any systematic
effort discernible at establishing discrepancies between the
law in the books and the law in action. In a way, therefore

the report of the Secretary-CGeneral is even slightly m sl eading
for the uninformed reader. It includes nmany statenents of the
kind that victinms were always infornmed about the disposition of
their cases in around two thirds of the responding States. Now,

“always’ does definitely not nean: in each case of crimnal

victimzation. It can only mean that no types of crine have

been excluded from the duty of the authorities to inform the
victinse as provided for in legislation or simlar guidelines.

From the point of view of individual victinse - the clients of

the system - this nakes an essential difference.

The report by the Secretary-Ceneral also draws attention
to the standards and nornms proposed by the Expert Goup Meeting
on Victinse of Cime and Abuse of Power in the International
Setting, held at Vienna in Decenber 19957 for appropriate
review and followup action. This neeting generated a "Draft
Manual on the Use and Application of the Declaration of Basic
Principles of Justice for Victinms of Oine and Abuse of Power".
A followup neeting was held in The Hague in March 1997, where
the Manual was finalized. This manual also rests on the
assunption that the adoption of an international instrunent,
however inportant, is just a first step towards actual i npro-
venments in practice. The purpose of the manual is described as
foll ows:

"The purpose of this brief manual is to draw the attention of
policy-nmakers to what has been done, and what can be done
to ensure that the effectiveness and fairness of crimnal
justice, including related fornms of support, is enhanced
in a way that respects the fundanental rights of suspects
and offenders as wel|l as those of victims".”

This objective is then pursued in exactly the same way as in

the Siracuse-docunent described earlier.” The nanual provides

for a wide range of detailed suggestions and recomendati ons as
to how to substantiate both the general observations as well as

“’E/ ON. 15/ 1996/ 16/ Add. 5.

*The manual then continues: "The manual can al so be used as
a means of focusing international cooperation and
technical assistance initiatives in the area of good
governance and strengthening the rule of |aw'

“The likeness is explicitly acknow edged: " Hel pfu
suggestions can also be found in M Cherif Bassionni
(ed.) ... This source has been heavily used in the

preparation of the present manual "
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the detailed requirenments of the Declaration. In some ways it
looks like little progress has been nade. Referring to the
provisions on providing victinse with relevant information on
various aspects of their case, the manual does not seemto go
far beyond the l|evel reached in the Siracuse-docunent: it
rem nds the reader of courses of action |like the publication of
books and brochures, designation of a specific agency or
official to be responsible for keeping the victiminfornmed, and
the possibility of having the prosecutor invite the victim or
the famly of the victim for a personal discussion, during
which the decisions to be nade are explained. In other areas,

t hough, the exanples of best practice have definitely gained in

content and |l evel of enpirical testing. | nention the catal ogue

of a wvariety of methods for encouraging tinely and fair
restitution by offenders to victins. The nanual refers to
options like:

-providing that paynent of restitution is to be deemed a mti-
gating factor in sentencing;

-inposing a fine that is higher than the anount of restitution
with the fine to be waived if the offender provides
restitution to the victim

-otherwise inmposing a conditional sentence, with the sentence
suspended on condition that the offender provides
restitution to the victim

-seizing the assets of persons found responsible for
victimzation, for purposes of restitution to the victim
and

-allowing for the possibility of "creative restitution”, in
which the offender can, with the consent of the victim
provide services directly to the victim for exanple by
repairing the damage or working for the victim

There are other novelties included in the manual which were
conpletely unknown at the time of the Siracuse-neeting. The
manual - befitting the spirit of the day in the late nineties -
calls upon the States to nmmke use of the fullest extend
possible of the rapidly increasing possibilities to make
information on provisions for victinse available through the
Internet. Elsewhere it refers to cases of harmto |arge groups
of victins, in which several jurisdictions allow the presenta-
tion of class actions to represent victins and seek redress
Utimately, the nmanual advises that policies to inplenent the
Declaration and otherwise inprove the treatnment of victins
should be based on a conprehensive strategy. This is undoub-
tedly a wise adnonition or exhortation. It does, however, stil
| eaves us sonewhat in the dark as to how any such strategy can
be shaped and executed. The one and only question neither the
manual nor the other UN docunents answer (except on a high
| evel of abstraction), is what wll work and why. Just one
final exanple. At a certain point, the manual concludes that
its findings underline the urgent need for better treatnent of
victins by the police and other agencies in the crimnal
justice systemin nmany jurisdictions. Sure, but regretfully no
clues are provided as to how to go about such a project.
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3.2. The 1985 Council of Europe Recommendati on

The Council of Europe Recommendation on the Position of the
Victimin the Franmework of Crimnal Law and Procedures (1985)
shows remarkable simlarities to the UN Declaration. As far as
substance is concerned, the basic rights awarded to victins are
by and large the sane. And the Ilegal status of these
proclamations is also equal: they provide guidelines, vyard-
sticks to nmeasure the state of the art, but they do not have
the binding force of rules of law. Against this background, it
is remarkabl e that the Council of Europe has not shown the sane
neasure of concern about inplenentation of the Reconmendation
as was witnessed by the UN in relation to its Declaration. As
far as | know, no overall assessnent has taken place as to the
| evel of conpliance by the nenber States with the provisions of
t he Reconmendati on adopted in 1985.%

In 1994, therefore, a private initiative was taken to
start a mmjor research project on the inplenmentation of the
provi sions of the Council of Europe Reconmendation. The project
was to be carried out by nmenbers of the Cimnal Law Departnment
of Tilburg University in The Netherlands.® The main objective
of this project, which is still pending, is to gain know edge
about the question why sone actions on behalf of victins of
crime are successful while others have proved to end in
failure. Mre specifically, our nmin concern is to try to
understand how it can be explained that quite a few of
universally agreed neasures to emancipate the victimstill fai
to materialize in the daily operation of the crimnal justice
system Drawi ng on the experience fromthe UN efforts described
in the previous section, the first basic decision was to focus
on a consumer based concept of inplenentation. Wen the
Reconmmendation was designed to inprove the position of the
victim in the crimnal justice system the standard for
effectiveness in inplenentation should not be whether donestic
law is in accordance with the provisions of the Recomendati on,
but whether real life and blood victine are actually treated
according to these standards. This basic decision carries as
one of its corollaries that productive conparative research can
not be conducted only on the basis of |egal docunents and other
printed information. The law in the books is notoriously
insufficient to grasp the situation of everyday victins. Even
additional witten questionnaires do not suffice to really get
a feeling of what is going on in a given jurisdiction. The
m ni mum requi rement to achieve our objective is to have exten-
sive site visits, where all the witten docunentation can be
tested and supplenented by interviews with all agents possess-

“Apparently, the Council of FEurope has circulated a
questionnaire anong its nenber states inquiring about the state
of donmestic legislation in these matters. However, no report on
the results has been published.

“Funding was provided on an equal basis by Tilburg
University and the Dutch Mnistry of Justice.
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ing extensive experience with the system Fortunately, we were
lucky to find two able and dedicated researchers, M. Marion
Bri enen and Ms. Ernestine Hoegen, who are together capable of
conmandi ng nearly all |anguages spoken in the nenber states of
the Council of Europe, thus enabling them to gain first hand
experience from judges, prosecutors, |aw enforcenment officials,
academ cs, and victins’' advocat es. The next | esson we drew
from earlier studies on conpliance is that we need a dynamc
criterion for success. Wien there is only partial confornmity to
the standards set by international proclanmations, there is
always the risk of a fruitless debate on how serious the
shortfall i s. Instead, we proposed a nore |ongitudinal
approach. The basic question on each provision of the
Reconmendation is whether the situation at present is better or
worse than a decade ago. If inprovenents can be denonstrated,
we regard that as success, even when current practice still
falls short of the level required by the international
community. If nothing has been done, while the benchmark has
not yet been net, there is reason for concern. W feel this
approach has the additional advantage  of offering an
opportunity to take into account in a reasonably way the dif-
ferences in cultural circunstances that obtain between various
countries and the widely differing points of departure they
were faced with when the Recommendati on was i ssued.

The overriding objective of this research project is to
draw up a reliable list of critical conditions for success. W
expect the factors involved to be changing according to the
specific wvictinms’ right concerned and - very inportantly -
according to the basic features of the jurisdiction in which
that specific right is expected to have a useful place. The
next question, of course, is what nethod to use to pursue this
chal |l engi ng objective. Apart fromthe site visits - acconpani ed
by the tool of participatory observation - extensive use is
bei ng nade of available results of small scale action research.
In a sense this could be called neta-evaluation. It is
concerned with critically reviewing the relevance of conpleted
enpirical victinological research from the point of view of
conparative, cross border purposes. As an exanple of this nodus
operandi | wll nention sone of the projects which have been
undertaken in The Netherlands in recent years.

3.3. Trial and error in The Netherl ands

Like so many other countries, The Netherlands have been quite
active in trying to inprove the position of the victimin the
crimnal justice system One of the |andmark achi evenents was
the introduction of the so-called Terwee-Act, providing for
several new procedural rights, acconpanied by admnistrative
gui delines designed to assure nore sensitive treatnment of the
victim by the police and by prosecutors.® From a conparative
point of view, this piece of legislation in itself is nothing
special. As already noted, many other jurisdictions have

*See footnote ...
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preceded or followed the Dutch with simlar neasures. There is,
however, one side to this reform which is rather unique. The
Terwee- Act was adopted by Parliament in late 1992 and was then
put in force by April 1 1993, but only in two out of the
nations 19 judicial districts. It was decided to use these
districts - one relatively small in size, the other nmuch
larger - as pilot projects. The experience gained in this
experiment was to be used in shaping the inplenentation of the
Act nationwide, which was scheduled for April 1 1995 1In
itself, this arrangenment is daring as well as sound; it is
theoretically justified by the victinological groundrule that
one should never raise expectations with victins which can
later on not be fulfilled. So far, so good. This clever schene
did not, however, yield all the advantages that were expected
of it. It turned out to be very difficult to draw hard | essons
in ternms of do’'s and don’ts from the experience in the pil ot
regions. The two pilots operated very differently. Wen things
went wong, it was not easy to attribute this to a single
cause. In short, it was nore difficult to learn by trial and
error than the governnent had anticipated. As | see things, the
experinment mainly led to three insights which could be useful
for shaping policy el sewhere.

First, real progress proved to be possible in providing
victine with the information they are entitled to. Bureaucratic
obst acl es can be overcome by careful planning and | earning from
initial m st akes. Pronoting restitution by offenders to
victins, on the other hand, turned out to be nuch harder to
achieve. Although several different nodels have been tried to
i nprove things, success has been very limted indeed - and for
a variety of reasons. The second notion we gained is the hard
and fast rule that reforns of this kind can only be effectively
implerented by creating a network of all the mgjor actors
involved in the operation of the crimnal justice system
Consequently, every judicial district now has a ‘steering
group’, conposed of representatives from the police, the
prosecutors office, the probation service, victim support
schenes, the bar, and whenever possible the judiciary. And
thirdly, we learned that noney not always determnes the
outcone of a project. The pilot districts were relatively
overfunded for a long period, but did not performsignificantly
better than their collegues who had to get by wth scarcer
resources. *

One of the innovations in the Terwee-Act is that it
introduced the conpensation order as a penal sanction in its
owmn right. Up until that tinme, reparation could mainly be
achi eved by the French nodel of the partie civile, allow ng the
victimto present a civil claimfor damages to be decided on in

“Four different evaluation studies were conducted on the
introduction of the Terwee Act. A summary of the results is
presented by A Slotboom J. Wnmmers, Tevree net Terwee?
Sanenvattende rapportage van de eval uati eonderzoeken, Den Haag
1994.
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the crimnal trial. One of the main argunents underlying the
introduction of the conpensation order concerns the execution
stage. In the partie civile-nodel, the victimis charged wth
the burden of executing a court order on his own behal f. There
are expenses involved in this process and research has shown

that chances are slimthat he will actually acquire the noney
he was awarded by the verdict.* On the other hand, a
conpensation order, as a punitive sanction, will be executed by

the governnment on behalf of the victim Foreign experience
docunented in research findings, shows that this vastly
i ncreases the l|ikelihood of the victimreceiving the reparation
the judge has decided on.* Now, against this background one
woul d have expected the Dutch governnent to have carefully
prepared for the execution stage after introducing the Terwee-
Act. But nothing of the kind happened. The pilots started, as
said before, on April 1 1993. Al other districts followed on
April 1 1995. Yet it took until late 1996 until serious steps
were taken to have the execution of the conpensation orders
assigned to a central agency, which is also responsible for
collecting fines.® This delay is, to say the very l|east, incon-
sistent with making full wuse of available victinologica
knowl edge. This should not be taken Ilightly, because a bad
start can easily ruin the prospects of a program Poor prep-
aration of the initial stages can have grave and |asting
effects on the viability of reformst legislation. | wll
return to this theme in section 4.

The third item to be covered is the perennial problem of
speci al i zation versus despecialization. The UN Mnual on the
i npl enentation of its Declaration points out the possibility of
appointing special officers or agencies charged wth the
responsibility of taking care of wvictinms’ interests. In The
Net herl ands, several experinents have been carefully exam ned
which confirmed the w sdom of this suggestion. A well known
project to inprove police performance in bringing about claim
settlenments between victim and offender failed in its initial
stage but was turned into a remarkable success after one
officer in the force was specifically charged with the super-
vision of the efforts.” A simlar fate befell an experinment in

*I'n only 25% of the cases involved, the court order is
effectively carried out. Mari e-Pierre de Liéege, Concrete
Achievements toward the Implementation of the Fundamental
Principles of Justice for Victims in France, Paris 1988.

*D. Moxon, J.M. Corkery, C. Hedderman, Developments in the
Use of Compensation Orders in Magistrates® Courts since October
1988, London 1988: early findings indicate an 80% success-rate.

*The matter was Tinally resolved by a decision of the
Minister of Justice of Februari 5, 1997 (Gazette 1997, 116)
(Besluit tenuitvoerlegging ontnemings- en schadevergoedings-
maatregelen).

M.1. Zeilstra, H.G. van Andel, Evaluatie van het
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one of the <countries’ prosecutors offices endeavouring to
provide better services for victins of crine. It was again
denonstrated that real progress could only be achieved when one
menber of the profession fortifies the collective conscience of
the corps.® The backside of these findings, however, is that
appoi nting specialist officials for this purpose mght very
well dilute the sense of responsibility throughout the force at
large. It has often been said that paying attention to victins
needs should not be regarded as the "soft side" of police work
or of the job of the prosecutor, a task to be left to the |ess
than fully qualified officials. It has equally often been
stressed that real inprovenents can only be brought about when
the need for change is deeply felt both by the |eadership of
the organization and the rank-and-file agents who have to face
the clients on a day-to-day basis. Wat it all cones down to is
to strike the right balance between specialization and a sense
of collective responsibility. Exanples of best practice in this
regard will have to be a crucial part of any theory of
i mpl erentation of victins’ rights.

The question of resources was touched on briefly in the

above. | explained that in effecting reform noney is not the
whol e story. But this nmessage should not be turned around as if
funding would be irrelevant. It obviously is nost inportant.

Police forces and prosecutors offices by definition feel
overwor ked and understaffed. Regardless of the accuracy of this
perception, it wuld be irresponsible to ignore it. Wen
legislating new victinms’ rights entails an additional workload
for police and prosecutors, the effort is destined to be futile
if no resources are provided to neet the requirenents.
Acknowl edging the applicability of this principle, the Dutch
government conmi ssioned a reputed accounting firmto conduct a
study on the costs involved in the inplenentation of the Terwee
Act. The resulting report indicated that the effort required by
the provisions of the Act involved a total expenditure of sone
Dil 33 mllion. But then, instead of either appropriating the
budget required to de the job - or challenging the methods by
whi ch the anmount had been cal culated - the governnent invented
all kinds of ingenious arguments to cut back on the necessary
funds. It decided on "a gradual increase of appropriations".
Most |ikely, according to the official accounts, not al

victinms would be making use of the new | egal opportunities from
day one. Furthernore, it was argued, the demand on extra tine
and effort would hit the police earlier than the prosecutors,
and the court system would be affected even at a later date.
Hence, funding in the first year after the reform st
legislation was put into effect would be way below the |eve

calculated by the accounting firm wth a commtnment to

schadebeni ddel i ngsproject bij de Leidse politie, Den
Haag 1989.

®T. van Hecke, J. Wmers, Schadebeni ddelingsproj ect
M ddel burg, Den Haag 1992.
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i ncrease the budget step-by-step as tinme progressed. There is
no denying sonme logic behind this reasoning. The practical
effect of this approach, however, has been that the agencies
which are first confronted with victins expecting to be served
in a new and inproved manner, have becone frustrated because
they have not been supplied with the nmeans to do a proper job.
This is particularly true for the police and for regiona
victim support schenes. The effects of such a mstake can be
graver and nore longlasting than some would expect. Wen the
initial stage of a new legal structure is disappointing, sone
per manent damage may well be inflicted and things may be hard
to correct later on. So, it is particularly inportant to aim at
a solid start for such reform st action and not conprom sing
that effort by a predictable |ack of funding.

The Manual on the inplenentation of the UN Declaration
suggests as a first step on the way to a conprehensive strategy
to establish a high-level commttee or working group wth
representatives from all relevant bodies, such as, inter alia
Mnistries of Justice, The Interior, Wlfare and Health, the
police, prosecutors, courts, as well as legislators and |ocal
government. According to the Mnual, the acadenm c conmunity,
the health and nmental health professions, and various voluntary
organi zations such as wonen and youth groups, religious
organi zations as well as the business sector should also be
represented. Such advi sory bodi es can be assigned the task of:
-carrying out needs assessnent studies
-assessing the shortfall between needs and provision of

servi ces
-maki ng proposals for inprovenents in the treatnent of victins

in the imediate and | ongterm

In The Netherlands, Ilike in nany other countries, such an
advisory commttee was installed at an early date. Its conpo-
sition corresponded closely to the specifications in the
Manual ; it was felt inportant, though, to also include repre-
sentatives from the National Victim Support Organization, from
the probation service and the Crimnal Injuries Conpensation
Board. From a phil osophical point of view it nust be noted that
the national advisory conmttee was not only consulted during
the stage of first preparing new legislation, but its operation
was continued after the Terwee Act got the force of law At
present, the commttee serves primarily as a think-tank to
improve policies on effective inplenentation of the newy
established victinms’ rights. Future evaluation studies wll
have to show whether commttees |ike these have either really
been instrunmental in effecting actual changes in the system or
have, because of protracted deliberations and painful
conprimses, in the end rather slowed down progress.

The final project to be nentioned here as a possible
exanple of best practice is the devel opment of a so-called
"measurenent nodel" on victim care. This extrenely interesting
technique was designed in order to supply the police and
prosecutors with exact data on their dealings with victins
whi ch would then provide them with an opportunity to intensity
their activities and change obtaining practices whenever
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necessary. It is an instrunent for nonitoring actual achieve-
nments enabling the authorities to check to what extend officia

objectives are met and what changes are called for. The hard
core of this system consists of a list of ’'key nunbers’ - or

key figures - which have to be collected on a daily basis. For
the police activities eight such indicators have been
identified:

A. 1. The nunber of victins who reported a crine

A. 2. The nunber of victinms who expressed the desire to be kept
i nf or med

A. 3. The nunber of victins who could be connected to a suspect

A 4. The nunber of victins who expressed a desire for reparation

A. 5. The nunber of victins who have actually received reparation

A. 6. The nunber of victinms whose case files were handed over to
the prosecutor’s office

A 7.The nunber of victinse who did not receive information
within the agreed period of tine

A. 8. The nunber of letters send to victins

The list of key figures for the prosecutors is as follows:

B.1. The nunber of victinse being placed under care of the
prosecutor on the basis of the police reports

B. 2. The nunber of victinse who have expressed the wish to be
kept i nforned

B.3. The tinme span el apsed between the nonent the police report
was received and the first witten comunication send to
the victim

B.4. The total nunber of witten comunications to victins with
regard to how cases have been di sposed of

B.5. The nunber of invitations extended to victins for a
personal interview with the prosecutor

B. 6. The nunber of victinse who fornmally filed a civil claim for
danmages

B.7. The nunber of <civil clains for danmages awarded by the
courts

B. 8. The nunber of victins who asked for reparation of any kind

B.9. The tine span between a claimsettlenent and the noment the
victimactually recei ved the noney invol ved

B. 10. The total nunber of out of court claimsettlenents

B.11. The total nunber of out of court claim settlenments which
have led to full paynment to the victim

B. 12. The nunber of conpensation orders denmanded by the pros-
ecutor in court

B. 13. The nunber of conpensation orders in court sentences

B. 14. The nunber of conpensation orders fully conplied with by

convi cted of f enders.
The findings will have to be entered into autonated data
processing systens and will lead to quarterly reports. The
reports should also provide an analysis of the results and
should specify projected objectives for inprovenents. An
exanple of such a target could be, for instance: "To send a
witten conmmunication to all registered victinms about the
prosecutors decision on the case in 50% of instances within one
week and in 90% within three weeks after the decision was

22



taken".* It is obvious that this nodel is intended to inprove
the quality of the care provided to victins in the crimnal
justice system particularly in the pretrial stages. It is
furthernore supposed to enhance the added val ue of cooperation
in the network of various parties involved. The system has been
tested in tw judicial districts and it has proved to be
wor kabl e.  Subsequently, the nodel has becone operationa
nati onwi de as of the last quarter of 1996. This could be the
start of a major step forward in advancing victins’ rights
which in the past have been so hard to i nplenent effectively.

In a way, it is a new test-case. Wwen the nethod wll be
applied as intended, it could yield very pratical and benefi-
cial results. If, however, police and prosecutors would regard
this instrunment as a burdensone bureaucratic hurdle, the whole
program could easily collapse under the sabotagi ng weight of
footdragging and admnistrative failure. Only tine will tell to
what extend this great opportunity for systematic |earning has
been taken advant age of.

4. | nmplenentation theory

4.1. A devel opnental node

In the previous section | have dealt with various case studies,
projects, nodels and experinents all ained at refornmng the
crimnal justice system on behalf of victinms. Simlar research
has been conducted in nmany other countries. Al of this is the
raw material which is being examned on a conparative basis in
the Tilburg research project on the inplenmentation of the
Counci | of Europe Reconmendation on the Position of the Victim
in the Franework of Crimnal Law and Procedure. The objective
of the project is to find out what works and, nore inportantly,
why. The real value of this kind of academic research is to
gain a better understanding of social realities. Hence, what we
are after is not a nere collection of statistical findings or
an inventory of unconnected exanples of best practice. W aim
for uncovering fixed patterns of causal relationships. W are
trying to get a grasp of the wunderlying structures and
principles which can really provide an explanation for the
success or failure of various efforts in this area.

Hence the call for nore conprehensive inplenentation
theory. In ny view, this is a major challenge for victinolo-
gists all over the globe. The Tilburg research project wll
certainly not lead to all the answers we are |ooking for, but
it may constitute a relevant step forward on which future
researchers can buil d.

Let ne propose and explain sone key elenents which nght
be incorporated in the framework of a broader inplenentation
theory. Mst promnently, the theory nust be of a dynanmc

*Anot her topical exanple is: "To dispatch before July 1st
at least one witten comunication to 97% of all
victins registered in the first quarter of that
year."
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nature. It should contain a devel opnental nodel, allow ng for
advancenents and regressions to be the main perspectives.
Drawing on simlar work done in connection with refornms in
other parts of the crimnal justice systen® | suggest to
distinguish four different stages in the inplenentation of
victins' rights:

at he stage of resistance

bt he stage of acceptance

cthe cynical stage

dt he stage of assiml ation.

The first stage is one in which the main players wthin
the system reject the existence of a real problem and oppose
any fundamental changes to be nmade. Partly this is caused by
some innate conservatism partly it is anxiety in the face of
being confronted with the unknown. In the case of victins’
rights many contributing factors of this kind can be identified
in past and present. To nmention just one of these: the fear of
getting in touch personally with victimzed people and not
knowi ng how to handl e the enotional aspects invol ved.

During the stage of acceptance the problemis adopted as a
genui ne concern of the professions participating in the system
They recognize the fact that they have a responsibility in
contributing to the solution of the problem It is vital that
the partners in the network agree on a nutual preparedness to
act and that they share the belief that a common effort can
produce positive results. It is this stage which leads to new
legislation, to training prograns and other neasures to
i ncrease know edge of the issue, and to professional codes of
conduct. A wuseful distinction can be nade between "caring
acceptance" and "legal acceptance".” The former concept neans
that the authorities really try to apply new provisions in the
way they were intended to be used. The latter approach inplies
a very narrow interpretation of the new rights, often rendering
them conpletely ineffective. An exanple of this which can be
found in quite a few jurisdictions is the power of the court to
dismss a civil claim for danages in the crimnal trial and
refer it to the civil court. A narrow, legalistic application
of this provision can lead to frequent use of this ‘escape
route’ Eﬁth predictable frustrating consequences for the
victins.

“The nodel was first presented in connection with financial
crinme (nmoney laundering) by C D van de Vijver,
Politie, justitie en partners: nieuwe stappen, in:
C.D. van de Vijver (ed.), Crimneel geld: dreiging en
aanpak, Arnheni Antwerpen 1995, p. 72 ff; it was later
slightly refined by A B. Hoogenboom Cynisnme en
‘ opst andi ge gehoor zaanheid’; de inplenentatie van de
Wt MOT, in: Financiéle sporen van misdaad,
Justitiéle Verkenningen 9/96, p. 22 ff.

“'See A_.B. Hoogenboom, op. cit. p. 24-25.

“This is what happened in Germany in the case law
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During the cynical stage people start to wonder if it is
worth all the trouble. Doubts arise as to the feasibility of
many of the new projects. It is a period of reaction and
partial retreat. Unanticipated drawbacks of new provisions
beconme apparent. Different agencies start to |look after their
owmn interests again and try to shift some of the burdens to
other partners in the network. Wen the job appears to be nore
conplicated than initially expected, sone wll predict the
futility of the whole effort and will start challenging its
underlying assunptions. A typical exanple of this could occur
when newly introduced guidelines instruct the police to try to
arrange claim settlenents in categories of cases which are
obvi ously unsuitable for any such efforts, |ike when a penni-
less drug addicted offender has committed hundreds of bur-
glaries.®

The stage of assimlation, finally, is characterized by a
new bal ance of responsibilities. The kind of naive enthousiasm
of the previous tinmes is being replaced by a nore nmature
approach. * The new | egislation and acconpanyi ng guidelines are
integrated in the daily routines of the agencies operating the
crimnal justice system The nmain objective during this stage
is to plan on the basis of strategic decisions. Scenario’ s on
future developnments have to be designed, conprising nmain

targets, predictable responses to all initiated actions and the
next steps to be taken when these eventualities occur.

What is the epistenological status of a nodel like this?
Basically, it is a rational reconstruction of a successful
impl erentation effort. A nodel like this can be useful because
it serves analytical purpose, enabling us to better understand
why certain projects fail while others succeed. It offers

opportunities to provide explanations, since it is designed to
identify and classify factors which mght put effective inple-
mentation at risk. Al the well known variables which feature
in individual case studies and in action research on isolated
subj ects can be coherently interconnected in the franework of a

concerning § 405 StPO Conplaints about this res-
trictive attitude of the judiciary have been | odged
in vain for decades; G Mijer, Zur GCeltendnachung
von Schadensersatzanspruchen im Strafverfahren,
Studdeutsche Juristenzeitung 1950, p. 194 speaks of an
"abuse® which renders the entire procedure “futile”.

“We have seen another example in section 3.3., where it was
stated that poor preparation of the initial stages of a project
can have grave and lasting effects. The long overdue planning
of the execution of compensation orders was a case in point,
the same holds true for underfunding in the Tfirst period of
time; it is mistakes like these which can contribute to the
advent or the continuation of the cynical stage in the deve-
lopmental model.

“Van de Vijver, op. cit. p. 74.
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devel opnental nodel like this. | refer to factors |ike the
authorities’ lack of know edge on victinms issues and the need
for training of all officials involved, the lack of know edge
on the part of victins thenselves as to the rights they have
according to law, shortage of manpower in responsible agencies
like the police and the prosecutor’s office, underfunding of
projects, conpeting rights of suspects and offenders in the
crimnal justice system conpeting interests which prevent sone
professionals from really assisting victins®™ and the often
mentioned intangibles like the "attitude" of the respective
authorities or the "culture" of an agency. Al of these factors
can be reexamned and enpirically tested fromthe point of view
of contributing to - or the opposite: obstructing - the transi-
tion from one stage of the nodel to the next. The open struc-
ture of the nodel allows for cultural differences to be taken
into account.

In the next sections, | wll elaborate the basic value of
this nodel on a somewhat nore abstract |evel, by pointing out
sonme general inpedinents to effective inplenentation of victins
rights.

4.2. The victinologists fallacy
Sonme victinologists and victim advocates adhere to the prin-

ciple: the nore victins rights, the better. | shall call this a
populist fallacy, or better: the victinologists fallacy. M
thesis is that claimng excessive rights can and wll be

count er productive. Overreaching in this respect mght jeopard-
ize the inplementation of the catalogue of basic victins’
rights as exenplified by the European Forumis Statenent of
Victins’ Rights in the Process of Crimnal Justice. This can be
expl ai ned and understood on the basis of the dynam cs invol ved
in the devel opnental nodel j ust sket ched. The node
denonstrates room for negotiations between the various actors
in the crimnal justice system Interests of the partners in
the network operating the system will have to be balanced
permanently. This calls for never ending readjustments. The
logic behind ny thesis is that clainmng excessive rights for

victine wll evoke opposition and generate resistance by
others. Hence, a stage of assimlation will never be reached
and regressions to earlier stages of the nodel are likely. |
Wil | pr esent three exanpl es of what I consi der

count er producti ve types of rights.
The first one concerns veto rights. According to the
Eur opean Forum Statenment of Victins’ Rights in the Process of

“Exanple: In many countries it is more lucrative for a
awer to represent a client (victim in civil
litigation than to have the claimfor damages settl ed
in the course of the crimnal proceedings. Qite
understandably, this type of fee-structure will |ead
attorneys to present all kinds of argunents to the
victimin order to persuade himthat the civil court
of fers definite advant ages.
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Cimnal Justice a victim nmust have the right to provide
information to officials responsible for decisions relating to
the offender. The purpose of this right is to ensure that the
victimis heard, that he can express his feelings, and that al

of this can be taken into account when decisions have to be
made. This arrangenent is conpatible with the basic structure
of the trial and the pre-trial stages and respects the sense of

responsibility of actors like the prosecutor and the bench.
Veto rights, on the other hand, would for the very sane reasons
nmobilize resistance. So, the victim should - in ny view - not

be awarded a final say in decisions on pretrial detention, in
plea bargaining or the use of the expediency principle, in
sentencing or parole. It is very inmportant to retain a firm
di stinction between taking victins’ interests and opinions into
account on the one hand, and taking instructions from them or
| eavi ng deci sions to themon the other.

The second type of rights to be avoided are the ones which
woul d conprom se the right to a fair trial for offenders. Since
the right to a fair trial is a generally accepted human right,
it just would not do to answer a historical injustice to the
i nj ured party with intentional and institutional unfairness to
the accused.™ For present purposes, however, the nmain point is
that such a course of action would not only be hard to justify,
it would al so reduce the willingness of the main players in the
crimnal justice systemto contribute in the inplenentation of
the basic victins’ rights. So this state of affairs provides an
additional argunment for the <condition stipulated in the
preanble of nobst national and international statenents on

victins’ rights that these rights wll be awarded "w thout
prejudice to the right to a fair trial for offenders”.
The third type of rights |I would |abel as excessive are

the ones which would transformthe crimnal trial into a three
party system The traditional justification for this opinion is
derived from dynam cs which are inherent in any procedure. Wat
it all comes down to is that attack will always |lead to defence
and counterattack. Hence, if we would place the victimin the
position of opponent of the accused”, with offensive rights of
his own, this would expose him to countervailing pressures.
Consequently, the victim would becone vulnerable again and
exposed to abuse by the defendent and defense council, and he

“This point was previously articulated in my paper Con-
flicts of Victine’ Interests and Ofenders’ R ghts in
the CGrimnal Justice System in: Chris Sumer et. al
(eds.) International Victinology, Canberra 1996, p.
172.

““This is the core of what | conceive as a third party in
the system to position the victim as the opponent of the
defendant in proving guilt or innocense and/or in setting
sentence. Hence, allowing the victim to present a claim for
danages as partie civile does not qualify as transform ng the
systeminto a three-party-affair.
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mght very well end up being the weaker party running a serious
risk of secondary victimzation. On top of this traditional
line of reasoning | would now argue that the transition to a
three party system would al so conprom se efforts to effectively
i npl enent the nore nobdest victinms’ rights. The explanation of
this is again to be found in the dynam cs of the devel opnental
nodel with its stress on cooperation between networKking
parties. To nmention just a single practical exanple, | would
not favor granting the victimthe right to appeal a sentence he
considers to be too lenient.®

By referring to this exanple, it can also be denonstrated
how the various elenents of this general theory of inplenenta-
tion can be enpirically tested. | have identified three types
of rights and |abelled them as excessive in scope. | have
expressed the expectation that the introduction of such rights
will jeopardize the inplenentation of other reforns on behalf
of victins. These expectations - or: predictions - are essen-
tially hypotheses which lend thenselves to enpirical tests. In
this sense the larger franmework of a conprehensive theory of
i npl enentation provides nmany starting points for new conpara-
tive action research in different jurisdictions.

4.3. Restorative justice

I now turn to an even nore controversial matter. Wat could be
true with regard to the extend of victins’ rights, mght very
wel |l also apply to their status.

In recent years, nuch has been said about the nature of
the effort to reformthe crimnal justice system on behalf of
crime victins. Some victinologists have argued that the intro-
duction of additional victins’ rights is a pieceneal adjustnent
of the system while many others regard it as a major step in
replacing the current paradigm of retributive justice by a new
paradi gm of restorative justice. Proponents of the latter view
furthermore tend to explain the relative ineffectiveness of
victinms’ rights inplenmentation efforts by pointing out that
they are fundanentally alien to the basic problens and concepts
of the retributive paradigm® Real success and genuine reform
could therefore only be achieved by abandoning the current
obsolete system Now, acknow edging sone conpelling 1logic
behind this argunent, | take exactly the opposite view. In ny
opinion it has been precisely the call for a new paradi gm of
crimnal justice which has slowed down both the pace and the
extend of inplenentation of victinms’ rights. Linking reformto

“Just as an encore: on the sane grounds | am opposed to the
institution of private prosecution in crimnal cases.

“Ezzat Fattah, From a Qiilt Oientation to a Consequence
Oientation. A Proposed New Paradigm for the Crimna
Law in the 21st Century, in: W. Kiper, J. Welp (eds),
Beitrage zur Rechtswissenschaft, Heidelberg 1993, p.
771-792; T. Peters, J. Goethals (red.), De achterkant
van de criminaliteit, Leuven 1993.
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a change of paradigm is tantanmobunt to inviting all agents
operating the crimnal justice systemto abandon all previously
hel d convictions, values, priorities, principles and problens.
A debate on paradigns doesn’'t allow for any conpronise or
gradual change. By definition, there is even hardly room for
rati onal discussion between people who adhere to different
paradi gns. Success and inprovenents in one paradigmis futile
or irrelevant in anotherframe of reference. This is the very
essence of the concept of incomensurability as devel oped by
Thomas Kuhn.® And in my theoretical exposition it is exactly
di scussi on, persuasion, cooperation and negotiation which is
designated as crucial in determning the fate of reform st
efforts. Wien there is not even a shared frane of reference,
chances to effect change are very slim indeed. The call for
restorative justice as a new paradigm of crimnal justice is
therefore in ny view rather an obstacle to reform than a
precondition for effective inplenentation of victinms’ rights

But maybe this fundanental difference of opinion between
victinologists can also be included in future action research
as indi cated above.

5. Concl udi ng renarks

In the years ahead, there wll be other Dutroux-like cases.
There will be nore massacres |ike the one in Dunblane. And nost
probably there wll be new incidents of horrendous nass
victimzation like the lahoma bonbing. On top of that,
mllions of so-called ordinary crimes wll be perpetrated,
maybe | ess spectacular and not known to the public at large

but equally dramatic for the individual victine involved. In
response, governnents will be urged to take new and additional
steps in order to safeguard the interests of victins of crine.
New rights will be called for, and attention will be drawn to
the fact that existing rights are not yet effected as intended.
Covernments must prepare thenselves for such crises. In order
to avoid ill considered decisions based on the pressures of the
nonent, strategic planning nust be undertaken, resting on solid
knowl edge of the issues. This kind of know edge nust be
provided by victinmologists. In mnmy paper | have described one
part of the type of know edge required. W are in dire need of
nore understanding of the process of inplenmenting victins
rights. Hence the call for a conprehensive theory on this
subject. It will not be easy to make real progress in this
area. Actually it is a nmonentous task we are faced with. It is
indeed a major challenge for the profession of victinologists.
Sone may even regard it as a mssion inpossible. To collegues
who feel that way | would |ike to quote a pertinent remark by a
former President of the United States, who was heavily invol ved
ininproving civil rights. He said: "Early in ny life |I |earned

“Thomas Kuhn, The Structure of Scientific Revolutions,
Chi cago U. P. 1962.
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t hat doi ng the inpossible frequently was necessary to get the
job done".™ So let us not despair. Let’s get to work.

*Lyndon B. Johnson, The vantage point. Perspectives of the

Presi dency, New York/Chicago/ San Francisco 1971, p.
27.
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