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The Military Commander, UN Operations
and Human Rights!

W.J.M. vaN GENUGTEN AND L. ZEGVELD

1. Introduction

Anything that can go wrong as far as human rights are concerned
will usually go wrong in times of war. Societies which are able to re-
asonably control themselves in normal circumstances will in war-
time provide the stage for serious violations of international law.
Often the Security Council will then become involved and UN and
other troops will be sent to maintain or enforce peace. In this arti-
cle we are concerned primarily with the role of the military com-
mander in the field and how that can contribute, during such peace
operations, in knitting peace and security and human rights more
closely together. To this end we will examine the following related
issues. What tasks are given by the resolutions of the Security
Council to military commanders in the field as far as human rights
are concerned? Should they be overseeing the observance of hu-
man rights? Is this their duty because of international law, because
of the authority invested in them or because of their conscience?
What does ‘overseeing the observance of’ entail? And what are the
legal and practical problems involved in all this? Before turning to
these matters, we will first provide a short overview of the frame-
work in which the international norms protecting human rights
have been laid down, and give an outline of the concern of the
Security Council with human rights.

In this article we will limit ourselves to those violations of hu-
man rights that have been committed by warring parties, and,
more specifically, those violations of which the civilian population
was the victim. This means that the military commandesrs of the
peace operations and their subordinates are left out as far as their
observance of and their being the victim of violations of human
rights are concerned.

2. The Normative Framework: International Human
Rights Law, International Humanitarian Law and
International Criminal Law

The basic norms for the protection of life, liberty, safety and securi-
ty of person have been established in three systemns of international
law: international human rights law, international humanitarian
law, and international criminal law.2
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International human rights law applies at any time, i.e.in times of
peace and armed conflict.? Human rights place first anc} forernosjc
an obligation on the state as distinct from other actors mvol\jed in
the armed conflict. The three most important human rights instru-
ments that make up the so-called International Bill of Human
Rights are the Universal Declaration of Human Rights of 1948, and
the International Covenants of 1966% on Civil and Political Rights
and on Fconomic, Social and Cultural Rights. Most other human
rights treaties build on these three instruments.®

International humanitarian law (IHL) consists of the norms
which warring parties should adhere to in times of armed conflict.
Central to IHL is the principle that individuals who are no longer
participating in the fighting - whether it be civilians or sick or
wounded soldiers - are entitled to humane treatment, i.e. no tortu-
re, no random arrests, no camp detentions, etc. IHL also includes
the right of impartial humanitarian organisations to be allowed to
offer their services to these non-combatants. IHL is codified in a
number of treaties of which the four Geneva Conventions of 1949
and the two 1977 Additional Protocols thereto are the most impor-
tant. The Geneva Conventions are among the most widely ratified
international instruments. Approximately two-thirds of the states
have also ratified both Protocols.® The few states that have not rati-
fied the Geneva Conventions are, however, still subject to much of
the treaties since these are part of customary international law. The
Statute of the Yugoslav Tribunal states that ‘the part of convention-
al international humanitarian law which has beyond doubt beco-
me part of international customary law is the law applicable in ar-
med conflict as embodied in the Geneva Conventions of 12 August
1949 for the Protection of War Victims.'” Also relevant in this re-
spect is the so-called Martens clause that is laid down in Additional
Protocol I of 1977 which says that ‘[i]n cases not covered by this
Protocol or by other international agreements, civilians and com-
batants remain under the protection and authority of the princip-
les of international law derived from established custom, from the
principles of humanity and from the dictates of public
conscience.’

International criminal law, finally, also protects a number of
fundamental human rights. This body of norms distinguishes itself
ﬁom the aforementioned two in that it turns a violation of human
rights into a criminal offence and in that, in principle, it applies
only to individuals.” International criminal law overlaps interna-
tional humanitarian law. Torture, for instance, constitutes a * grave
brea.ch’ of the Geneva Conventions of 1949 for which the individu-
al will be held criminally responsible.!0 Separate treaties have been
drawn up that provide additional international criminal norms.
Torture, to use the same example, is an international crime under



the Torture Convention of 1984. This Convention also applies in ti-
mes of war.

Whenever we discuss human rights in the remainder of this article,
we are referring to the term in a broad sense, i.e. human rights as
laid down in the international human rights law, IHL (including
the rules concerning humanitarian relief), and international crimi-
nal law.

3. The Concern of the Security Council with Human
Rights

UN peacekeeping and peace-enforcing operations are legitimised
by Security Council decisions. Such decisions also determine the
military commander’s mandate with regard to human rights.
However, the Council’s concern with human rights is not without
problems. We will discuss three such problems. First, questions
have been raised about the Council’s authority in dealing with in-
ternal armed conflict. To a large extent the Council’s authority
stems from Articles 24 and 39 onwards of the UN Charter, which
deal with the ‘responsibility for the maintenance of international
peace and security’!! and the competence to determine the existen- 59
ce of any threat to the peace, breach of the peace or act of aggres-
sion.’'2 Do these norms provide the Council with the competence
to interfere in internal wars? One possible answer could be that
there is growing international awareness that there is a duty to in-
terfere if intra-state disorder might lead to genocide or other syste-
matic violations of the most fundamental human rights. And alt-
hough it might be debated whether or not this approach is fully
covered by existing international law, the former Dutch Defence
Secretary, Joris Voorhoeve, was correct when he stated that in con-
sidering the importance of a nation’s sovereignty against the inte-
rest of its population the principles of humanity should outweigh
those of sovereignty.'3

A second problem of the Security Council’s involvement in hu-
man rights is that the Council’s actions have made 'the maintenan-
ce of humanitarian law part of its attempts to restore international
peace and security’.!* In the Bosnian conflict the Security Council
even seemed to be of the opinion that humanitarian relief by itself
will restore international peace and security or, in any case, will
substantially contribute to this process.!> However, the goal of in-
ternational human rights norms and IHL is 'to humanise war’, not
to end it.!® These norms were not designed to end a war. This does
not imply that these norms cannot contribute to the restoration of
peace. As the Dutch Ministerial Advisory Council for Peace and
Security said in its report ‘Lost Innocence, the Netherlands and UN
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Operations’, humanitarian relief can Contribute tontaking away the
conflict’s sharp edges. Indirectly, humanitarian relief Could‘help de-
velop relations between watring factions which could, albeit slow-
ly, create an atmosphere in which a political settlement of the con-
flict draws nearer. Humanitarian aid can therefore do more than
simply aid the civilian population in overcoming the consequences

of an armed conflict.!

To this the Advisory Council added that if humanitarian aid i§ to
have such a positive effect, favourable circumstances are required.
If circumstances are less favourable, humanitarian aid could contri-
bute to lengthening the conflict because the parties involved all
profit from it. Providing aid may also hurt the image of an impartial
UN. The Advisory Council refers, for example, to Somalia, but simi-
lar negative effects of humanitarian relief can be observed in the
conflict in Bosnia-Herzegovina.

Third and finally, the International Committee of the Red Cross
(ICRC), the primary guardian of the Geneva Conventions, has
pointed out the risks of the Security Council encroaching on the
neutrality of international humanitarian law when it involves itself
with human rights. The ICRC believes that there is substantial risk
that providing humanitarian relief becomes politicised the mo-
ment the Security Council interferes, '8 especially in those conflicts
where the UN is regarded as a party to the conflict instead of a neu-
tral third party. The Dutch Red Cross explained that the long expe-
rience of the ICRC in war zones has shown that neutrality is a pre-
requisite for effective activities. The ICRC therefore stays out of the
political controversies surrounding a conflict. Doing so enables the
ICRC to negotiate with all parties about the maintenance of inter-
national humanitarian law, about entry to camps and about the
unification of families.?

The relationship between the Security Council and human rights
has a bearing on the responsibility of the commander in the field
vis-a-vis the maintenance of human rights. In the remainder of the
article we will discuss the duties and competencies of the military
commander rising from the Security Council resolutions and the
problems that may arise in fulfilling these tasks.

4. Supervising Compliance with Human Rights:
the Military Commander’s Mandate

What do the human rights clauses in the Security Council’s resolu-
tions mean for the commander in the field? Before we explore this
question we nieed to point out that international human ri ghts law,



IHL, and international criminal law do not place the military com-
mander under the obligation to maintain human rights. Not only
does this imply that the legal obligation to supervise compliance
with human rights is absent, but also, in a strict sense, the authority
to do so. International organisations, including those involved in
operations like UN peacekeeping missions, have the authority to
act only when that authority has been explicitly granted to them
by states. It is therefore up to states, possibly within the framework
of the Security Council, to create the competence for supervision of
compliance with human rights during peacekeeping operations.2
However, some organisations, like Amnesty International, believe
that commmanders should always report human rights violations,
even if this is not explicitly stated in their mandate.?! To support its
argument, Amnesty refers to a statement made by former Secretary
General Boutros Boutros-Ghali on MINURSO:22

While MINURSO's current military mandate is strictly limited to
the monitoring and verification of the cease-fire, MINURSO, as a
United Nation mission, could not be a silent witness to conduct
that might infringe the human rights of the civilian popula-
tion.??

Yet Boutros-Ghali’s statement is not a legal norm. And although it
is hard to contradict Amnesty’s point of view, Amnesty’s view holds
the danger that human rights are qualified on moral, non-legal
grounds as norms which can be upheld by anyone. It is therefore
without question preferable to establish the commander’s obliga-
tion and authority as far as the supervision of compliance with hu-
man rights are concerned in a mandate prescribed by Security
Council resolutions or in Rules of Engagement (ROE) approved by
the Security Council.

Which obligations and what authorities have military commanders
been given in past resolutions of the Security Council? We will con-
centrate on the Security Council resolutions and the ROE of a UN
peacekeeping operation in the former Yugoslavia: UNPROFOR. In
order to provide some deeper understanding of what was and what
was not expected of the military commander in that operation it is
useful first to distinguish three different forms of supervision
which can be included in a mandate or the ROE. It can then be as-
certained which did or did not fall within UNPROFOR’s mandate.
The first form of supervision concerns the reporting of observed
violations; the second form is the determination of the occurrence
of a violation or of the risk that a violation is going to be commit-
ted and the subsequent intervention to prevent or minimise the
violation; and the third form bears on the prevention or minimi-
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sing of violations of human rights which were first defined as such
by the Security Council. / .

As to the first form of supervision, UNPROFOR’s mandate did
not prescribe the military commander’s duty to report. The. duty to
report was placed on individual states. The Security Council called:

upon States, and as appropriate, international hux_nanitgrian or-
ganisations, to collate substantiated information in their posses-
sion or submitted to them relating to the violations of humani-
tarian law, including grave breaches of the Geneva Conventions,
being committed in the territory of the former Yugoslavia and to
make this information available to the Council.?*

States could also receive such information, among others, from
their military commanders in the field, but the legal responsibility
to report was that of the state and the Security Council, not that of
the commander in the field. This also implied that it was up to sta-
tes and the Security Council to give information about human
rights violations to UN institutions like the different UN rappor-
teurs for human rights, the treaty-based committees and the

United Nations High Commissioner for Refugees (UNHCR) in the
same, reverse way as these can provide such input on human rights
violations to states and the Council.

The second form of supervision concerns the determination of a
violation followed by the intervention in order to prevent or re-
press the violation. In this case the military commanders’ mandate
would include supervision of compliance with international hu-
man rights law, IHL, and international criminal law. They would
first have to ascertain whether or not one of the parties involved in
the conflict has in fact committed a violation, and then act accor-
dingly. The commanders would in this way act as quasi-legal insti-
tutions. It is obvious that such a task, when formulated in general
terms, is unsuited for a commander. UNPROFOR’s mandate or ROE
did not refer to such supervisory duties,

The third form of supervision, finally, which was explicitly prescri-
bed by UNPROFOR’s mandate and ROE, concerns intervention to
prevent or repress hurman rights violations after such violation was
determined first by the Security Council itself. In that case the
Council acts like a quasi-legal institution, supported sometimes by
information provided by UN human rights organisations. With re-
gard to the conflict in Bosnia-Herzegovina, the Council determined
human rights violations in numerous resolutions. In Resolution
819, for example, the Council stated that it:



condemns and rejects the deliberate actions of the Bosnian Serb
party to force the evacuation of the civilian population from
Srebrenica and its surrounding areas as well as from other parts
of the republic of Bosnia and Herzegovina as part of its overall
abhorrent campaign of “ethnic cleansing”,

and it reaffirmed ‘its condemnation of all violations of internation-
al humanitarian law, in particular the practice of “ethnic clean-
sing”.'®

In Resolution 836 the Security Council then instructed UNPROFOR
to protect the civilians in the safe areas and to disarm the soldiers,
paramilitaries and armed civilians in these areas.?® UNPROFOR was
given similar authority in order to protect humanitarian relief ope-
rations. This authority was based on an earlier statement of the
Security Council that ‘impediments to the delivery of humanita-
rian assistance constitute a serious violation of international huma-

nitarian law’.?’

In order to fulfil this supervisory task the military commander need
not themselves judge if certain acts are in violation of human rights
norms, IHL, or international criminal law. They have “only” to
consider those norms which the Security Council has judged to
have been violated. The resolutions of the Security Council are the-
refore the standard a soldier uses to judge events in the field.
UNPROFOR’s ROE affirm these limitations of the commander’s du-
ties. The ROE that dealt with the authority to search buildings sta-
ted that:

searches of buildings are not to be conducted at random. They
will only be carried out in response to specific evidence that in-
dicates the probable presence of a violation of the Vance Plan or
UN Security Council Resolution.?

The fact that the task of a military commander to supervise com-
pliance with human rights is restricted and prescribed does not, ho-
wever, mean that his job in the field is simple.

5. Implementation of the Mandate in the Field

In order to do his job in the way described above a military com-
mander must know the contents of the Security Council’s resolu-
tions. In the case of the former Yugoslavia this required a bit of ef-
fort: between 1991 and 1995, for instance, the Council adopted al-
most one hundred resolutions.

Not only their number might pose problems for their imple-
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mentation but also their contents. Council resolutions are often
phrased in general terms. Notwithstanding its quasi-legal actions,
the Council remains first and foremost a political body. Its state-
ments on human rights are usually formulated in vague and gener-
al terms.2® Take Resolution 819, for example, in which the Council
condemned ‘all violations of international humanitarian law, in
particular the practice of “ethnic cleansing”’.*® Apart from ethnic
cleansing, this statement did not specify what the other violations
are. The Council did not even state which body of humanitarian
law it is referring to: the one dealing with internal conflicts or the
one dealing with international conflicts. The mandate is therefore
ambiguous and its wording removed from the everyday reality of
the peace operation.’! Thus military commanders must after all
play the part of quasi-legal institution if they are to implement the
Council’s resolutions, requiring knowledge about the nature and
scope of the international rules which protect human rights.
However, this body of rules is so huge that no commander may be
expected to possess a comprehensive overview. In view of this, as a
minimum, commanders should be made familiar with the rules
which protect the most fundamental of human rights as well as
with those rules that are being violated in the country where a
peace operation is to be executed. The latter can of course change
as the operation progresses: what was first a problem need not be so
as time goes by, and vice versa. This provides good reasons for close
co-operation with the various UN rapporteurs on human rights,
the treaty-based committees and the High Commissioners for
Human Rights and Refugees as well as large NGOs like Amnesty
International, Helsinki Watch, the International Commission of
Jurists, the International Red Cross, and Médecins Sans Frontiéres.
These organisations can report any misdoings concerning human
rights and in doing so provide the UN commanders on the spot
with the required information to evaluate the local situation.

The above implies that a UN commander will have to make
every effort to allow people and organisations whose job it is to re
port on human rights violations to do their work. In the words of
the former UN observer for the former Yugoslavia, Tadeusz
Mazowiecki: “The United Nations should neither tolerate nor ac-
cept a situation in which the authorities are refusing to cooperate
with human rights protection mechanisms established by the
[Human Rights] Commission.”?2 In the case of the former
Yugoslavia this also holds true for those individuals and organisa-
tions investigating crimes which might be tried at the Hague
Tribunal. In these instances it would be the task of the military
commander to contribute to making sure the fact finders can do
their job and are given active assistance, if necessary.



Apart from the problems that arise because of the number of resolu-
tions of the Security Council and the vagueness in the comman-
der’s mandate, the application of international law concerning hu-
man rights in concrete situations also has its problems. Often it is
unclear, for example, who is being protected by this law. The
Zairean refugee camps at the time contained Hutus that were invol-
ved in the genocide of the Tutsis in Rwanda in 1994. The Tutsi rebel
army held the camps under siege. The Zairean army, which was af-
raid to fight itself, was arming the Hutu refugees. Who then is the
perpetrator and who the victim? In other words: who was entitled
to protection? Organisations like Amnesty International and
Médecins Sans Frontiéres (MSF) have constantly been drawing at-
tention to this dilemma. MSF, for example, wrote in a report on the
Rwandan refugee problem that:

for an organisation such as MSF the debate is whether it
should continue to provide humanitarian assistance to a refu-
gee population which is used by the perpetrators of the geno-
cide as a means to increase their power. Whether in these cir-
cumstances it would be justified to cease the humanitarian as-
sistance to the refugee population presents a moral dilemma
for the organisation. Some say such a situation is contradicto-
ry to the principles of humanitarian assistance. Others say
that the humanitarian principles demand the continuation of
humanitarian assistance while at the same time raising a criti-
cal voice.

‘Raising a critical voice’ and pointing out the failures of the UN
and the international community is exactly what MSF has been
doing in past situations such as the Rwandan refugee situation.
Jacques de Milliano, the former chairman of the Dutch branch of
MSF, said:

We have twice published a report about the disgraceful state of
affairs in the Rwandan refugee camps for the benefit of the inter-
national community. Violations of human rights may not be al-
lowed to pass unpunished. And humanitarian assistance must
not be permitted to become a tool in the hands of criminal
leaders. (...) A plea which fell on deaf ears in the international
community.3*

De Milliano is right, although, unfortunately, he should not have
expected any other response in view of the position of human
rights in the international political order. Many people do not view,
we believe, opinions such as those held by MSF as a moral dilem-
ma, but as an unavoidable side-effect: not something to lose sleep
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over nor something that should lead to more specific mandates for
peace operations.

6. Codes of Conduct for Soldiers

Above we have stated that the military commander should be able
to rely on and will be helped greatly by a clear mandate and practi-
cal Rules of Engagement. We showed that UNPROFOR’s mandate
did not fulfil this criterion. Mandates as contained in the Security
Council resolutions and ROE will, however, never be comprehensi-
ve and will always leave room for or oblige the commander in the
field to use their own initiative, for such texts can never cover every
possible situation. The commander will then have to draw on their
own judgement and creativity.

For the past few years a debate has been going on in the Dutch
armed forces about codes of conduct. One of the points in the
debate is that soldiers might end up in unforeseen circumstances
where they will have to use their own judgement. As Lieutenant
General Van Baal, the Dutch deputy Chief of Defence Staff,
stated:

Actions should be based on a code of conduct aimed at each in-
dividual and which cannot be enforced by law but which provi-
des support in difficult circumstances when a soldier is required
to make ethical decisions.®

Such a code could provide support for commanders when they are
confronted, in the field, with violations of the fundamental norms
of international law. If, however, this is the reason for the present
discussions about codes of conduct - which we believe ought to be
more and go deeper than a discussion about the wearing of earrings
and suchlike matters - then it can easily be determined that the pre-
sent (draft) codes fall rather short. If we examine, for instance, the
recently established General Code of Conduct for the Dutch armed
forces, we read phrases such as that ‘military personnel will adhere
to the national and international rules of law’ and that they should
show ‘respect for fellow human beings, irrespective of their race or
culture’. The draft proposal for the code of conduct for air force
personnel uses similar phrases. Both codes are a good start but neit-
her codes advocates a more active approach to the protection of
human rights, which is supposed to be central theme of the debate.
The Royal Netherlands Army’s code of conduct is slightly better in
this sense. Its sixth article is formulated as follows:

Iwill respect human rights and will adhere to the law on armed
conflict. I will treat all people in equal fashion and with respect,



and will provide, if possible, aid to my fellow human beings in
need.

The code of conduct for the Royal Netherlands Military
Constabulary contains a similar article, which states that ‘the fun-
damental human rights must always be the guiding principle for
the actions [of each military policeman]’.*¢ These clauses are some-
thing at least, but the question is whether they are sufficient. Our
answer to that question would be negative. It is hard to imagine
that these formulations will help commanders to act when con-
fronted with violations of human rights. Major General Homan has
stated that a code of conduct is necessary to check the danger ‘that
the armed forces stumble from one incident to the next as far as
ethical matters are concerned’.?” Put in this light it is not difficult
to ascertain that the currently available texts offer little help.

One of the explanations for this shortcoming probably lies in
the fact that these codes are meant to be used in all sorts of diffe-
rent situations, including completely dissimilar peace operations. A
better option seems to be to draw up different sets of ‘rules of enga-
gement for ethical actions’: one for peace operations in general and
another for each peace operation in particular. The latter can then
be geared to the mandate for that particular peacekeeping force as
well as to the violations of human rights which might be expected
to occur during that particular operation.

The question might arise why such texts can be made on the na-
tional level, while at the international level - read Security Council -
it is so difficult to reach consensus or to insert detailed human
rights paragraphs in the mandates at all. To this question many
answers can be given. The main one, however, seems to be that the
circle of discussants on the national level is relatively small, while
the Dutch army, partly due to recent experiences, is sensitive to hu-
man rights issues. This combination may lead to results which on
the international level can not yet be achieved.

In addition it might be wise to start working on what the legal
profession terms ‘case law’. There will always be cases in which the
military commander acted inadequately in the eyes of public opi-
nion, human rights and humanitarian aid organisations, or UN hu-
man rights bodies. By taking such criticism seriously, by carefully
investigating its validity, by reporting the results in the military
press and elsewhere, and by setting up an easily accessible database,
a substantial contribution can be made to the development of a
moral code which is capable of providing real and solid support in
critical circumstances.
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7. Concluding Remarks

Generally speaking it can be said that peace operations are benefi-
cial to the realisation of human rights. Because they are almed at
normalising situations, they usually contribute to prospering of hu-
man rights, such as the right to life and security of person, the a‘b-.
sence of torture practices or the right to food, housing and mec.11c1-
nes. But peace operations and the transitional situations in which
they usually take place can last for long periods of time apd the
operations themselves are no guarantee that gross violations of hu-
man rights, IHL, and international criminal law will not occur: hu-
manitarian assistance, especially food and medicines, is not allo-
wed through; people are aggressively made to confess; civilians are
shot summarily at random; people are forced to move leading to
streams of refugees; prisoners of war are treated badly; civilians are
held hostage; a properly functioning legal system is absent; non-
military property is destroyed, and so on and so forth. All these
sorts of violations of international law have regularly been witnes-
sed by helpless UN commanders.

In this article we have attempted to explain what may be expec-
ted of a military commander as far as the supervision of compliance
by local actors with human rights is concerned. We have also consi-
dered some of the problems involved, emphasising the internation-
al legal aspects. There are, however, various other problems, of a
non-legal nature, which may make it impossible for a commander
to stop violations of international law. One could think of pro-
blems having to do with the personnel make-up of a unit, its weap-
onry, etc. A lot remains to be said and discussed.

The commanders’ role as a leader vis-3-vis the supervision of
compliance with human rights by their subordinates is of decisive
importance: on the battlefield, in and around refugee camps, every-
where. It is the responsibility of the commander to take the neces-
sary measures to make the resolutions of the Security Council work
in practice. Failing leadership will create a fatal gap between the ac-
tions of individual soldiers and the, hopefully adequate, intentions
of their commanders.
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