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ABSTRACT

The principle of not breaking the sale of lease is confirmed by the relevant laws
in our country, and the effectiveness of leasehold against others is also confirmed by
this principle. Due to the leasehold and the mortgage can coexist and conflict, and
there are lack of restriction on the effectiveness of leasehold against others and the
problem of protecting leasehold’s rights too much and ignoring to protect the
mortgagee’s rights in our law, therefore, someone use the rules to solve the leasehold
and the mortgage conflict by malicious behavior of lease to harm the rights of the
mortgagee greatly in the practice. This behavior makes the mortgage hard to realize
and the value of it discount. This article is divided into four parts. From the
perspective of the protection of the mortgagee’s rights, this article will study and
discuss in depth the leasehold against mortgage, trying to solve this difficult problem
in practice.

The first part of this article through the analysis of the different situations of
leasehold and mortgage’s conflict and the different solutions in law, find out the
unreasonable place in leasehold against mortgage under the existing legal system. The
second part combining the law in our country, based on exploring the legal basis and

n

the applicable of the principle " not breaking the sale of lease ", analyze the
legitimacy and rationality of leasehold against the mortgage, thus find out the causes
why the leasehold against mortgage lead to adverse effect. The third part through the
comparison research, analyze the limitation on the leasehold fight effectiveness and
the system design on the mortgagee’s rights protection in the civil code of German,
Japan and Taiwan area. The fourth part mainly based on the experience from
comparison research, according to the causes of the problem, aiming at the specific
situation in our country, puts forward the three possible paths to protect the rights of

the mortgagee.

Above all, the author thinks that, the reason why the effectiveness of leasehold



against mortgage damage the mortgagee’s rights, except for the lack of leasehold
publicity system, is another important reason that our law focus on the lessee's rights
protection too much due to regard the lessee as the "weak", while ignoring the
restriction of their rights. While for the mortgage as “the king of real rights for
security”, our law don’t pay quite focus on rights protection in this issue. This is due
to the unbalance between the value of right and the corresponding system design. To
solve the problem of malicious lease, we must start from the effectiveness of
leasehold against others, then design corresponding system, and give the mortgagee’s

rights considerable attention.
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