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ABSTRACT

As the modernization and expansion of the function in civil action, the
cooperation and communication have been emphasized between litigants. In
practice, “defense surprise” seriously impede on the dialogic and negotiating
functions of the legislative procedure. How to regulate the phenomenon of
“defense surprise” remains an enormous challenge for China’s judicial system.
This dissertation provides an in-depth analysis on the construction of a
compulsory defense system in China. This dissertation is divided into five main
chapters:

The first chapter explains the conception and analyses the legal characters of
defense. After that, by the definition of the compulsory defense system, we make
clear the significant differences between the compulsory defense and “loss of the
right to reply” or “litigation burden” .The compulsory defense system has the
function of enhancing the defendant to participate in the proceedings, regulating
the defendant behavior and inducing the issue.

The second chapter is “the object of regulation of compulsory defense
System.” The study of compulsory defense system begins with the concern of the
defense surprise in practice. Under the macro background of the transition in the
modernization of the function of civil action, the traditional procedure guarantee
function has been extended to dialog function, policy formation function and
judicial legitimacy function in civil procedure. The defense surprise undoubtedly
constitutes a serious damage to the modernization of civil proceedings. Therefore,
it is necessary to regulate the action of defense surprise. From the perspective of
Typologies, this chapter analyzes the components, characteristics, and sanction of
different types of defense surprise.

The third chapter is research “on the legitimacy of compulsory defense
system 7. Legitimacy is the premise of the existence of the litigation system. This
chapter demonstrates the legitimacy of compulsory defense system from three
aspects: the theoretical basis, the value appeal and the necessity of the

compulsory defense system. The principle of cooperation, the principle of



equality of litigant in civil action and the principle of the parties as the subject in
the civil procedure highlight theoretical basis of legitimacy of compulsory
defense system. The pursuit of justice, efficiency and demonstrates the
legitimacy in value of compulsory defense system. The necessity of  in reality
also makes the compulsory defense system legitimate.

The fourth chapter is about “Alien Research about Compulsory Defense
System”. Taking the civil procedure law in the UK, USA, Germany, Japan and
China Taiwan as a reference, this chapter preliminary analyses the rules of
duration, form, content and consequence in the defendant's defense and derive
enlightenment to construct compulsory defense system in China. The
construction of the compulsory defense system must be from the national
conditions, and should take full consideration of its institutional function and
value orientation.

The fifth chapter provides a solution which how to Design the Compulsory
Defense System in China. Referencing to the foreign experience, combining with
evidence disqualification in our country, the principle of national conditions and
procedure guarantee must be followed. In order to promote the activity of defense,
this paper puts forward a plan from three dimensions: the incentive mechanism,

the auxiliary mechanism and the core mechanism of compulsory defense.

Key Words: Compulsory Defense; Defense Surprise; Litigious Obligation



B B st s e st aesa e e e s sa e e saen e nan 1
F—E B ERHERNBIEIT A oo sasasasasasasasnsnanes 10
B KRR oovreeereeereeeresssessessssssssssssssesssessasssssssesssesssssssessassses 10
o BT SUIBHIT v 10

T BBV BAE e, 15

o BRI oo 23
A R BB B BT . coveeeererresressssssssssssssssasssessssssssssasssssessssssasees 25

oy BRIIEIEIT T S s 25

Ty SRR A AH I I oo, 27

= BRI EE I TIAE oo 32
FE BHEIEHBIEAIBIZTR o 37
E—T BEHRESREFIFDVLEERIT K e, 37
o BEHURIAPIVIEAHLEE oo 38

Ton B URIATAEGENLAE cooovoveeeeeeeeee s 39

o R VRARIIURHLAE L BIETEZE oo 39
B B RETRRIZLEBILIA coceecreeeeecrsecrsensesscnssesscsssnssescsssens 44
oy RIUETZETUAY s 44

T BIMEIE TR TTVEARTE X 48

= BB REZEI AT T oo 50

A IR AIZEBI T oo sssssssssssssssssssssasssssassassssses 51

oy RIUAEITFTEIIPIZE oo 51

Ty BBERZEITIUALIIE T I ZR oo 53

BEoE B BB EAIIE ETE ceeeeeeeeereeseresensensesensessessnsessessessnens 64
A5 TR REHIIE B eeceeeeeecercereeereeesesses s sesssesssessaessesssesssesssessaseses 64

oy I N s 64

oy YR AT AT TN oo 67



o R T oo, 70

A MEIRRBIIE DT e eveereererereresessessessessessessessessessessessessassessasssssssses 74
v BRABBE BT I TEVRIR oo 74

v BRI BERIE IO RERVRIR (oo 78

SR EIEHE IR URIR oo 81

oA DI EREIIE M e seeses s sesssessessesssessesssessessesssessesees 84
s IR ZE LT oo, 84
T SRR R I BB oo, 86
o RS HTHER AR EE B 2 o 88
1IN AR BRI P ZE ISR oo 91
HME t‘uﬁ%‘]’“%ﬁl]}#ﬂ@ﬁﬁﬁl‘%ﬂ ...................................................... 94
E— REARTEERBIBBI BRI oo, 94
T TEEE] bbbt 94
T B e 103
% KEEREZEERMU XA BB BB oo, 112
oy IR e 112
e R e 120
Ty BTEHIIX e 124
E=A I EBEAILLEI G TR cceerreerrrrrnrssessessssssssssssssssssssssssssssssssssssanss 128
v ORI BRI PSRN E G LA o 128

v SR A LI AN BRI T 7N e 133
HERE REBRBIEAEFEAIME ooececcrsccisicncnnes 136
A RHI BB MR AT AT TIE o eceeerceeneccnsecnenscscnsesenssanee 136
o IMEI B B e 136
T AEHERBUEI B oo s 137
FEoA BB BB EHIR AR .coooeeeeeeeeeeeeeeeeeeeeesesesesesessensensensenses 141
oy FEAREE oo 141
T FEFPARBR IR oo 146

E=HT SERHIEBBIEREEEIE e, 149



— SRR BRI FRBEIHUE] oo, 149
oy SRR BRI AT BIAL] e 150
o R TREE R FAZ MU e, 156
B BB ettt ettt et ettt es 165
BEFETURR cvvvererreressersssesssessssesssssssssessssessssessssessesssesssassessssessssessesssesans 167
JE A0 ceeeeeresreenesenssesssssssssssssessessssnssssessesnssessesssesssssssessessesnssesssseses 184






CONTENTS

| 4 WS) 2 T < 1

Chapterl The Logical Starting Point of Compulsory Defense

N\ 453 1) 1 1 T 10

Subchapterl Legal Connotation of Defens .....ccccccevvueiiirueiirnnniirnncenenceranes oo 10
Section 1 Conception of Defense.........coeevviieiiiiiiiiiiniiiiieeeeeee e, 10
Section 2 Legal Attribute of Defens..........coevvvieiiiiiiiiiiniieie e, 15
Section 3 Legal Effect of Defense .........cooovviiiiiiiiiiiiiiiiniieee e, 23
Subchapter2 Connotation of Compulsory Defense System.......cccccevueeerenneene. 25
Section 1 Conception of Compulsory Defense..........ccceevvviveiiiieiiiineiiinnnnn. 25
Section 2 Analysis of Compulsory Defense and Relative Conceptions........ 27
Section 3 Function of Compulsory Defense.........cccooeveviiiiieiiiiiiiiiineiiien. 32

Chapter2 The Regulation Object of Compulsory Defense System

Subchapterl Expansion of Function in Civil Action and Defense Surprise .37

Sectionl Original Function of Civil Action..........ccoeevvvviiiiieiiiiieiiiineeiiee, 38
Section2 Traditional Function of Civil Action..........ccevevviieiiiiieiiiieiiiinn, 39
Section3 Modern Function of Civil Action And Defense Surprise .............. 39

Subchapter2 Research on Defense Surprise in Perspective of Typologies.... 44

Section] Type and Typologies .......ceivvieiiiiieiiiieeeiie e 44
Section2 The Meaning of Typologies in Law Methodology........................ 48
Section3 The Advantage of Researching Defense Surprise by Typologies... 50
Subchapter3 The Content of Typologies Research on Defense Surprise ...... 51
Sectionl The Content of Typologies Research .............cooeiiiiiiiiniiin. 51
Section2 The Content of Type in Defense Surprise ..........cceeeeveeeiiieeiinnnnnnn. 53
Chapter3 Legitimacy of Compulsory Defense.....ccccceeueerenecennenenne. 64
Subchapterl Legitimacy of the Theoretical Basis .....ccccccevvuiirruiirrncerennnene. 64
Section]l The Doctrine of Cooperation ..........c.cceceeeviveeiiiieeeiineeeiineeeiinennn. 64
Section2 The Principle of Equity in Litigation.........cccoeevvvieiiiiieiiiineiiiinn. 67

Section3 The Theory of the Parties as the Subject in the Civil Procedure ... 70
Subchapter2 Legitimacy of the Pursuit in Value .....ccccceuceervuiirnneiiiencerennnnne. 74



Section] IMpartiality ........ooeeiiiiiiiiiiiiie e 75

Section2 EffICIENCY touuiiiiiiiiiiiieiiie e 78
SECtION3 OTAET . c..uiiiiiiiiei e 81
Subchapter3 Legitimacy of the Necessarity in Reality .....cccceeevvueiiivnnicrnnnnenes 84
Section]l The Need to Limit The Defense Surprise.........ccoevevveeiiieeinnnnnnnn. 84
Section2 To Coordinate The System of Disqualification of Providing
EVIAENCE ...uniiiiii e 86
Section3 The Premise and Basic of Pretrial Procedure .....................cc....... 88
Section4 The Need of Centralization of Judgment .................c.ooeeeiiin. 91

Chapter4 Alien Research about Compulsory Defense System in

L @37 1 I U 1 1) 1 TN 94
Subchapterl Compulsory Defense System in Anglo -American law system..94
Section] British ....coooiiiiiiiii 94
SeCtioN2 AMETICAN eevvuiniiiiiii ettt ettt e e et e e e e eeeenans 103

Subchapter2 Compulsory Defense System in Continental Legal System ... 112

Section] GEerman ..........coooiuiiiiiiiiiiiie e 112
SeCtiON2 JAPAN coiviniiiiieiiie e 110
Section3 Taiwan ReZION......ccouuiiiiiiiiiiiieiiie e e 124
Subchapter3 The Comparison and Enlightenment of Alien Research........ 128
Section] The CoOmMPATISON ...cvvuuiiiieeiiiieeii et e e et e e e e eeaieeaaa e 128
Section2 The Enlightenment .............ooeiiiiiiiiiiiiiiiiiii e 133

ChapterS The Construction of Compulsory Defense System in

China..cacciiiriiniiiiiniinniiinieniennnceeeeeenssies s 136
Subchapter1 The Feasibility of Establishing Compulsory Defense System in
CRINA .orrerriiniiiiiiiinniriiticineneeeeenneacceseeeeensssssssssssssesesssnnns 136

Sectionl The Reference on Alien Research about Compulsory Defense ... 136
Section2 The Reflection on Evidence Disqualification...............c.c........... 137

Subchapter2 The Principle of Establishing Compulsory Defense System in

L@ 1 111 141
Sectionl The Principle of National Conditions ..........ccccevuveeiiiieiiiineennnnnnn. 141
Section2 The Principle of Procedure Guarantee.............cccoeevvveiiiineennnnnnn. 146

Subchpater3 The Concrete Construction of Compulsory Defense System. 149
Sectionl The Incentive Mechanism of Compulsory Defense..................... 150

Section2 The Auxiliary Mechanism Compulsory Defense........................ 151



Section3 The Core Mechanism of Compulsory Defense...............ceeeenenn.e.

CONCIUSION cuvuerereririnreeeresescssecesessesessssssssesessssssssesasssssssssssessssssssssase

1 3310] 1E0Te3 @21 1] 1 S

Postscript






—. ARAIGE

(=) BTFRBE LT RARE

FEVY TR R R R SRR, BRI R 8Ol 02 HF N IAEATI
WRA X 55, JF HRUE T35 iz SC55 HTR A m RO 7 30, A S B 4
PTG S LA . JE PR A O AR B RET e N 2 HE N
—PRBCM, IO A R SLEE LR BT LR A, IR AE RS R
BRI [ FEAL E, PR WA B BT A T CRB Ul BRIELLAK
AT Lo MR W TR A o, o B Pk Bt T A B e 2
i, W XSV L BRI AR L RIS SEAE . X R
W LTS FIR N, AR FRAT 2 B A AR PR A R IR % . {H 223
AT 5Tt AN A A5 B A B 2 b s 25 AT R R 3 P A S it = 1 i
CERNEEARS T . CERMMRAEAIRIKRT L BRI REA &L
J17 SRR AN ) B T LU R K BT, 0T J I g 1 2 o
JEERIETU A5 35 2 A2 AN o DAL, 5 SR 5 35 LAY it ) 5 7 11 5 BE AR T 5 14
A RTAR R O A SO S AR ELRR B A

FERT ISR A Pl R, IS 1 2R R B YR R ) 3R R 2 A 1 SO
AT EE AT R R UL IR 2, A RBI DL “ ol AT b A WSOk
5%, WIS 3 R, MRS 0 Ry BLO“EAERALT Dy “REA T T
BR 19 Fe, WIS 110, R SC 0 . RN, E TR B IR EOH
RRARGUAT S H AR, RERBILL “ b a” M 2B AEE
i )L F R IR o A _E R SCIHR A ] A BT DA Y, e L Ox ol o 5 o o 2 )
FUE LR B Z Ko BT AROIE 50 0 DA o ol 250 i ol 32 g 3t 10 0 S0k BRT AT 2
AT, EAFIRT AN, s8I0 E T e e kg b
PATR] BRI, s Z X IZ I BERN B AT SZAKT . 2 A IR G i T
DRI, 3 39 o i 225 8 1 P32 A D BIE S80S Boxt = R e s 3k B BLAT IR T ST R
R Bh R g 3 A e TR P o o) 5 e ) R AT R S



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn



