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ABSTRACT

In the American modern regulatory takings jurisprudence, the Penn Central
decision is the “polestar”. In regulatory takings cases, American courts analyse and
balance the Penn Central test, and then make conclusion about whether the
challenging action effects a taking. As one of the factors in Penn Central, the character
of the government action plays an important role in the regulatory takings area.
However, since the factor was put forward, it seems that it is always dressed in
mystery, and its fuzziness has been heavliy criticized. What is the meaning of the
character of the government action factor? How should we apply it in the regulatory
takings analysis? These all seems have no clear conclusion. But when it comes to the
regulatory takings cases, the courts have to discuss the character of the government
action when applying the Penn Central test. This article tries to look through the cases
about how the American courts apply the factor after Penn Central, and analyses the
way court uses to apply the character of the government action, in order to get some
inspiration to the future development of the Chinese takings theory.

Chapter 1 introduces the basic detail facts of Penn Central, and clarifies the
primary meaning of the character of the government action factor which is put
forward by the Supreme court. The opinion of the Supreme court is that a “taking”
may more readily be found when the interference with property can be characterized
as a physical invasion by government, than when interference arises from regulations
that adjust the benefits and burdens of economic life.

Chapter 2 introduces the development that the Supreme court and lower courts
make to the meaning of the character of the government action factor through many
decisions after Penn Central. According to the pectination of these decisions, we find
out the following main meanings of this factor: whether the regulation abrogates some
features of basic property right; whether the regulation has reasonable retroactive;
whether the regulation exists physical invasion situation; whether the regulation
confines an action which violates the nuisance in common law; Whether the

regulation has reciprocity of advantage; whether the government acts in an enterprise



during the regulation; whether the regulation substantially promotes the legitimate
government interest.

Chapter 3 introduces exclusion of the character of the government action, namely,
the government regulation eliminates all economically beneficial uses of property, in
this situation, there is no need to discuss about the character of the government action
factor.

Chapter 4 introduces the recent dispute upon the character of the government
action. After Lingle, there arises the dispute upon the changing meaning of the factor.
The focus is that whether the meaning of the factor still includes that “whether the
regulation substantially promotes the legitimate government interest.”

Chapter 5 introduces the important position of the character of the government
action in the regulatory takings, and some attempts that scholars have made to narrow
this factor.

In the end, after a summary of the content above, this article sums up the

application rule of the character of the government action factor.

Key Words: Regulatory Takings; the Penn Central Decision; the Character of the
Government Action
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