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ABSTRACT

Provisional measure is a provisionally emergent measure made before the court
or tribunal gives judgement. It is because of disputing party in danger and very
important to protect party’s right. Recently, China South Sea dispute has been
submitted to ITLOS. In order to answer the possible provisional measures ITLOS
may make, this paper will discuss the provisional measures of UNCLOS. This paper
uses the empirical analysis method and seeks to summarize provisional measures
from those cases. Meanwhile, combined with provisional measures of ICJ and
commercial arbitration, this paper hopes to improve that of UNCLOS and put forward
some ways to answer dispute in China South Sea.

Apart from the introduction and conclusion, the paper contains four chapters:

In chapter 1, it introduces DSB of ITLOS, mainly including mandatory
conciliation, mandatory arbitration and compulsory judicial. And it will also briefly
introduce ITLOS and UNCLOS.

In chapter 2, the paper will analysize provisional measures theoretically in the
framework of UNCLOS. Firstly, it will discuss the requirements to take provisional
measures briefly; Secondly, jurisdiction and emergencies will be discussed; Then
based on southern bluefin tuna case, the paper will discuss how precautionary
principle is used in provisional measures. In part four, combined with MOX plant case,
the paper will discuss whether provisional measures beyond the request of parties
concerned are legal. Finally, it will conclude the nature of provisional measures.

In chapter 3, the paper will compare with provisional measures of ICJ and
commercial arbitration, in order to highlight advantages and disadvantages of
provisional measures of ITLOS and make some improvements. In first part compared
with ICJ, it includes institution to stipulate provisional measures, the way to trigger
provisional measures, the requirement of emergency, the range to protect and the
guarantee of enforcement. In second part compared with commercial arbitration, it

includes the distribution of power to stipulate provisional measures, the requirements



to stipulate provisional measures, stipulate preliminary order or not, offer guarantee or
not and enforcement mechanism.

In chapter 4, there are two parts. One is to make some improvements to
provisional measures of UNCLOS, including article 290 of UNCLOS and article 25
of Statute of the International Tribunal for the Law of the Sea; the other is to put
forward some suggestions about the existing disputes of China, including the
possibility to apply provisional measures, the ways to answer possible provisional
measures and whether China can apply for provisional measures actively.

The conclusion of this paper is that China is unlikely to apply provisional
measures actively.

Key Words: ITLOS; provisional measures; ocean disputes
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