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ABSTRACT

With the development of China's civil procedure, the independent value of
procedure is getting more and more attention, an important embodiment of its
independent value is the protection of parties’ procedural rights. But China's current
system of civil litigation concentrate more the parties’ procedural rights on the second
instance and retrial, and lack of due attention to the remedy for procedural flaws
system, lead to the parties’ remedy rights for procedural restricted. So it is necessary
to establish a set of independent procedural flaws remedy system.

Stripped of the introduction and conclusion, the article is divided into four
chapters in structure.

The first chapter carries on the analysis to some basic theoretical problems of
civil procedural flaws. Procedural flaw refers to the status that the judge doesn’t
behavior in accordance with legal that injured the legitimacy of procedure, it is
expressed as a combination of formal illegality and substantive tort. The difference
between the flaw of procedure and seriously illegal procedure is the consequence they
caused .Procedural defects can be divided into juridical procedural flaws and
procedural flaws outside the juridical according to the different stages they happened.
The remedy of procedural defect refers to legal subjects correct the defective
procedure behavior of the court, and the parties’ remedy should occupy the dominant
position in the remedy system. The article put forward that the disputes whether the
procedural defect in need of remedy appeared in China’s theory and practice. The
author approve that the procedural defect needed remedy, and take jurisprudence
analysis on maintaining the independence of procedure.

The second chapter introduce China’s history, current situation and existing
problems in the remedy of procedural flaw. Legislation about the remedy for
procedural flaws is existed during the period of Republic of China, and got some new

development after the founding of The People's Republic of China. Through analysis



relevant law, the author points out the problems exist in current legislation, dispersion,
omissions, obscure and so on. Through several specific cases, the essay points out the
wrong behavior in procedural remedy in China’s current judicial practice, then further
generalizes China’s judges recognized the importance of the value of remedy for
procedural flaws.

The third chapter shift perspective toward the countries which possess perfect
legal system, hoping get some beneficial enlightenment from other countries. This
chapter focuses on the remedy rights system———accusatorial right exists in Germany,
Japan, France , America and other countries, including its legitimacy, concrete
connotation and operating procedures, as the reference to the establishment of China’s
remedy system.

The fourth chapter proposes some feasible suggestions to construct China’s legal
system of the remedy for flaws. The set of the remedy right on procedural flaws
should be based on the principle of universal remedy, independent remedy and
remedy balanced, and adopts the legislative pattern combined with the principle
provisions and dispersion. And the legislation elements, including subject, object, and
way of remedy, duration and the consequences should be set unambiguously. Finally,
the article expound in detail of application is filed, the court review, make a decision,

and apply for reconsideration in the view of operate of the procedure.

Key words: Parties; Procedural Flaw; Remedy rights.
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