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ABSTRACT

In recent years, with the rapid economic growth and people’s rising awareness of
right-protection, the number of cases received by countrywide courts continued to
increase, resulting in the problem of ‘frugal of judicial resources’. Meanwhile, a
large amount of cases with little disputed facts and applicable laws took up the
already limited judicial resource, leading to the low return of investment in lawsuit
cost. On the other hand, the complicated interests, preferences, value orientations and
actual demands of the client require diversity of dispute resolutions and procedural

options. Therefore, developing Alternative Dispute Resolution (ADR) not only

conforms to the reality of China’s judicial practice, meets the needs of the client, but
also fit the trend of civil judicial reform around the world. Among different ways of
ADR, Court-annexed ADR is a successful combination of justice and ADR, especially
the Court-annexed Mediation. This thesis centers upon the Court-annexed Mediation
system with research, discussion, theoretical analysis, foreign investigation, literature
review, reflection from practices, and conclude with the specific design of
constructing Court-annexed Mediation in China.

This article contains five chapters besides the introduction.

In the introduction, the author first demonstrated the background and
significance of this topic. Against the global backdrop that many countries have
started to construct the Court-annexed Mediation, confronting the ‘frugal of judicial
resources’, Court-annexed Mediation also emerged in China. A research into
Court-annexed Mediation is valuable both theoretically and practically. Besides, the
author introduced the methodology in this research, including conceptual analysis,
literature review, historic analysis, comparative study and empirical study. In the end,
the author looked into the innovation and limitation of this article.

The first chapter discusses ‘The Basic Theory of Court-annexed Mediation ’
Firstly, the author gave the definition of “Court-annexed Mediation (CAM)”. She
claimed that Court-annexed Mediation cannon be interpreted literally as ‘affiliated
mediation agencies in the court’, ‘Court-annexed mediation agencies * nor ‘The
coalition of suit and mediation’ which is applied currently. The definition should be

expanded. Secondly, in comparison with court mediation and traditional people’s



mediation, the author clarified the basic characteristics of the Court-annexed
Mediation as the dispute resolution between governmental charity and social charity.
Lastly, the author analyzed the legitimacy of setting the Court-annexed Mediation
from the perspectives of the realistic demand, the feasibility and the benefits. The
‘frugal of judicial resources’ and the diversified demand of right claiming constitute
the practical needs. Only if the Court-annexed Mediation continually meets the
demands of the court, the judicial branch, the parties in action and the society could it
achieve sustainable development. Besides, the rationality of the Court-annexed
Mediation lies in its institutional advantage, namely the optimized combination of
“judiciary and self-governing”, ‘authority and individual’, ‘Justice and efficiency’ and
‘openness and norm’.

The second chapter looks into ‘Foreign Investigation of the Court-annexed
Mediation’. The author looked into the Court-annexed Mediation system in the United
States, Britain, Germany and Japan, research into the background, progress, institution
overview and practices. The Court-annexed Mediation system in foreign countries
developed in an upward spiral trajectory and is getting institutionalized, computerized,
professionalized and modernized. While learning from the foreign experience of the
Court-annexed Mediation, we should identify the imperfection of the Court-annexed
Mediation and localize it to better suit the reality of China.

The third chapter reviews the ‘Convention and Opportunity of the Court-annexed
Mediation in China’. The author reviewed the convention of the Court-annexed
Mediation in China in history and found that the Court-annexed Mediation was not
invented in modern society but had existed for a long time, such as “Guan Pi Min

2

Tiao (Government-approved Civil Mediation) ” in ancient times, “semi-official

mediation” in the period of Republic of China and the ‘instructed conciliation’ in the
anti-Japanese war period. Through the retrospect we can learn more about the reality.
Then the author analyzed the developmental opportunity of the Court-annexed
Mediation in China nowadays. The predicament confronting court mediation, the
changes of judicial philosophy and policy all provide conceptual support and
institutional infrastructure for the practical exploration of the Court-annexed
Mediation in China.

The fourth chapter is the ‘Empirical research of the Court-annexed Mediation in

China’. Firstly, the author introduced the practice of the Court-annexed Mediation in



Xiamen Court, Hangzhou Westlake Court and Donguan NO.2 People’s Court. Upon
that, the author did an inductive analysis of the hands-on experience, summarized the
major characteristics of the Court-annexed Mediation and generally classified them
into ‘closely linked the Court-annexed Mediation’ and ‘loosely linked the
Court-annexed Mediation’ measured by the tie between the court and the mediation
organization. Each type could be divided further into different branches. Besides, the
author conducted questionnaires and interviews and analyzed the results. There are
three controversial issues in the practice of Court-annexed Mediation. The first one is
the role of court. Though it is necessary that the court should get involved in general
mediation, the unclear role of the court will affect the construction of diversified
dispute settlement mechanism and effective resolutions to the conflicts. People should
further define the role of court and bring it back to the Court-annexed Mediation.
Secondly then the author moved on to the legitimacy and rationality of setting the
Court-annexed Mediation. The author revealed that the compulsory factors in
mediation can be categorized into ‘explicit compulsory’ and ‘implicit compulsory’,
the former can avoid the lack of utilization while the latter fits the intention of
mediation. It’s important to moderately implement the Court-annexed Mediation.
What is more, the author discussed the self-governing characteristic in people’s
mediation. While people’s mediation is becoming popular today, its self-governing
nature is often queried as the civil judicature is increasingly penetrating into it.
However, history has taught us the power of public authority always accompanies the
people’s mediation. Thus the author believed that despite the indispensable
intervention of the public authority, a limit of the interference should be set. The
social self-governing people’s mediation is an irreversible trend which requires us to
overcome obstacles and gradually achieve it.

The fifth chapter gives the blueprint of ‘The Construction of the Court-annexed
Mediation in China ’. There are two steps toward the construction of Court-annexed
Mediation in China. Firstly, advices on optimizing the ‘conciliation prior to giving an
arbitration award’, ‘judicial confirmation’, ‘preventing vicious mediation’ in the
Court-annexed Mediation are given. Secondly, to improve the operation of the
Court-annexed Mediation needs more planning in the respect of lawmaking, the
design of the procedure, the allocation of conciliation resources and the supporting
measures.

The conclusion gives a retrospect of the past and a blue print for the future. It



summaries the achievement of the Court-annexed Mediation in China since the
Supreme People’s Court put forward the reform of ADR in the ‘Outline of the Second
Five-year Reform Plan’ and looks forward that China will contribute mature theories

and expertise in ADR to the world.

Key Words: Court-annexed Mediation; Coalition of Suit and Mediation;

Conciliation Prior to Giving an Arbitration Award; Judicial Confirmation
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