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Abstract

Abstract

The system of the Disregard of Corporate Personality has been established in
Article 20 and 64 China Company Law amended in 2005, which makes great and
far-reaching significance on strengthening corporate governance and protecting legal
interests of the company creditor. However, the above provisions limit the subject
liable to the shareholder. That makes the actual controller of the company (hereinafter
referred to as the "actual controller") could abuse the company’s independent status
and limited liability to evade the debt easily, which seriously damages the company
creditor’s interests (hereinafter referred to as the "specific behavior of abusing control
rights "). The company creditor can hardly protect his interests by the Disregard of
Corporate Personality and claim the rights from the actual controller.

The author, upon area case, analyzes the extending application of the Disregard
of Corporate Personality to the actual controller.

Including the preface, this dissertation consists of 5 parts:

Part |, the author introduces the details of a real case and then leads to the
considering of whether the Disregard of Corporate Personality can be extended to the
actual controller who has specific behavior of abusing control rights, and make the
actual controller take the joint and several obligation for the company debt.

Part I, the author studies the relevant issues about the actual controller. Firstly,
the author defines the actual controller, and makes difference between the actua
controller and other related subjects, and points out 3 judgment standards of the actual
controller. Secondly, the author comments on the legidation of the actual controller in
China, and points out 3 defects in legislation: the loophole of the actual controller's
definition, overemphasis on stock company’s actual controller, and the lack of legal
obligation of the actual controller.

Part 111, the author analyzes the necessities of extending the Disregard of
Corporate Personality to the actual controller. First of al, the author summarizes the
detriments of the actual controller's specific behavior of abusing control rights,
including serious damage to the company creditor' interests, serious breach of the
basic legal principle "the same behavior, the same punishment”, and serious deviation
from fiduciary duty of the actual controller. Secondly, the author analyzes the 4 legal

remedies, such as subrogation, right of cancellation, the indirect agency and the
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compensation for tort which the creditors could apply for at present.

Part 1V, the author anayzes the possibilities of extending the Disregard of
Corporate Personality to the actual controller. First of al, the opinion accords with the
theoretical basis and legidative fundamental purpose of the Disregard of Corporate
Personality. Secondly, the opinion conforms to the trend of legidative and judicial
development home and abroad. Thirdly, the opinion conforms to the idea of Judicial
Activism and dominating academic view in China.

Part V, the author puts forward the concrete ideas on how to extend the
application of the Disregard of Corporate Personality to the actual controller. First of
all, the author introduces the result of judgment of the case mentioned in the preface,
and make comments. Secondly, the author gives 3 conceptions of indirectly improving
the Disregard of Corporate Personality, including establishing the fiduciary duty of
the actual controller, and setting substantial and procedural refining standards of
defining the actual controller. Thirdly, the author gives 3 conceptions of directly
improving the Disregard of Corporate Personality, including expanding the subject of
the Disregard of Corporate Personality, defining the general applying conditions of
the Disregard of Corporate Personelity, and defining the special applying conditions
of the Disregard of Corporate Personality for the actual controller. Finaly, the author
points out that the shareholder and the actual controller’s abusing independent
company status and limited liability to evade company debt is natural by-product of
modern company system. It could only be restricted within the reasonable range, but

could never be eliminated totally.

Key words: Actud Controller; Disregard of Corporate Personality; Application
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