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ABSTRACT

ABSTRACT

The lawsuit can demonstrate the certain negative effect in the specific situation,
and becomes the improper benefit tool which the litigants apply for. Thus the
malicious civil action will multiply. The right of action is inherent natura
characteristic of the right, but the malicious civil action enormously violates fair, faith
law and the most basic value and rationale of moral, the best choice is to realize the
protection of right of action and to limit malicious civil action. This article ams at
finding the reasonable or suitable conjunction spot between the safeguard of the
litigant to exercise the right of action and the prevention of abuse of procedural rights
through analyzing the related questions of malicious civil action, and then proposes
the legal constraints of malicious civil action. The full text consists of four chapters
besides the introduction and the conclusion.

Chapter 1 analyses the concept and cause of the malicious civil action.
Understanding stipulations of two major law systems, and analyzing the concept of
malicious civil action made by scholars, | put forward my own opinion. The essential
characteristic of the malicious civil action is that the prosecution motive isillegal or
wrong. The malicious civil action should have broad sense and narrow sense.
Meanwhile, it compares and discriminates the malicious civil action and the
correlation concept, and it carries on the discussion about its cause.

Chapter 2 demonstrates the theory basis of legal constraints of malicious civil
action, namely, prohibition of the abuse of the right principle, good faith principle and
rationale of due process. Through introducing these principles and the rationale’'s
origin, development and connotation, it elaborates how the malicious civil action
violates these principles and rationale, and it points out the reason of constraining the
malicious civil action.

Chapter 3 explores how to constrain malicious civil action on the basis of
protection of right of action. First of all, it explains the necessity of protecting the
right of action. Next, it elaborates the conjunction spot between protecting the right of
action and constraining malicious civil action is to distinguish between the malicious
civil action of right of action with entity significance and the malicious civil action of
right of action without entity significance. After introducing their concrete
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manifestation shape, it explains why the former doesn’t need constraints and why the
latter needs constraints.

Chapter 4 elaborates concrete constraint plan of the malicious civil action in
narrow sense. After analyzing the deficiency of present law rules, from two aspects of
both prevention and punishment, it proposes detailed suggestions of strengthening the
preventive measures and constructing the punishment mechanism, namely, to
establish the integrated constraint system of the malicious civil action according to the
related rules of revising civil procedure law and the substantive law. Simultaneously
pay attention to the coordination and the conformity of each system: to make sure that
the civil right infringement responsibility is independent and civil compensation

responsibility is given priority.

Key Words. Malicious Civil Action; Right of Action; Legal Constraints.
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