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ABSTRACT

ABSTRACT

In the recent years, the sixth Merger & Acquisition (hereinafter “M&A™)
tide which commenced in the U.S. rapidly sweeps the whole world, and
nowadays M&A has already become a hot topic of discussion in the world
economics. As everything has the dual nature, on the one hand M&A helps
enterprises to enlarge the scale of production and operation, enhance the
market competitive strength within a short time, on the other hand it
inevitably expands the market shares of the involved enterprises,
enhances the market concentrated ratio, and likely leads to monopoly or
monopoly tendency. Therefore, the regulation of M&A has been a quite
important part of the antimonopoly law in most countries. On the basis
of detailed analysis of the substantial standard system of examination
of the M&A in the U.S., this article will comment on the related
institution of China and the Antimonopoly Law of the PRC newly issued in
2007, and puts forward some proposals.

Besides the preface and the conclusion, this dissertation is divided
into three chapters as follows:

Chapter one mainly illuminates theoretic principles of the
substantial standard of examination of M&A in the U.S. This chapter
detailedly introduces the definitions of M&A and the substantial standard
of examination of M&A in the antimonopoly laws of the U.S., analysis of
the different attitude of the U.S. government towards three typies of
Merger and two prime economic doctrines of the U.S. in this field and their
influence on the legislation of M&A regulation.

Chapter two mainly analyzes the laws regarding the substantial

standard of examination of M&A in the U.S. during more than one hundred



ABSTRACT

years, and then this chapter analyzes the substantial standard system of
examination of M&A in the U.S in accordance with the related laws from
six aspects.

Chapter three mainly discusses about the inspiration from the
substantial standard system of examination of M&A in the U.S. for the
legislation of our country. There are two subchapters in this chapter:
the first subchapter analyzes the provision of three current laws
regarding the substantial standards of M&A examination, and concludes the
deficiency of the current the substantial standard system of examination
of M&A of China. The other subchapter contrasts the provision of Chapter
4 of the Antimonopoly Law of the PRC newly issued in 2007 with the
corresponding provision of laws of the U.S., and then puts forward some

personal proposals.

Key Words: M&A; Substantial standard; Antimonopoly Law.



8 %
BT OZ - -
-8 EEFECVAFNRRHREOAXEE
E—T ZEWHELVSHHOTRUEREMESES - - - - - - - -

\
\;>
e
o>
e
=
=
%

CEEWELLANMIFRARENEN
A AFMERREETERAXALLARNEE - - - -
H-Y EEFRAEFERNZSFERREMEESWESHIZHZM - -
— . AR AN E N ZF AL - - - - - e e e e e
S S MEERNAREXEEIS
®-5 LEEXEECUSHOTRERENEE - - - -
F—1 ZXEFREELNEFAIKRMEIRERNKEEREIZEE

[l

I

M%g ..........................
—. XEESMA Y HHEZR LI E—— (BI/REIE) fo
«%%ﬁ%» ......................

—. XEARSERARZER2XNNLE (IR
BT HESLESHFMEMMERE - - - - - 0 e e
—. REFHEE G0 RN AR e
—TREH ZEB L AR EEELAL A - - - -
=, REWEA LA RN A
L ST MBI ELARE - e e e e e e
=T WERWEHHESR—BEXHERE - - - - - - -

=, REREWEPLTAMATHRAGME - -
B HEAHEEENAIEEEN — ASEEEUMSEELY -

— L RETIHER A - e e e e
CHETHEEAEE - - - - e e

\ﬁ%ﬁ%gm ......................

15
15
16
18



SCAFEN - - - - - e e 19
FRT WELWAHWHHETERWHSERELE - - - - - - - - - 20
— WHERR . . 21
= KR MA SR - - - 29
SLOWHHEANEE - - - o - 23
WO, THMB - - - - - e e e e e e e e e e 24
EARYT HELUEHHRZWMSFER—ASHWE - - - - - - - 24
S DAWSHBIRGEIBE - - - - - - - - e e e 26
— BEAVRFRE - - - - o e 27
SLURBEELM - - e e 28
SLOBREERESN - - - - - e e e e e e e 28
VO, BEFEERAR -+ o o e e e e e e e 29
H=F XEHFXKEELIWEHEIZBRIERRAERSIE T H
EISTEBIREIR - - - o e e e 30
F—F HRENTHHEEGIVEHFOTRUEFENE - - - - - - - - 30
— AR TFOUFAGETHEY - - - - 31
VAR THEHRS LS E T HEY - - 32
ZVAXRTHEZFHAREASLHGHEY - - - - 33
EF  iFHT (RE2HZE) FHEXTHRELWEHH
;ﬁ-&ﬁ;ﬁm;ﬂﬁ .................... 35
—. KR EWEY ERTYET Y LXENFASLEHNF - - - - - 36
=, REBRMASVEHFHIHFSE - - 36
= REHELCLEIWENMERE - - - - o 37
WM. KE (RZWEY Ao REM AT AREERENE - - - - 39
. WEMVEIHFOGEREERERXALERLE, ERETRERETRE 40
Ny N EHFBANEER THREE - - - o 42
glﬂ:: iﬁ' ............................. 44
BESHRE - - - - 45



CONTENTS

CONTENTS

Prefacel
Chapter 1 Theoretic Principles of the Substantial

Standard of Examination of M&A in the U.S. - -2

Subchapter 1 Relevant Definitions of Examination of M&A in the U.S.

<2

Section 1 Definition of M&A in the U.S. - - -« = - - « - - -]
Section 2 Definition of Substantial Standard of

Examination of M&A in the U.S - - - - - - - - -« - -3

Section 3 Types of Merger and the Attititude of the U.S. towards
Different Types of Merger - - - - = -« « « « « - « - - 4

Subchapter 2 Two Prime Economic Doctrines of the U.S. and

Their Influence on the Legislation. - - - - - - - - - §
Section 1 Structuralism of Harvard School - - - - - - - - - - §
Section 2 Behaviorism of Chicago School - - - - -« -« -« - « « .7

Chapter 2 The Substantial Standard System of

Examination of M& in the U.S. - - - - - . - . .9

Subchapter 1 Laws Regarding Substantial Standard of
Examination of M&A in the U.S - - - - - - - - - - - -9
Section 1 Two Important Antimonopoly Laws Issued
by U.S. Congress—Sherman Act and Clayton Act - - - 10
Section 2 Five Merger Guidelines Issued by U.S. Department
of Justice or Department of Justice and Federal Trade
Commission Jointly - - - - « « - -« « « « « - - .« - 10
Subchapter 2 Principled Standard of Examination of M&A in the U.S.
12



CONTENTS

Section 1 Inchoate Principled Standard of Examination of
M&A—“In Restraint of Trade or Commerce” and
“Monopolize, or Attempt to Monopolize” - - - - - - 12

Section 2 Principled Standard of Examination of M&A in the U.S
— “Substantially Lessen Competition” - - - - - - - 13

Subchapter 3 Necessary Procedure of Examination of M&A

—~Relevant Market Definition - - - - - -« « - « - - 14
Section 1 Conception of Relevant Market - - - - - « - - - - 15
Section 2 Three Terms of Relevant Market - - - - - - « - « - 15

Section 3 Provision of Relevant Market Definition in
the U.S. Antimonopoly laws - - - - - - - - - - - - 1§

Subchapter 4 Two Basic Principles in Judging the Illegality of M&A

—Per Se Illegal and Rule of Reason - - - - - - - - 18
Section 1 Per Se Illegal - - - - « « - « « « « « « .« . « . . 18
Section 2 Rule of Reason - - « - « « « « « « « « « « « . . . 19

Subchapter 5 Standards of Weighting the Impact of M&A on

Market Concentrated Ratio in the U.S. - - - - - - - 20
Section 1 Market Concentrated Ratio - - - - - - - - - - - - 2]
Section 2 Herfindahl-Hirschman Index - - - - - - -« - - - - - 22
Section 3 Obstacle of Entry - - - - - - - « « « « « « .« . . )3
Section 4 Market Shares - - - - - - « -+« - - o o oo - )4

Subchapter 6 Analysis Frame of Examination of M&A——Five Steps Test

24

Subchapter 7 Remission of Undertaking Merger - - - - - - - - - 26
Section 1 Increase of Economic Efficiency - - - - - - - - - 27
Section 2 Improvement of the Competitive Condition - - - - 28

Section 3 Elevation of the International Competitive Strength 28

Section 4 Failing Firm- - - - - - -« = -« « « « « -« -+ ]9

Chapter 3 Inspiration and Reference of the Substantial



CONTENTS

Standard System of Examination of M&A in the U. S.

for the Legislation of Our Country - - - - - - 30

Subchapter 1 Three Current Laws Regarding the Substantial Standard of
Examination of M&A in China T 1 |
Section 1 The Interim Measures on the Merger and Acquisition 31
Section 2 Provisions on The Merger And Division of Enterprises
with Foreign Investment - - - - - - - - - - - - - - 3)
Section 3 The Interim Provisions on the Takeover of Domestic
Enterprises by Foreign Investors - - - - - - - - - 33
Subchapter 2 Analysis and Comments in Respect of the Substantial
Standard of Examination of M&A Provided by the - - 35
Chapter 4 of the Antimonopoly Law of the PRC - - - 36
Section 1 Applicable to all the merger occurring in China
Section 2 Chinese government supports and encourages M&A - - 36
Section 3 Principled Standard of M&A Examination- - - - - - 37
Section 4 No Detailed Provision on the Relative Market Definition
39
Section 5 Comprehensive Factors of M&A Examination,
but hard to be executed - - - - - - - - - - - - - - 4]
Section 6 Few Provisions Regarding Remission of Undertaking Merger

42

Conclusion - - - - - - « « « « « o o . oo ..o ..o oo 44



=
|

(s

Bl

A NGHREEEaMNER, XEHMLEFRFED —HIHR L&
TR, A A RERET T ERAABI G IRE. 1890 X & & A HA
T 5% E R At R0 — R Wik CHREZEY, —BEZERENLHRER
EERAYREHSVEHFEEHNERALR. ARATENER, X —FF
LA, XEFEHARAT DE RSB LT ZHPREG DL AN
R EBRATEEM, BbREATRE LEREE —HA A EH FNRIE. £5)
R EREHKEES Y EH N E A RN EE T BRI K, HRAHR,
B &R LV £ B K€ ot AT ARE R 207k ey 7 5

2007488 A 30 H, HEH —MAEREN LR W F—— (AR LA
B R ZWEY (LT HEARS (REREY 7)) HHEAEARYEZLHIGER, *
¥F 2008 4F 8 A 1 HAIE XA BUEAT. FaA NCR 2B ENE BN fo W <&
EHEFNHEES VAR EE, TR E. FEOLEFHER
HEREER. ALEHBEFEAET LIIHME. TURL, CR2BEIEY HR
AL, N REN DL EFES T ARTNTH. BR, ERREHREH®
RERW, HESVEGIHNEFEAmEREY I EL, BE—8 CREWE) +
FHEJ AN ERTRBFGIN, S COREHIEY FHLE s &S LA SR %
PR T o SRS, A B TSR, P DU R B A b &9 TE 2 MUk
ZEMFHET, dEMAAGLLEHFEREHIT RN T REC R LS

N
Z A,




F—% XEFELCLVESHNIAMTENERER

F—F XEWERIVSHFIERIEIRERNHEXER

TR LGE R, L B fAF 0 TGHF A DA R EPEN
“EGF R IEANCE m A B KRBT, SRR A T3 B A AR BT 3 B Ak
ar, EWHAFEEFERRAFEAERBENMAL. <8 d5E Fox LALKRLIH
T RF TR, REATHEFRHENEE L. "ER, ZHEELHMNIY
ETYRTYEXEMNER, AW F 0T ZWRORE T, T2 X2
ROtk ZEAPAT S, “HE AN, ZWATHREZWIAUL. WA T4 X FH
frfodlk & =F. AEFZEB T EXERBE T A R EM &I
By SE BT AT VE B S O, HENEIR ENA T REIRTEE BB B 60 b K
BEEH ZARBEHHTHFANLFLESE, HEENEEARTFELLE
B SE UM AT B B R AT — A AR A B A A R LR

F—1 EEFEELLSHALRERERRREE

—. W EFHHHE R
AT, A e FEH A S AR, L Mergers and Acquisitions,

G55 MA”. CATFIIE R NFARML THREN: FOFZRFAXIES
By dm ST Ak . A E SRR — KA, BE KA R A SRR — K
EZHner. kR gEc— XA aAie. BERGFYX B —KNaHEE
BT DR R A A E (RERA EAAE ) AR E B LR E AT A,

EXREFEREY, RFAdlEIEHBENE 1914 Bty CGLRTUED.
ZEE T AL NEFLRAFYmELEHNEAA, T15 HER R

O ME] BEER EHE REFFOERM, X BHERAE, 1983 .4

@ HEE W E A T IF W KR R R A R BB 5T http://www.lunwennet.com/thesis/2005/7264.html
2008-4-16

2



F—% XEFELCLVESHNIAMTENERER

15 AT b 3% e B b O B B A B PRt B IR B AR, ARIEIX — A&, R E
E LAY SRR AV EEREEREE MY RE AT, TRk
1950 Aty CEB—YLHAERBEEZE (Celler—Kefauver )Y X xtIbfE T M 38
PEALE B AE AT B WO HA A B B RCE SR A R MO A T R R B
F R K KH B3 7 A W36 . AR B AR AR b 3R R AT O A A A
Feh—MER. @k, RIOTREERZE L, SLE&EHRHE - LIUEH
— AN b oy Bt B T AT A

ARG, B ToLetesxoMNAXNT LV HELELYFE”. A
BIEM AT kAR EE e, FEEHPARET KAAWAK. Rt nig, E
W, TR LR, HEFLENSY I EHRAME, L EHF
BERADKN—MRITEAR. BERHETEFERHREXTRY, HATT
BB B AR KA A TF o B 5 oAb ol 3 A B A JF T M BR T A7 5 S e
. Brik, a4k & 9F — A= % [ R 28 W o vk 0 B A 50 TR AL

=, XEHERWEFHTRERENS X

WA EEER N fo R A AT, B EE EERE

G b & F oy AR P BT, T SEARE SR AT U R SR M A A ] R

FiT R A A &I B SR AR, AR W EE N E A — eI RS
ST ERGF B TR A AL PR AR B LR E AR E AL, Y, SR e
&I T E ok 5 B F A AR B, S5 A oAl gt 06 1 R 28 BT AT HILAY
PHAT 0 W AR, TOAE R AL KA By T4 b 38 R 69 A0 L. ARkl 44
LT ENSHTE W TAT A S E M IATE A, AT TR T ol F 7 4
I BB, R BT RATHIA & A I ARG AR v A BARIE IR A U B
T E A I B SR AR

B, Ebr ERAREEA o EFESL A ERETER = —
&%E%%ﬁ&@%ﬁ2%4ﬁ%W%@&im%“ﬁ%%%%ﬁ%ﬂ&ﬁm
Market Dominance test, MD #rvf ) fufl 2004 & 406 RE G W™ EHHBARKE

© e, BRIE H AN I BRI S LA M R R [T]. BB EER, 2005, (4)
© BRI EE. WA IR ZEWTEIT]. TP E DMEZREE, 1999, (10) .67

3



F—% XEFELCLVESHNIAMTENERER

4 frE (the Significant Impediment to Effective Competition test, SIEC
o) % 5 —A g R £ B SRR 4R,

o 56 8 SRR — T W R AT 8 TAE, BEATR A B AL
MBI EF I, EIHR LAY % 40 AR — AR AR
R ARAE . X & AT RAR Y SR F BT B E MBI H R L B85
FAARRAE A, th— R SUTT AR A2 LA B SR 5 B K B AR B
% E A KR RIE, B 00— MEAEE B 0 H B0 0 L R
BEEDREAEUTAE: (DRXTHHRE () FELEAHH R
By (3) BHAER TSN EH R A RE LIS EF ERER
4. EELBHTHEPE. THRT. THENEEE (1) LU SHHBL
B BT A 4 R 3 T A 9 0 5 AR 6 I £ 0 A AT
.

=, RUAHNADREEFERFRDEY AT

WERFFAEERRKENEMELEHABESER, TRBHEGEFXT G0
Bl WG R ER M AN ERR A, U EEE EHRESS
EHMALTETLZ AN R FR, HoLEHhEEEH. et Ul KBe
G ZMEEARKAR, IR A E KA B AR R A 6 E AR

(—) EEEHF

&5 (Horizontal Merger) , XK FA3, R48H AR E R —X
AFmdEERMRSmATEERF PN AVZ /eI, Hr e N
G KON AEFZE M, i F %, Wb T558m 6 64 b4
RATE—EFZERT, FEHFARNREN, &AL nNHEeHE
Aot iR B AT

B, RZHUHEMEH KA, BEeI KA LR R XE R ZHEE # 6
ERNR, XEEAEXZMEI PG S0 A E R m R A K. Ed
XE¥HE, “KPEH— —DMRFENT —NEFHFERR— R

UL DR S O 0 S AR AR HERT S — AT (OC T AN BB IR EE N A RE ) 7], AR EEA,
2006.486.
Y RIS HUR CAERE. FE AT R EMM]. A A, dbat: TR RAE R 1991.145

4



F—% XEFELCLVESHNIAMTENERER

HRENKXEZXREORR. KFEHGEMRER Z Nt DA, EHKRE S
tEEAHEN, FEAFEEFNERTRRERAEN. AR E4NERTAE
By: G4, SR HIA TR B AL, Hok, Ea Ak B b A B T IR
b Bt 7 R B9 A R T T VT B SR A EEAT AL 0

(D) YEEH

Y Sf (Vertical Merger ), XMEEAH, £FE - hF LT AEHN
B L EHEEAEEXRRZHEZANDUERESE R, “abHARZMEE,
MEHTHARAEFREFNIMER T ZANES, TARE —ATHNREH
ZEEH, UM T RN EEr TR ER T FENE L. (BRI mEF
BT REITR, WATRAZ ST £, EwtEFH 4. L&
AATHAAE: “—ANHERFOF T U ER R, XRERNTERDE T %
G FERMER FWERR AT RERN, ML bR AT
T BB IR R R, AR IR AR ﬁﬁ%%%ﬁ%%%%%ﬂ?m
By, (AR IR KR 2K 7 i 3% & (RN e

BR BT, i GBI T % S0 R, HibxEBRETE
AueATERHEE T2 EE, EXENRER L Eh&H AR mEH0E
.,
) BEEH
#EEH (ConglomerateMerger ), XY FK&H, FIGEE A~ FHAM
B SLi R RERALERAE RS LA, CREEF ARSI MY E
EIFHIR R, Y R B B A, SR BRI KO Ao A AT
W, MEKEE —MTLTF RO, FEARCLERL THHEE L T
W E s, BESMBREEHAS L FREAFER SRR, BAFEILIOE
FEWMEPENKFZ, AT EMmEEN, 578 H AN R,
ik, EXEGRZHES, A THAFMEFLR, BESTFRNARTR
RRIES - Z

© [ SHOR.COES SR RITRTE S R MM, PR, dbat: P EEA R R AE.1991.145
© LR, RERHEREIM]. dbat: R EEEH BB, 1999. 606

O[T, WAL, TE4HEM]. RIS R BRI AL, 1992, 104.
O LR RERNEFITIM]. dbat: AR, 1996. 186.

5



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

