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Abstract

Abstract

At present, the vast majority of bilateral and multilateral investment
treaties contain a fair and equitable treatment provision. As the pointed by
Justice Higgins:"Core provisions such as granting foreign citizens and
enterprises the fair and equitable treatment ... has become the well-known
legal terms within field of protection of foreign investors ..." In recent years, in
international arbitration cases concerning investment disputes, foreign
investors have complained that host countries violated this treatment in almost
all cases. Accordingly, many arbitral tribunals have referred and explained fair
and equitable treatment in previous. However, the interpretations of the
arbitral tribunals are far from unified; there is no clear and definite conclusion
on the fair and equitable treatment. Foreign scholars had conducted systematic
research with fruitful achievement. However, there is no persuasive
explanation regarding the essences of fairness and equitable treatment.

It seems that fair and equitable treatment is very complicate, however,
from a different perspective, due process, transparency, protecting of
expectations are all telling us, in international arbitration cases concerning
investment related disputes, what the adjudicators consider are, on the one
hand, how the sovereignty power is restricted, on the other hand, how the
property rights of foreign investors are protected. Obviously, this is the spirit
of a constitution government. From the position of the author, fair and
equitable aims at restricting of government power as well as protecting the
property rights of investors, it is the expression of idea of constitution
government in international investment law. This dissertation intends to regard
fair and equitable treatment as a general principle of law based on a review of
domestic constitutional law principles regarding protection of private property

rights. As a new approach towards the essences of fair and equitable treatment,
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there may be mistakes or wrongful understanding on the issue. The author
welcomes remarks and feedbacks from legal experts, professors and other

research fellows.

Key Words:Fair & Equitable Treatment; Constitutional Analysis,

General Principles of Law
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