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ABSTRACT

Although not included in an employment contract, the term of service,
reached by an employer and a employee through equal consultation, is new
arrangements and adjustments of rights and obligations in empioyment
relationship. A term of service is a game between an employer and a
employee where the former wants to limit the career liberty of employee and
the latter wants to protect his legal benefits. Thus, a scientific and reasonable
system of the term of service can not only encourage an employer’ human
resource investment on a employee, but also be good for the stability of
employment relationship. Prior to Law of the People’s Republic of China on
Employment Contracts, some provincial legislatures have done many
different attempts on the term of service, which obtained some results and
also caused many problems. For the first time in the form of national
legislation, the Law provides explicit regulation on the term of service.
However, limited and influenced by ideas of traditional social law, the Law
intends to make use of functions and advantages of the system of the term of
service while wants to protect the career liberty of employees. This dilemma
leads to defects in the Law, which influences the performance of the system
of the term of service and deviate from original purpose of the Law. It is the
main issue for this dissertation to attempt to discuss and answer that how to
regulate and perfect the system of the term of service and make best use of it.

Besides preface and conclusion, this dissertation is divided into 3 chapters as

following:

Chapter 1 discusses the conception and features of the term of service and

analyzes the nature of the term of service in accordance with several main
points in academia, then summarizes key functions of the term of service, and

affirms the positive significance of the term of service.



Chapter 2 makes comment on several related main theories, then reviews
national legislations and local legislations regarding the system of the term of
service, introduces some foreign legislations briefly, compares drafts of the
Law with each other and analyzes legislative selection of the Law.

Chapter 3 makes comment on the existing system of the term of service
and points out the main defects of it at the beginning, such as limited
applicable conditions, uncertainty of agreed form, lack of upper limitation of
the term of service, unreasonable liquidated damages. Next this chapter puts
forward its suggestions about how to better the system of the term of service
as follows, increasing applicable conditions, distinguishing different levels
of employees, clearing the conception of professional technical training,
improving agreed form, setting upper limitation of the term of service and

setting reasonable liquidated damages.

Key words: Service Period Agreements; Legislative Model; Legislative

Defects; the Approach of Perfection.
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