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ABSTRACT

American scholar Bernard Schwartz has said that the law continuous to
advance with the development of mainstream social movement. Every society
will have a value to be reflected by its own legal system. “In this complex
society, the social governance requires the integration of diverse means. Simply
relying on a single rule is outdated. In response to the needs of social
governance diversity, the concept of contract has extended from the private law
to public law, and the mandatory method has extended from public law to
private law.

With the fall of the classical concept of contract freedom and the
strengthening interaction of public law and private law, the modern social
contract is a mix of public and private governance instead of pure public or pure
private. Private law contract is mandatory, reflected in the compulsory
contracting system. As for public law, contractual governance model has been
widely used, the administrative contract and plea bargaining is the
representative of a typical public law contract. The concept of contract has
jumped of the field of private law and “has become the concept of a public
law.” ®The spirit of contract also embedded in the human interaction model. In
the abstract sense, on the one hand, the contract model gives a solution to the
origin of legal systems and the procedures, as well as reveals the negotiation
characteristics in the modern legal systems and procedures; the other hand, the
contract in the legal systems and procedures is also subjected to the rules of
"mandatory".

This article is divided into three chapters around the topic of "contract”

and "mandatory". Chapter | combed the specific form of mandatory contract in

[U.S] Bernard Schwartz. American Legal History [M]. Wang Jun, Beijing: China University of Political
Science and Law Press, 1997, 23
®  [Germany] He charges of political justice [M]. Pang Quan, Li Zhanglin of Transation, Shanghai: Shanghai
Trangation Publishing House, 1998.388



the private law and public law. It summarized the feature of mandatory contract
from micro point of view. Chapter 11 explained “mandatory” by evolving the
private law contract and the interaction of public and private law. It draws a
conclusion of the substantive content and purpose of “mandatory”: In order to
maximize the public interest. Chapter |11 metaphorized the specific contract
madel to explain the formation of the legal system and procedures. At the same
time, it is actually exploring the relationship among freedom, negotiation

characteristics and mandatory in the contract concept in a macro point of view.

Key Words: Contract; freedom; mandatory
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