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ABSTRACT

ABSTRACT

As the globalization of science and technology (S&T) cooperation furthers,
infringement of intellectual property right (IPR) in S&T cooperation emerges as
frequent and diversified phenomena. This dissertation discusses several legal issues
on the remedies for infringement based on the characteristics of international S& T
cooperation, and advises on tactics to prevent or reduce the risks of infringing IPR in
international S& T cooperation.

The first chapter introduces the definition, forms, categories and legal basis of
international S& T cooperation. The second chapter discusses the forms of and lega
liabilities for IPR infringement in international S& T cooperation. IPR infringement in
international S& T cooperation includes infringement of patent, copyright, computer
software and trade secret. The infringement can be categorized into three types:
infringement among the parties, by the parties and by a third party. The infringing
party/parties shall bear civil, administrative or crimina liabilities according to law.
Because IPR infringement in international S& T cooperation involves foreign elements,
proper forum and applicable law should be identified firstly in an infringement
lawsuit, which is the subject of the third chapter. In respect of jurisdiction, despite that
the principle of exclusive jurisdiction is generally adopted, some new theories have
been applied recently. The parties should choose the forum to their most interests. In
respect of applicable law, besides the traditional rule of lex loci delicti, the law of the
place of the most significant relationship and the law of the place of rights protection
have also been adopted under certain circumstances. The forth chapter discusses the
remedies for IPR infringement in international S& T cooperation, including civil
litigation, administrative procedures, customs measures, criminal penalties and ADR.
In an infringement litigation, injunction and compensation for damages are of
substantial importance to the parties. The party being sued can invoke defenses such
as invalidation of the IPR, challenge of ownership and the research and experimental
exemption. Additionally, ADR such as the WIPO Arbitration and Meditation is
gaining popularity among the parties of IPR dispute for its unique role in dispute
resolution in international S& T cooperation. Lastly, the fifth chapter advises on tactics
to prevent or reduce the risks of infringing IPR in international S& T cooperation
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based on the characteristics of IPR infringement in international S& T cooperation.

Key words: International S& T Cooperation; Intellectual Property Right;

Infringement



5 2
BT B oo 1
2 ERREMEAVERIIR -rrrrrrrrrrreesemmsmsssseneessssssssssssssssssssssesesss st 3
St ERRRHE A VERTIERTIIEAE - ovvreeereremesemersemsssesesssesssesss st ssiness 3
S BRI SERTERFIER e, 4
S35 ERRRHE S VEBIERELRE - ooveerererrereeeessesse i e, 6
H-E ERRESETELERAERETAREERE e g
F—% EERERESIERRIPEIREERBYFTH i 8
o R RSB AT T BB rversnrssrsnrscnsnscnn 8
. EHEEREHSE S E TR AR AT F I ZE T e 8
= E BRI B AT AL T IR B eeeerereeeeneeesisessseeiessisesi 11
BoH  ERRHESE R BT RB R R AR o 1
e B EETE AT eoveeeereereree st 12
B 012 1 [ 5 OO 13
E=% EREHEAERRIREA SR SRS EER 14
o ERRENT SR AR RAL G EEE oo 14
e AN A B A ST A (LB TR] <veeeeeeeerennerensoneeeeseeenieneeions 14
R I T E A e A TR <Y Y V- —— 14
o AR S B BE L) SR covvereerseees oo 16
DU TR A TR P AR R AT EEAT LR T - oevereveseesseesenmensesses s 18
Tio EBR R A e VB I TR o eveeeeere et 18
TP EERERHESIEPRINREERENRESEERIER e 18
o AN RUR BEAE R ) B A B oo 18
UL FE T ettt 19
Y N o A N g T (b AR 21

%ﬁlElE @Bﬁﬂﬁﬁ{’ﬁqﬂﬁﬂlﬂFz*R{%*ﬂﬁgﬁﬁ ..................................... 24



e Ly RT3/ OO 24
e URTR AR TEFE coreeereereesremsees et 24
Ty BB A s 26
T IR ot 27
LU T E 1% 20PN 30
HFE TEL BEFNTUEEIEHE v 32
e I Gl «verevereeereeseeseessess st 32
B Y R =i o 3 OO R S PO 32
R (1= 0 1 S N 33
E=H  RRADERS R WIPO HRFALBIRE R oo 34
— . WIPO SIH PRI 5 AERMER vveeeeeeeesersiems e, 34
R 11 R B e P T (1L i GO 34
e ] 3OO 35
L8R 3 O OSSOSO 36
$EE EFRRHEAE R R AIR R FIR K A 38
H—F AT AEAHILFERLRLFY LRI -vrvrererererrrmrmreseens s 38
IR VB € SRR 38
T LT JEANVFTTAL oeveeevseeesmeesssessessssssss st 39
W% EREARTET R E SRR R IR e 39
e HEAR ALK coevreeereeneee et 40
O N 41
i T VLTV S U 11y A 42
1 S LT 02 Gy 1 OO 43
= FUHERINIHL, AR FRRUTTFI e 43
= RUFRIITIEAL, AL FERUTT I -eveeeverresenrrmsssmmsssssmessssisssssssssssssssssssenns a4
e e e OO 44
B B 47



CONTENTS

Forewords--

Chapter 1

Subchapter 1

Subchapter 2
Subchapter 3

Chapter 2

Subchapter 1
Section 1
Section 2
Section 3

Subchapter 2

Section 1
Section 2

CONTENTS
......................................................................................................... 1
Introduction to International Science and Technology
(S& T) COOPEN ALION wrrvvveveeersssssssssssesssssssiissssssssssesieeiines 3

Definition and Characteristics of International S& T
(0000 0= 1110 | DT ANURTRIIRRIRIR A & 74 P S 3
Forms and Categories of International S& T Cooperation::----- 4
Legal Basis of International S& T Cooper ation -« -««- - eerseeeeee 6
PR Infringement in International S& T Cooper ation
and Its Legal ResponSibility s 8
Actsof IPR Infringement in International S& T Cooperation -- 8
CALISES: ++++++++rerrreessssssnsrsssiettesssssisbras e e e e e s s s s bbb a e e e e s e s s s s b arrr e e e e e s naaaas 8
(07 (=10 [0 [T T TR IR 8
CNEIACLENTSHICS -+ orevvertrerersereneressaseseesessasesesessssesesesessesesessssesesenssens 1

L egal Responsihility for IPR Infringement in International

SE&ET Cooperation ......................................................................... 11
GVl LIGDIILY «veeeereereeereesensseisei s 12
Administrative and Criminal ReSpoNSiDility -+« xoeereereniiniinnnns 13

Chapter 3 Jurisdiction and Applicable Law for IPR Infringement

Subchapter 1
Section 1
Section 2

Section 3
Section 4
Section 5
Subchapter 2
Section 1

in |nternati0na] S&T Cooperation ..................................... 14
JUFISAICLION #+rrerrrrererrarenrrenrra e 14
Causes for Conflict of Jurisdictional Competence -+« -xrvereeeee 14

Genera Rulefor Extraterritorial IPR Infringement——Exclusive

N T 4T o tTo) s TSR 14
Breakthrough of Exclusive Jurisdiction in State Practice:--«---++------ 16
Jurisdiction for Extraterritorial PR Infringement in China:---«----- 18
Forum Shopping in International S& T Cooperation «««-««««««:xxweee 18
APPIICADIE L AW +rerrverersrerssersieiesinsissii sttt 18

Causes for Choosi ng App| ICADIE LaW «rerrrrererrarnrrinnnrininsnnssnaeaens 18



CONTENTS

Section 2
Section 3

App||cab|e Law for Prelimi nary Question ..................................... 19
Applicable Law for Extraterritorial PR Infringement --«------eeeeee 21

Chapter 4 Remediesfor IPR Infringement in International S& T

Subchapter 1
Section 1
Section 2
Section 3
Section 4

Subchapter 2
Section 1
Section 2
Section 3

Subchapter 3
Section 1
Section 2
Section 3
Section 4

Cooper ALION ++#errererrrrrrrerrrr e 24
Litigational REMEMIES -+ wsersrereesseeersniiesisisiss s 24
StaNding fOr Litigation -« -« eesserseeeseessssnsesnssssnsnsssssssissssieniens 24
I UNCH QN -#+e+eeeesesseessesseessess sttt 26
DAIMBGES ++++++++++eseesesesssssssss sttt 27
DEFEIISES rrvvereerrrrrrrrrrrrerees s it s s s s e a e e e s e s 30
Administrative, Customsand Criminal Measures:«-«-..-xueeee 32
AMINISITAVE MEASUIES -++++++e+sereereesessirteneeressessereesessessesessessessenes 32
CUSEOMS IMIQASUIES ++++++++++++srrreessssnrressassnmeesissrneesssssnnsesssssssesssssneess 32
CrimMINal M @ASUIES:++++++reeeeesramisivinmiersrimmmmmrrrrrees s 33
ADR——WIPO IPR Mediation and Arbitration -«--.oeeeeeeeeee 34
Introduction to WIPO IPR Meditation and Arbitration «-«--«-.oeeeee 34
Advantages of Mediation and Arbitration -« e eeeesseeeneeeenes 34
Procedures of Mediation and ArDitration -« -« eseeereeerrerererienns 35
[N U (Lo o T PP 36

Chapter 5 Prevention and Reduction of | PR Infringement Risks

Subchapter 1
Section 1
Section 2

Subchapter 2

Section 1
Section 2
Subchapter 3
Section 1
Section 2
Section 3
Subchapter 4

in International S& T COOPEr @tion e wereesesseeseesenes 38
Investigation into The Cooperative Parties PR ««eoeeeeeninnns 38
Reviewing The Validity Of [PR e, 38
Reviewing The Right of SUD-LiCENSING «++++++wrseeseesserssrssersnsesunnnes 39
Third Party Infringement Clausesin International Technology
LiCeNSING AQrEamMENt - eereseesmsseimsssinisssiss e, 39
NON-INFriNGEMENE ClAUSE «+++++vxeeerssessinisinissss 40
Defense and/or COMPENSALON ClaLise: -+« wesersersersssmseriinsienees a1

Reaching An Amicable Settlement in Infringement Litigation--- 42

Prolonging the Litigation -« eeeessessesseesesssesnsssisssssesssssinees 43
PNt CONTIONTALI ON -++++++esersererseserersererserersesersesessssessssenessesesseesnas 43
Counter-Claim in Infringement Litigation - «eesseeeeeserereneinees 44
PR I NISUT GICE +++++++ereesersesersssesessesessesessesessasessssessasessssesessssesssenens 44



CONTENTS

Conclusion -

Bibliography



il

Al

20 fit20 80 FFARLIK, APr EBALIREI A AR . & HBUF 990
NEABILIRL GBI O INERE B 1569 BUR Ak AR BAR N Z TR KA+
Bea g H a9 o RHECEEI B Bl Q2 oA R R — e frikly
FHE VR E BRI o, REAE R B N LXGL . 238, B, KIS 2 Rl
A, ZMIRIE, BRT 22K IR E R A R . N TR
M OLE, #k 2005 4, LECGES 152 A E KA LA SRR,
Al FC b ) 96 AN KT T BUM IR A A B3 I T 1000 24~ Bt &
AL MWRIBRS SRS OE, BT REA G VB AL, Ei
ARWEE . BRFIF R BORHACRE I i, BAR A Pk, (Hidimim g, 1
2 E oAby AT B FE AN SCREBOR 5 BEA AR DRAE T 58 A5 IR,
O3] A BRI UG AN N 18] IR A SR R i 2 5 A AN L LT,
LIRS [ 8w A R BRI A i AN AN 2t R RSk, Sy e
RV 5% N7 -4 VIS SN i o XNV e S g (RO Ry S

BEERH SV E L AR AR, MR A EEAH @2 P, iy
FEBIEAE B FH R P AU B H 2 w0 ok e B, Sk B B Rk s A A5 H
HEAR BRI« (SN AT AR, BRI S AR 35 (S 7 AR H R T A
Lo M=, R E SR AR IR, — L K PR A A
(A=l AL BT FE AR BUE BRI N AT R R, — S8R b AF A A1
LA AR R AL, B 7800 B AR S AR S F AL B0 A Sy,
EAEIH JCR AT o IS HEY, W r e MR AR 2
20t B, BB SRR — BB BG L, A s 2
[ BBk AR I EN VBRI S, JEHARAR BRI TR, 5 DX SR

S BR R SRS, AT Baidk 0 i e v B Rk 5 15 1 2% BOR) 55
M2y, SUEFE PSR S VR P RELEROM 55 EHA R TCE 18 £E [ IR,
[ PR A AR RIS R B EOE & R TANE . A BRI AT R 2
I, EBRE ARG AN 5, 8t 52 21 [ Bl ik v i i %



(I 2

FEIA TGS, X CLRED GEERGERD) LR AT DRI 1) 550
WP BOREHEMREAT T RGBT, 0 B RHEE A 1 R BUR B AU e b
BT HOA 58 IVAHIE . (B T E BRI SR AME . SE SR Z ootk
LUK T BRI S 28, AR BORIA RS SEHIVAAE AT AR BT SR
1 2 )L R AR R A AT 18 B KR A AN SO 5 4 IR B R A 0 H PR 0t A
AT R G, LA B YRR R R BUAR AR B 2 e S



3 o HERRHE G R

E—8 EFRRESIERIR

F—1 ERRRE S FIRHE

H R AR D WEFE S A58k E RS E IR A
B AN LA A [R] R 8 s X 22 [ (R A e A B R R 245 S IRI 2 [ fe 4
L e s FE B, Bt KRHEBAE S BT AT A AU Bl M
IR R R B E AL FR B AREABRAER AN, ERH
20 B s )R AT B 0 2 A 2RI 7T A 2 3 S ) S S
HARFIE K (I AR, EAFFEABA L (0], 7E~F4 1 IR R R AR
1) S RHEA RIAT A o IR 5 SRS ANAR IR, AE#S AT 7 TR 5 T 1 e
B MILRRAE, A€M E B S8 eI a BN R, MRS E B R
EAERIA AT, RIS [ BRI : F BRRk e 5 A2 i A [A) [E 2elh
DX TR BURLR . A4k B8N AL A A SRS [ B 2 L9 s & R, e
ERARTE S REAT EAF AT

MR SCRT B, BB RH G AR HAT BN = ANMRFIE:

H5G, BB AR A B AT A, RIS 00 Ja A R 1 X
X [ bRk AR DO T N BHS S AR IR IR . A5 T LU BURHLR 1 Rl
2 REEERT . w4k, A BoE AR N BCHARZE IR, B A AN AR [ 2K
s . HK, BB R E AR I A B R A BORE Bl o IX 2 PR A AR X )
P2 B SR SCHEAEIIRFIE . BHABORIANE 732, JF HEEE AR
AN RE o 6 BEELFE RS A KR AU ) AL R AT TN N TS, AR BRI
WEFEs JFR VPalRIEAESEE B PrIEEOR, S daBlid o mlr il SCiE s L2
AR PR R 55 IR Gk S =, B RS A A LU B 4 24 B s 2 [ Dl VA A
Hefito

© DAk 1 B B RREER AR IR X J]. BH A, 2003, (2) 1 56.
© M. EBRSAERT ST A AR BUR ). B S A, 2000, (2): 74.



8w EHEE RS E 4

ETT ERBRSEHIREATER

E PR AR Z MRS, BRI RAERE. N ORIl 5%
HZIME PR3 BORGIBEAM E B 51055 . BB RHS A 1V B 72 A
A AEDMERA RIS ] 1 1979 4F 1 31 HEAtn a2 (1 (rhag A I3
AN EURF AT A I E AR R BUF BHEBOR G E ) 5 3 e S ds: —.
HIRFHER FH . BRMBASA L R SRR AR SR =
SERIFE ATV RIS IO s DY JEFEREST . AR, LU A A AL 2 Ta) AL
BHTOSRA R Z Sy s ARG NG, W2 N IUTRIER
HAbRFEBAR SRR " HFRE ORI A R AR 51 BT
ARG, Od B R A A A T AT T A -

1. SAEWEIE: RGVES TS Rl BoR I BEAT LRI oy R

S

2. HAFMA: REMESTT 0 T THIE . 3. KA e RN LA
EAR B R BEAT A B g A &, BRI X R T s S I s
AT PERTICR A

3. BRI A: SRUMRIEIURIE SR At SRS DT AR — A
W BRI b, BRI A A7 R H AR H

4. EAfFvert: FREES T AU I R BRI 3 R AT et By P A
TEBETAESS o

5. GMFEREN: F8EES IR AR B, BERTHIARIIENL
RHEEEI A LUE R H I AE R DL AEN LA .

6. BHCHEE: 54T TR E RS DB — 2 R A R 5
Ji&, BT RS IRBOAR L, i [ s A AR A T RN 51 BT K S AT 5 B
PH G RS ETES 85 TP 5K

C B R, WLROR, . BHEOAY S B BRI BRSSO (FINIZ], bt destRss Hifat, 1992,
1684-1687.
¥ 1995 4F (TR A AE AU B AR AR BRI ) [EAHECT(1995)006 5.



5 o HERRHE G R

7. ANAREH: FRAERNEMER A S E B A o I AR A R
L FRAEER L 2 EH AT U BRI E WAEIG 5, AR L 5 AR E by
Rz AR 2R P AR

8. {5 EAT: Faa & A HAZHaG L B . W Haxe, BEAL Bt
SR SRR S A SRR R

9. SEWIAH: FREVES T H AT B IRBER  FlTORITRE 3 55 SE) o

10. ARV FREREHE 0 BpES I E bR AR 21

11. BHEREW: feretPalih F28I0 . BRSNS ML AR R W4

12. NA BRI 5 DA B # BORFNE B B 1 A R 51t E B
AN E BN GOREIHE . 9224

13. BRF G FiE R AMRH A AR S AZTUE S AE (AT I BoR 2 57 54 5 T
8, WHREORGIEE. SR O ZHTorh s BT, SR BORT7 %510k
B A

aiaEFX R L G AR ARSI ORGP FR BRI 2 WD, 40
B b B A o, AT LUK B B AR 20 o B 7 RHCE MR R AR &
k.

1 BITRH G RV S E bR 2 LA AR B 0 B3 S 5 1 [ k)
BeaE. EMEMEARBARER G B BORTEsR AR, BA A RIES:
Ve KRB AAE 2 W ARSE S BGE AT RS A A, nFEaNIE ST PR B ITH |
PRI AL ABE ORI A Bl an B E T 2003 A 0N [ B % 3R AR R 50 HE T K)
(International Thermonuclear Experimental Reactor) , SEKE. SEE. &2 #r.
I A g e o 45 R T 5 o) AR R AR IR v AR . FH EATIE ST 2004 47 i A\ B 1 Al
Mg vk, Z 5B —Aak DESMAREKER G, B 3Rl 3P 27
(SARS) U Ja, EEF B KBTI 5 5% EREE SOMBHITLL B E
A0 SARS J HE K BRI T4 . #k 2005 47, o E e S 152 A [E SR
KN RHC AR ZR, [FIP R 96 ANE ZAEAT T BUF TR SEM IR
T 1000 Z A bR A AL ©

HHRHCGAEWH N2 538 2 0T afE B G E FIAZL, il

@ [ pr R A VE[EB/OL]. http://www.gov.cn/test/2005-09/23/content_69573.htm, 2005-09-23.



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

