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ABSTRACT

ABSTRACT

In late 20th century, the West launched the movement of legalizing same—sex
marriage. The emergence of legalized same—sex marriage has had an impact and
influence on traditional marriage and family systems. In the field of private
international law, nations and states are facing with the question of whether to
recognize or not and how to recognize legal same—sex marriages outside the
jurisdiction. This paper mainly uses the research methods of comparison, analysis,
induction, and tries to provide a more reasonable response when our country’ s
courts are facing with legal same—sex marriages outside the jurisdiction of our
country by summarizing up the existing experience and combining with the
recommendations of scholars.

This paper is divided into three parts with preface, main body and conclusion,
while the main body is divided into four chapters as follows:

The first chapter introduces the legislation and judicial overview on same—sex
marriage of the world’ s major countries and regions ,and summarizes up two
obviously different kinds of attitude and reasons of these countries and regions.

The second chapter analyzes the movement’ s (legalized same—sex marriage)
impact and influence on private international law, including the practice and pursuit
values of private international law. The impact on the practice, mainly includes:
difficulties of preliminary questions, emergence of evasion of law, difficulties of
applying the reservation system of public order and difficulties of recognizing and
enforcing foreign judgments. The influence on pursuit values of private international
law is mainly reflected in the possible conflict between whether and how to recognize
legal same—sex marriages outside the jurisdiction and the pursuit value of substantial
justice.

The third chapter introduces the existing experience of different countries and
regions about whether and how to recognize legal same—sex marriages outside the

jurisdiction. At present, mainly, there are four kinds of attitude: countries and regions
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where same—sex marriage is legal in the domestic area, generally admit legal
same—sex marriage outside the jurisdiction; countries and regions where same—sex
marriage is prohibited in the domestic area generally do not recognize legal same—sex
marriage outside the jurisdiction; in some states of the USA where same—sex
marriage is opposed but other forms of same—sex unions are legalized, legal
same—sex marriages outside the jurisdiction are recognized as the legitimate forms
of same-sex unions, or can be given the presumption of recognition or the
time—limited recognition; some countries and regions prohibited any forms of
same—sex union in the domestic area can recognize or limitedly recognize legal
same—sex marriages outside the jurisdiction.

The fourth chapter is another focus of the full text, divided into three
subchapters. Subchapter 1 introduces that under the current legal system, some
possible basic measures would be taken when courts are facing with legal same-sex
marriages outside the jurisdiction of our country; Subchapter 2 does some analysis
that when courts facing with this sort of questions should be the attitude — specifically,
whether there should apply the reservation system of public order and how to apply;
Subchapter 3 when facing with this sort of questions, courts would take some
possible basic measures — specifically, after adjusting the reservation system of
public order , classifying specific marriages, then according to the theory of
depecage , to weigh the interests embodies in specific cases and make judgments

or recognition and enforcement of foreign judgments.

Keywords: Same-sex Marriage; Conflict of Law; Public Order; Foreign Judgment;

Theory of Depecage
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