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ABSTRACT

ABSTRACT

Injunction system is a man relief for equity law in the countries of
Anglo-American law system, which provides a remedy to the relief functions of the
common law. It seeks to prevent threatened wrong or to restrain the continued
commission of an ongoing wrong. Therefore, being different from the traditional
monetary relief after damage, injunction relief is preventive, prohibitive, prohibitory,
or negative. The traditional way of relief follows the judicia logic of
“wrongdoing-damage-compensation”, but injunction system can provide judicial
protection to the obligee even before the wrongdoings or the further damages occur, it
is previsional and has not to be based on actual damages. Therefore, compared with
the traditional means of relief- after-damage, the injunction system has a natural
strength, which enables it to play a major role in protecting the Intellectual Property
Rights in particular. But, at the same time, because an injunction is granted before a
court trial is made and is usually based on the argument of one party without debating
or declaring, it would normally be considered as against procedural justice. So the use
of this kind of so-called “Against Procedural Justice, For Substantial Justice” relief
should be strictly and judiciously restricted.

Being different from civil rights, intellectual property has the peculiarities of
intangible objects, strict time limit and relative internationalism. Therefore, when
intellectual property isviolated, it is difficult to protect the rights of oblige through the
traditional measure of afterwards remedy, and furthermore, the long processing of
litigation may hinder the acquirement and protection of the rights of oblige. Under
this condition, efficient preventing of the tort is more important than afterwards
remedy.

From a comparative study perspective and judicial protection practice of the
intellectual property rights in China, this dissertation illustrates the institutional value
of the implementation of injunction system in China through criticism and
self-criticism, and bring forth the constructive thoughts of the intellectual property
injunction system in China after analyzing the nature of procedural law, auditing
standards and the value of preserving institution of injunction system. Besides the
Introduction and the Conclusion, this dissertation includes five chapters.

The first chapter mainly elaborates on the injunction system of the typical



e T RO 4 T 5

countries of the two genealogies of law, and finds out the commonness and
differences in the historical traditions and institution designs among British, USA,
Germany and Japan, and sums up the main traits and institution construction of
Injunction System.

The second chapter introduces the background of legidlation of interlocutory
injunction system in China, and analyzes in detail the changes in specific regulation
contents of this law, which help to induce the traits of interlocutory injunction system
in China and point out the drawbacks in the theoretical basis, system building and
practical implementation of the contemporary institutions. Based on the above
analysis, it concludes that there are many deep and practical problems in China's
temporary Injunction System

The third chapter emphasizes the detailed dialectical analysis of the nature,
auditing standard, the relationship of property preservation and prior execution, the
title of interlocutory injunction and the relationship of injunction and damage-ending,
and brings forth the law-making direction of intellectual property injunction system in
China

The fourth chapter illustrates respectively the necessity and probability of
constructing and consummating Chinese intellectual property Injunction system
through the multiple dimensions of the nature of intellectual property, the integrity of
Legal System of Security, implementation difficulty, duties and rights of International
law, the basic law of market economy, and its theoretical, institutional basis and
practical effects. This chapter confirms the transferring achievement of China's
injunction system and the meaning of continual research and modification as well as
the legislation direction of intellectual property Injunction systemin China.

The fifth chapter attempts to perfect China's intellectual property injunction
system, illustrates the nature of intellectual property injunction in China's law
environment, the positioning of the injunction system in Civil Procedural Law, draws
the relationship between preserving system, mediation mechanism, arbitration system
and injunction system, illustrates with detail the improvement suggestions on specific
regulations and rules in injunction system, and creatively brings forth the thoughts of
setting up independent injunction auditing department.

Key words: Civil Procedure; intellectual property; relief institution; injunction
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