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ABSTRACT

ABSTRACT

In recent years, there have been increasing theoretical and practical significances
in the subject that how to change the existing intellectual property systems , and how
to probe and create the new systems to protect traditional knowledge. Beginning form
the definition of traditional knowledge, this article revolves round the core of
interest-balancing, analyzes justifiability, conditions and right systems of traditional
knowledge protection, adding up the lubricant of how to reconcile between traditional
knowledge protection and intellectual property systems. Finally, this article presents
the choices for the legislations on traditional knowledge protection.

In this article, the method used in research of traditional knowledge is
generalized definition. At the moment of respecting diversity, multi-level and open
traditional knowledge, this article discusses the common characters which influence
on traditional knowledge rights protection and related systems construction. In light of
the author’s opinion, there are not those factors which make the intellectual property
systems can not be utilized to protect traditional knowledge, the only existing factor is
the changes and expansion of the current intellectual property systems. The
documentarism of traditional knowledge is significant to protect traditional
knowledge, and it prevents traditional knowledge from being utilized improperly,
especially eftectively avoid being misappropriated. However, it may bring some
side-effects. So we should correspond and assort it with the whole systems of
traditional knowledge protection.

The rights design on the protection of traditional knowledge is concerned with
two issues, one is the ideal foundation and the other is the practical conditions for the
traditional knowledge rights. On the ideal foundation side, the need of various parts to
traditional knowledge is the rootstock which forms different interests and leads to
conflict with each other. At the same time, the judgment of all kinds of value and
choices bring on the transformation from interests to the rights. Regarding to the
transformation of traditional knowledge interests, the justifiability is the
acknowledgement and respect to the value and dignity of prior knowledge. The

concept of property is applicable to traditional knowledge in the sense of its values
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and protecting principles. On the practical conditions side, there are formal
conformity and different characters windage between traditional knowledge and the
object of intellectual property rights. It results in that the existing intellectual property
systems focusing on knowledge and information, could not be wholly consistent with
the need of protecting traditional knowledge, though it can provide a frame for the
traditional knowledge protection. From the vision of interest-balancing, it comes to
compromise which can be made to give attention to the interests of different parties,
to weaken the license right, and to intensify the benefit-sharing arrangements.

The protection of traditional knowledge shall aim at recognizing and respecting
the intrinsic values, maintaining cultural diversity, preventing improper usage and
protecting traditional intellectual property holder’s interest. The protection of
traditional knowledge shall be based on flexible, comprehensive and diversified
protection, respect and cooperation with other existing criterions, balance the interests
of related parties, combine defensive protection with positive protection and pay equal
attention to international and national legislation. In so far as the legislation of
traditional knowledge protection, in the case of the global protection systems which
are difficult to be localized in short term, globalizing the national law should be put in
force. The national legislation performed in advance more advantageous to protect
traditional knowledge in our country. It is good chance for our legislation on
traditional knowledge protection that the intellectual property stratagems have been
combined with the economic development policy in the world, and that the state
stratagem program of intellectual property has been promulgated in our country.

This article points out that the legislation of traditional knowledge protection and
relevant choice should focus not only on the aspect of defensive protection, but also
on the role of positive protection, and which should combine public power and private
rights, national legislation and international legislation, intellectual property rights and

non-intellectual property rights, spiritual interests and the economic interests, state

interests, collective interests and personal interests, protecting prior rights and
benefit-sharing of public resource. At the same time, this article emphasizes that the
remedial effect contract plays in protection of traditional knowledge.

The existing intellectual property systems can be utilized directly and be

modified to protect the traditional knowledge. In the field of patent law, the terms of
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public morals and public interests can be expanded to the protection of traditional
knowledge. Meanwhile, we shall set up disclosure requirements on source of
invention and the system of prior informed consent, with awarding collective patent
rights of traditional knowledge to the holders. In the field of copyright law, we shall
expand the space of the systems of copyright and relative rights to protect the folklore,
particularly adjusting the relations which are formed in the process of transmission,
creation, and usage of folklore and its derivatives. In the field of trademark law, we
shall seek the positive potential of trademarks and geographical indications
concerning traditional knowledge protection, and promote the protection on
representative elements and visual indications of traditional knowledge. In the field of
anti-unfair competition law, it can be applied to repress unfair and inequitable uses of
traditional knowledge, and can bring the traditional knowledge into domain of
undisclosed protected information. Furthermore, the protection of plant breeders’
rights should be applied to traditional knowledge, especially restricting plant breeders’
rights with “fair use” and “farmer rights” to protect the traditional knowledge
indirectly.

The sui generis protection system of traditional knowledge is the exceptional
remedy to the situation of unbalanced interests. And it is an innovation and creativity
of the existing intellectual property systems. It is a special right concerning traditional
knowledge. And its core 1s benefit-sharing, embodying its characters combining the
maintenance of community and the transmission of individual. In this system, state,
indigenous and local communities and their representative organizations or
transmitters have their dominant position correspondingly. Furthermore, there should
not be a term for the protection of their benefit-sharing rights, but there still are
exceptions and limitations existing.

In one word, making use of private law to protect traditional knowledge has
justifiability. This article discusses several pattern of private law to protect the
traditional knowledge. According to different objects, we shall construct diverse rights

protection systems, and provide multi-level measures of protection on the same right.

Key Words: traditional knowledge; intellectual property rights;

rights design; systems construction
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