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内容摘要  

 

内容摘要 

继承法与一个国家或地区的政治、经济制度、文化传统等有着密切的

联系，与每个婚姻家庭息息相关。继承制度关系到公民财产所有权的保护，

继承法在社会生活中具有重要的地位和作用。澳门回归十年，中国内地与

澳门之间的往来频繁，交流范围逐渐扩展，涉澳婚姻家庭关系日益增多，

继承问题也日渐突出。中国内地与澳门地区的法律同具大陆法传统，但两

地间存在着许多差异。中国内地与澳门地区各有独立的继承法律制度，其

中既有相近相容的共同规则，又有不容讳言的差异。因此，比较研究中国

内地与澳门地区两法域的继承法，不仅具有理论意义，同时深具实践价值。 

本文除引言与结语外，一共包括三章。 

第一章比较中国内地和澳门地区法定继承制度历史沿革，内容包括法

定继承制度的概述、法定继承的概念和界定、历史背景与传统文化对两地

继承立法的影响以及对两地法定继承制度立法背景的评析等。由于历史因

素，澳门由祖国的一份子到屈从于葡萄牙殖民统治，最终又回归祖国，经

历的三个阶段对澳门地区的法律体系产生了重要影响。因为历史变化，两

地的传统文化迥然不同，基于立法背景的差异，两地继承立法的法律渊源

也有所区别。 

第二章两地法定继承制度基本内容的比较，这是本文的重点。本章较

全面系统地论述了两地法定继承制度在法定继承的适用范围、法定继承人

范围、法定继承人顺序以及代位继承方面的不同。笔者认为，内地的法定

继承制度从范围和顺序上看都相对保守，而澳门的法定继承制度则相对进

步，其中澳门将直系血亲卑亲属列为法定继承人的范围，体现了遗产继承

中的公平与育幼的价值功能，更充分地发挥代位继承制度的作用。这一点

值得内地法定继承制度在立法上借鉴。 

第三章从原则切入，从立法司法、法律适用与冲突规范三个层面论述

了两地法定继承制度产生冲突的原因，以及解决冲突的研究对策，从而突
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破司法实践中面对法律适用冲突的难题，同时进一步维护了法定继承关系

中当事人的权益。 

本文的创新之处有二：一是从历史视角分析中国内地与澳门地区法定

继承制度的背景、各自法定继承制度的历史演变；二是根据内地《继承法》

与《澳门民法典》有关规定，比较分析两地法定继承制度的内容之异同，

提出作者个人观点。 

 

关键词：内地法定继承；澳门法定继承；立法差异；区际冲突；立法

对策 
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ABSTRACT 

 

ABSTRACT 

Succession is an important part of civil law. It not only has a close link 

with a country or region’s political, economic systems and cultural traditions, 

but also closely related with each marriage and family. Because the succession 

system related to the protection of citizens’ property rights, it plays an 

important role in social life.  

It has been over a decade of Macao's return. As the accelerated contact and 

the gradual expansion of the scope of the exchange between the people of 

Mainland and Macao, more and more conjugal family relations in mainland 

relate with macaneen. The question of succession among these people therefore 

has become increasingly important. Although the law of Mainland and Macao 

both belong to civil law system, there are still very different. 

 Mainland China and Macao have their own independent legal system of 

succession, which are similar and compatible with the common rules, but also 

exist undeniable differences. The comparative study of succession in these two 

jurisdictions between the Chinese mainland and Macao theoretical, it has 

significance and practical value. 

This article includes preface, conclusion and three chapters. 

Chapter one introduced two histories sperately and the historical 

comparison briefly of the succession system’s between the Chinese mainland 

and Macao.  

The content includes three aspects, which are the overview of the 

succession system, the concept and definition of the intestacy, the effect of 

historical background and traditional culture on the succession legislation, as 

well as the analysis of the succession legislation’s background. The three 

historical stages of Macao, Macao from a part of Mainland to under the 

portuguese colonial rule, eventually, return to the motherland, give an important 
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impact on the legal system in Macao. It is historical change that, the tradition 

culture between Mainland and Macao is particularly different. Basic on the 

different backgrounds, the source of these two succession legislation also have 

difference.   

Chapter two focused the comparation of the succession system’s basic 

components between the Chinese mainland and Macao. It is the main viewpoint 

of this article. 

This chapter expound the scope and the order of legal heir, as well as the 

difference of the subrogation heir of the two areas in intestacy comprehensively 

and systematically. The author thinks that in terms of scope and order, the 

Mainland’s succession system are relatively conservative, but Macao’s is 

relatively progressive, in which Macao would lineal descendant heirs as the 

scope, reflects the equity and the value of nursery. It is more full to play the 

role of subrogation heir system. This is worth using for reference by the 

Mainland succession system. 

Chapter three discussed the principles at the beginning. Then expound in 

three dimensions: legislative judiciary, application of law and conflictrules, to 

explain the reason and solution of the conflict in the succession between two 

areas.  

By considering these aspect, the article try to find a way to resolve the 

problem of the conflict of law’s application in judicial practice, and to further 

safeguard the legal rights of the parties in succession. 

There are two innovations of this article. First, from the view of history, a 

nalyzing the background and the historical development of the succession 

system’s between the Chinese mainland and Macao. Second, from the China’s 

succession law and Macao Civil Law Code, analytic comparison the similarities 

and differences of succession system between two areas. And then,the author 

put forward some viewpoints. 

 

厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

 

Key words: Chinese mainland’s Intestacy; Macao SAR’s Intestacy; 

Legislation difference; Interregional conflict; Legislative countermeasure 

厦
门
大
学
博
硕
士
论
文
摘
要
库



厦
门
大
学
博
硕
士
论
文
摘
要
库



目   录  

 

目  录 

引  言 ............................................................................................ 1 

第一章  两地继承立法历史沿革比较 .......................................... 3 

第一节   历史传统与文化背景对继承立法的影响 ....................................... 3 

一、两地继承法历史演变回顾 ............................................................... 4 

二、对两地法定继承制度立法背景的评析 .......................................... 10 

第二节   继承立法的法律差异 ................................................................... 10 

一、内地继承法的法律渊源 ................................................................ 10 

二、澳门继承法的法律渊源 ................................................................ 13 

三、小结 .............................................................................................. 14 

第二章  两地法定继承基本内容比较 ........................................ 15 

第一节   法定继承适用范围比较 ............................................................... 15 

一、内地法定继承的适用范围 ............................................................. 15 

二、澳门法定继承的适用范围 ............................................................. 17 

三、小结 .............................................................................................. 17 

第二节   法定继承人范围比较 ................................................................... 18 

一、内地法定继承人的范围 ................................................................ 18 

二、澳门法定继承人的范围 ................................................................ 26 

三、小结 .............................................................................................. 30 

第三节  法定继承顺序比较 ....................................................................... 30 

一、内地法定继承的顺序 .................................................................... 31 

二、澳门法定继承的顺序 .................................................................... 34 

三、小结 .............................................................................................. 35 

第四节   法定应继份比较 .......................................................................... 36 

厦
门
大
学
博
硕
士
论
文
摘
要
库



中国内地与澳门地区法定继承制度比较研究  

 

一、内地的法定应继份 ........................................................................ 36 

二、澳门的法定应继份 ........................................................................ 37 

三、小结 .............................................................................................. 39 

第五节  代位继承比较 .............................................................................. 39 

一、内地的代位继承 ............................................................................ 40 

二、澳门的代位继承 ............................................................................ 40 

三、小结 .............................................................................................. 41 

第三章  两地法定继承的冲突及解决 ........................................ 43 

第一节  两地区际法定继承冲突概述 ........................................................ 43 

一、产生两地区际法定继承冲突的原因 .............................................. 43 

二、正视两地法定继承冲突的特殊性 ................................................. 44 

第二节  两地法定继承冲突的类型 ........................................................... 45 

一、 调适两地区际法定继承冲突的原则 ............................................ 45 

二、 两地区际法定继承冲突的类型 ................................................... 47 

第三节  解决两地法定继承冲突的对策 .................................................... 48 

一、两地区际法定继承冲突解决的模式 .............................................. 48 

二、解决两地区际法定继承冲突的立法建议 ...................................... 50 

结  论 ........................................................................................................ 52 

参考文献 ...................................................................................... 53 

厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

CONTENTS 

Preface ........................................................................................... 1 

Chapter 1  The Comparation of the Succession System's History

................................................................................ 3 

Subchapter 1  The Effect of Historical Background and Traditional 

Culture on the Succession Legislation................................ 3 

Section 1  Review the Succession Law of two areas' Historical 

Development........................................................................ 4 

Section 2  The Analysis of the Succession Legislation's Background .... 10 

Subchapter 2  The Succession Legislation's Legal Distinction ................ 10 

Section 1  The Source of Succession Legislation in Mainland .............. 10 

Section 2  The Source of Succession Legislation in Macao................... 13 

Subchapter 3  Summary ........................................................................... 14 

Chapter 2  The Comparation of the Succession System's Basic 

Components ............................................................ 15 

Subchapter 1  The Comparation of the Scope of Application of Intestacy

.................................................................................................................... 15 

Section 1  The Scope of Application of Intestacy in Mainland .............. 15 

Section 2  The Scope of Application of Intestacy in Macao .................. 17 

Section 3  Summary............................................................................. 17 

Subchapter 2  The Comparation of the Scope in Legal Heir ................... 18 

Section 1  The Scope of Legal Heir in Mainland .................................. 18 

Section 2  The Scope of Legal Heir in Macao....................................... 26 

Section 3  Summary............................................................................. 30 

Subchapter 3  The Comparation of the Legal Order of Succession......... 30 

Section 1  The Legal Order of Succession in Mainland......................... 31 

厦
门
大
学
博
硕
士
论
文
摘
要
库



中国内地与澳门地区法定继承制度比较研究  

 

Section 2  The Legal Order of Succession in Macao ............................. 34 

Section 3  Summary............................................................................. 35 

Subchapter 4  The Comparation of the Legal Successional Portion........ 36 

ection 1  The Legal Successional Portion in Mainland.......................... 36 

Section 2  The Legal Successional Portion in Macao ............................ 37 

Section 3  Summary............................................................................. 39 

Subchapter 5  The Comparation of the Succession by Subrogation ........ 39 

Section 1  The Succession by Subrogation in Mainland ........................ 40 

Section 2  The Succession by Subrogation in Macao ............................ 40 

Section 3  Summary............................................................................. 41 

Chapter 3  The Conflict and Solution on the Intestacy between 

two areas................................................................. 43 

Subchapter 1  General Introduction the Interregional Conflict on 

Intestacy between two areas ............................................. 43 

Section 1  The Cause of the Interregional Conflict on Intestacy............ 43 

Section 2  Face up to the Particularity on Intestacy between two areas . 44 

Subchapter 2  The Type of the Interregional Conflict on Intestacy 

between two areas............................................................. 45 

Section 1  Adjusting the Interregional Conflict on Intestacy between two 

areas' Principle................................................................... 45 

Section 2  The Type of the Interregional Conflict on Intestacy between 

two areas ............................................................................ 47 

Subchapter 3  The Countermeasure on Intestacy between two areas ............ 48 

Section 1  Resolve the Interregional Conflict on Intestacy between two 

areas's Method ................................................................... 48 

Section 2  The Legislative Proposal to the Interregional Conflict on 

Intestacy between two areas ............................................... 50 

Conclusion ................................................................................... 52 

厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

Bibliography ................................................................................ 53 

 

厦
门
大
学
博
硕
士
论
文
摘
要
库



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.

厦
门
大
学
博
硕
士
论
文
摘
要
库

http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

