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Abstract

Abstract

Since 1990s and with significant changes of social, political and
ideological foundations, international law is experiencing deep reform,
among which private persons’ gradually extensive and deep participation,
with some kind of subjectivity, in international law practice is merit
of special attentions. Such phenomenon not only influences the future
of international law generally, but influences the international law
practice in specific fields, specially, MTS after the Inception of WTO,
with unprecedently close relationshipwith private persons. Vis—a -vis,
as the most energetic segment of international law, the relevant WTO
operation would influence the future of the former. For the general
international law and MTS, private path is the good choice to examine
their status quo and explore their future.

Because of the above-mentioned reasons, the author is inspired to
examine the legal issues of private participation in MTS in accordance
with the fundamental of general international law. This dissertation
is constructed into five chapters as corpus, in addition to the
Introduction and Conclusion.

In Introduction part, the author first defines and explains the
research theme. Furthermore, academic history is reviewed. The basic
structure of this dissertation is introduced and major issues to be
explored are defined.

Since WTO law is the inherent part of general international law,

the author, in Chapterl and through the private path, analyzes the change
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of social, political and ideological foundations of international law,
argues that the paradigm of international law is changing and the private
participatory international law is emerging, defines the structural
participation pattern. Lastly, the author argues that China’s
international law practice should be adjusted to according to the change
of international and internal contexts.

In Chapter 2, the author examines the relationship between private
persons and MTS through analyzing the context and texts and gives general
comments on endeavors concerned. First, from three perspectives of
regulation scope, regulation patterns and regulation tools, the author
examines developments of MTS in the past over half one century and their
indications incurred upon the relationship between private persons and
MTS. Second, endeavors intended to reflect such relationship are
reviewed through the analysis on historical text, legal text and
judicial text. Lastly, since fierce debates concerning trade
constitution is of possible great influence on the WTO practice
concerned, the author discusses the MTS constitution from the
perspective of private persons.

From Chapter 3, the author discusses, in detail, private
participation in MTS, including means and places of such participation.
In Chapter 3, the author analyzes the contextual change and recent
development of the creation of international law, and then defines the
value and function of private participation in the creation of MTRs.
Based on such examinations, current stipulations in WTO agreements and
relevant endeavors, now and before, by international society,
concerning private participation in MTS, are discused.

In Chapters 4, 5 and from the international and internal perspective
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respectively, the author discusses detailed means of private
participation in the enforcement of MTRs. In Chapter 4, the author
firstly examines recent development of international enforcement
mechanism of international law and discusses the possibility of private
participation in DSB procedure as the party, intervenor and amicus
curiae respectively: As to private persons as the party to DSB Procedures,
the author introduces and criticizes theories in support of private
persons as the party to DSB procedures, reflects upon Analogy, a kind
of methodology of international law; As to private persons as intervenor
to DSB procedures, the author first reviews the legal practice in ICJ,

then examines the current system and practice of third party
participation in DSB procedures. Upon the basis of such examinations,

the author probes the issue of participation of private person as
intervenor to DSB procedures; As to amicus curiae, the author discusses
generally the issue of amicus curiae, including its institutional

evolution, change of function and practical value, reviews the DSB
practice concerning amicus curiae in the past years. In the context of
law enforcement and through analyzing the different roles in the dispute
settlement process, the author supports conditionally the acceptance
of amicus curiae in DSB.

In Chapter 5 and after general examination on the importance of
internal enforcement mechanism and its relationship with international
counterpart, the author, on the one hand, discusses judicial DA of MTRs.
The author firstly constructs the pattern of DA of international treaty
based on the relationship between law and reason, reviews judicial
practice and academic debates in EC and China, and discusses how to make

the possibility of DA of MTRs realistic from the different perspective
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of WTO members and WTO itself. On the other hand, the administrative
DA of MTRs ignored by many lawyers is discussed. Meanwhile, the author
analyzes the special function of such DA, which is different from the
DA by judicial organ. An empirical study on trade barriers investigation
in USA, EC and Chins is also conducted to exemplify how to realize such
special function.

In the concluding part, basic propositions in this dissertation are
summarized.

Some innovative points are as follows:

1. Comprehend the creation and enforcement of MTRs in accordance
with the fundamental of international law and from the private path,
thereby establish the academic paradigm on the author’s own;

2. Distinguish the social foundation of international law and
international societal foundation, and then, considering changes of
social, political and ideological foundation, propose the arguments of
the transfer of paradigm of international law, establishment of the
private participatory international law and the pattern of private
structural participation in international law practice, and suggest
that China’s international law practice be adjusted in accordance with
the changing contexts and support properly private participation
therein;

3. Provide unique view on the issue of status of private in
international law;

4. Discuss the issue of private participation in the creation of
MTRs in the general context of international law and specific context
of WTO;

5. Discuss the different legal means of private participation in
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DSB in accordance with principle of legal enforcement and in the general
context of international enforcement of international law and specific
context of MTS;

6. Propose the pattern of DA of international treaty based on the
relationship between law and reason, thereby discuss the issue of
judicial DA of MTRs;

7. Analyze the judicial rules concerning the application of MTRs
by the China’s Supreme Court;

8. Discuss the unique function of DA of MTRs by administrative organ.

9. Provide the theory of motivation for the changing structure of
international law: Since private persons are changing, international

law is changing.

Key Words: Private Persons; Multilateral Trade System;

International Law; Participation; Structure
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ADR Alternative Dispute Resolution (FEUFiN 2 R HL %))
ATC Agreement on Textile and Clothing ( K IREEZHE B E) )
CIEL the Center for International Environmental Law ([F [53035 %
HG)
CMC the Center for Marine Conservation (J& ¥ k3 #0)
DA Direct Application (E #£3& )
DSB Dispute Settlement Body (43 &AL AT)
DSU Understanding on Rules and Procedures Governing the

Settlement of
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EC European Community (B 3E1K)

ECJ European Court of Justice (RRIE{RIE[R)
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International Non-Governmental Organization (| Fx3F B4
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Non-governmental Organization (3EBXfF4 42

Organization for Economic Cooperation and Development (£
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Special and Development (4 %k 5 = 5| 4F18)

Agreement on the Application of Sanitary and Phytosanitary

Measures ( €52 T A S5 T AR EY )




LS

TBR Trade Barrier Regulation (¥ % B £ 419))
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