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ABSTRACT

ABSTRACT

In the background of history of legal philosophy, this thesis tries to impel
the understanding of the relationship between morals and the legitimacy of law.

Logically speaking, law is not only based on the power but on legitimacy.
This is the fundamental judgment of legal philosophy and the necessary
condition of harmonious legal culture. Only with this condition, does the
normative basement of the operation of legal system come into being. As the
most important practical norm of human society, the basic difference between
law and threat or order is that the authority of the law comes from the
justification and argumentation. The purpose of these justification and
argumentation is to pursue the legitimacy of law, furthermore, to encourage
people to respect norms, at the same time, observing norms in free will without
the fear of punishments follows illegal acts and the pursuit of convenience
follows legal acts. As the significant property of law, the theme of the
legitimacy of law is the important subject in history of legal philosophy. This
thesis tries to study this subject along the following approaches.

Firstly, this thesis tries to point out the important relationship between the
morals and the legitimacy of law. There are several aspects of the application of
practical reason, so several kinds of normative resources can be used in
legitimating particular legal system. According to this, there are several aspects
of the legitimacy of law. Among these, the moral aspects of application of
practical reason can offer the normative resources with the most cognitive
content. The reason is from the distinctive position of morals in the structure of
practical reason. Thus, the subject of the legitimacy of law consists of important
aspect of morals. In the course of this argumentation, this thesis tries to analyze
the idea that tries to study the subject of the legitimacy of law with ignoring the
aspect of morals. In the history of legal philosophy, the historical jurisprudence,
utilitarian jurisprudence and analytical positivism try to insist on this idea from
three different famous approaches. Each approach bases on each especial
starting point and attempts to study the subject of the legitimacy of law from

some particular non-moral angle.
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Secondly, this thesis attempt to demonstrate that the moral aspect of the
legitimacy of law is not a subject of epistemology. The tradition of
epistemology is based on the thinking paradigm of “subject-object dichotomy™.
Under the influence of this thinking paradigm, the researchers used to base the
relationship between morals and the legitimacy of law on some object as “to be”
of knowledge. This train of thinking has not only some disadvantages in logical
and empirical aspects, but also shortcomings in protecting the normative
self-understanding of practical reason in legal philosophy. During the history of
legal philosophy, we can find this train of thinking in classical theory of natural
law in the Enlightenment Era. On this point, Kant’s practical philosophy has a
great inspiration till today.

Thirdly, this thesis tries to study the proceduralist theory of the legitimacy
of law and relieve the pressure in it. In the modern age of value pluralism, the
proceduralist theory of the legitimacy of law of Habermas attempts to carry out
research the classical subject on the moral aspect of the legitimacy of law from
a new angle. This theory tries to protect or rebuild the relation between morals
and the legitimacy of law in practical reason. This kind of theory is
revolutionary about the subject of the legitimacy of law and makes significant
contribution to it. But there is difficulty that can not to be ignored in Habermas’
proceduralist theory. While confirming its advantages, this thesis attempts to
make some improvident on the key point of this theory in order to relieve the
stress of the legitimacy that comes from the contradiction between the reason
and democracy. With the aid of some particular proceduralist theory that
improved, the practical law as “ought to be” that legislated by subject of
practical reason operates as the postulate of reason and moral core of discursive
procedure of democratic legislation. In the discursive procedure founded on this
postulate and core, the contradiction between reason and democracy, form and
content will be relieved more effectively and the abstract subject of practical
reason transforms the realistic participant, at last, formal universal moral norms

brings the legitimacy with substantive content to positive legal system.

Key words: The legitimacy of law; Practical reason; Morals.
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