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中文摘要 

中文摘要 

不动产登记案件中民事争议与行政争议交叉现象日渐显现，但目前我国法律

尚未具体规定民事与行政交叉案件的审理办法，司法解释也未对此提出周详的解

决方案，如何正确审理此类案件成为司法界一大难点问题。本文以实践中产生争

议 大、问题 多的一类民行交叉案件——不动产登记纠纷为研究视角，在现有

法律框架下，澄清实践中一些错误的观念和看法，提出并行诉讼模式，为解决当

事人的民事、行政争议并使登记记载与事实归于一致提供了一种新鲜的模式。全

文除引言和结语外，分为四章： 

第一章从四个常见案例入手对不动产登记纠纷进行类型化研究，介绍了现行

民事、行政交叉案件的五种常见的审理模式，并对这五种审理模式遭遇的困境进

行反思。现有的五种审理模式都存在着不足之处：完全以不动产登记为依据会产

生司法既判力和诉讼公正相冲突的隐患；“先行政后民事”模式会使诉讼久拖不

决；行政附带民事诉讼模式的推广受到现有立法的束缚；不区分案件情形的案件

审理模式有可能损害行政执法和司法的统一性；民事诉讼无法单独胜任对行政行

为的全部审查。 

第二章通过对不动产登记性质、不动产登记机关的审查标准进行理论分析

后，提出笔者对不动产登记效力的新认识：不动产登记是行政确认，是具体行政

行为的一种，具有公定力、确定力、拘束力、执行力。我国的登记机关采取以形

式审查为主的审查标准，故登记的公定力是有限的，拘束力和确定力是相对的。 

第三章以对不动产登记性质的分析为基础，提出并行诉讼这种审理案件的新

模式。对于不动产登记行为引发的纠纷，审查登记行为合法性的行政诉讼和审查

登记行为所涉及的基础民事法律关系的民事诉讼可以并行，选择何种诉讼关键看

当事人对登记内容的真实性还是对登记行为合法性有异议。当事人对登记内容的

真实性有异议的时候，争议产生于登记行为所涉及的基础民事法律关系之上，当

事人意在解决权属的确定问题，应诉诸民事诉讼程序；当事人对登记行为的合法

性有异议的时候，争议产生于行政法律关系，因行政机关的登记行为所引发，当

事人意在追究登记机关之过错引发的登记不实的行政赔偿责任，应诉诸行政诉讼

程序。如果当事人两者并举，则民事与行政并行不悖。 

厦
门
大
学
博
硕
士
论
文
摘
要
库



不动产登记民行交叉案件审理新模式探析 

第四章从宏观上构建了不动产登记行民交叉案件的协调机制。司法实务界与

理论界、司法机关和行政机关以及法院内部的审判部门之间应互相协调，共同解

决司法实务难题。并行诉讼模式正是从司法实用主义角度出发，在目前司法环境

下展开探讨的一种有助于协调司法内外冲突、有效保护当事人合法权益的解决民

行交叉案件难题的模式。 

                                                

关键词：不动产登记；公定力；并行诉讼 
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ABSTRACT 

ABSTRACT 

The interweaving of civil and administrative disputes is becoming more and 

more apparent in real estate registration cases. To date, legislations in our country 

have specifically not dealt with how to hear civil and administrative interweaving 

cases, and judicial interpretations does not render detailed solutions either. As a result, 

how to correctly adjudicate such cases has become a difficulty for the judicial system.  

With a perspective on the dispute regarding real estate registration, the most 

contentious and problematic civil and administrative interweaving case in practice, 

and working from current legal framework, this article clarifies some wrong concepts 

and ideas in practice, and proposes parallel litigation mode, which can serve as a new 

approach in handling civil and administrative disputes, and in maintaining consistency 

between record in registration and fact. Aside from introduction and conclusion, the 

article consists of four chapters: 

The first chapter studies real estate registration disputes categorically through 

four common cases, introduces five common adjudication modes in current civil and 

administrative interweaving cases, and reflects on the difficulties encountered in the 

five modes. All of the five current modes have deficiencies: using real estate 

registration as the single basis may potentially lead to conflicts between res judicata 

and justice in litigation; the mode of first administrative then civil may prolong 

litigation without timely judgment; the popularization of the mode of civil litigation 

attached to administrative litigation suffers from constrains under current legislative 

system; adjudication mode that does not differentiate among cases may harm the 

consistency between the administrative implementation of law and administrative 

procedure; civil litigation can not fully examine administrative acts independently. 

The second chapter, through theoretically analyzing the nature of real estate 

registration and the examination standards adopted by real estate registration agency, 

proposes the author’s new understanding of the effect of real estate registration: real 

estate registration serves as administrative ascertainment, which is a kind of specific 

administrative act, and boasts of presumed validity, certainty, force of constraint and 

enforceability. The examination standards adopted by registration agencies in our 

country are mainly formalistic standards, thus have only limited presumed validity, 
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不动产登记民行交叉案件审理新模式探析 

and relative force of constraint and certainty. 

The third chapter, on the basis of an analysis on the nature of real estate 

registration, proposes parallel litigation as a new mode. When handling disputes 

arising from real estate registration, administrative litigation which examines the 

legitimacy of registration per se and civil litigation which examines the relevant basic 

civil legal relation can parallel with each other. The choice of which route to follow 

hinges on whether the dispute is about the authenticity of registration, or is about the 

legitimacy of registration. Where litigants have different views about the authenticity 

of registration, the dispute can be regarded as arising from the basic civil legal relation, 

thus litigants shall resort to civil procedure when seeking to ascertain the ownership; 

where litigants have different views about the legitimacy of registration, the dispute 

can be regarded as arising from administrative legal relation, and triggered by 

administrative organ’s registration act, thus litigants shall resort to administrative 

procedure when seeking administrative damages for unreal registration caused by 

administrative organ’s faults. Where litigants choose to follow both routes, then 

administrative and civil procedures can parallel. 

The forth chapter reflects on the building of judicial coordination capacity and 

establish the coordinative regime for real estate registration civil and administrative 

interweaving case. People in both legal practice and research, administrative organs 

and judicial organs, and internal organs of courts shall coordinate with each other to 

communally resolve difficulties in legal practice. Parallel litigation is a mode that is 

explored under current judicial environment, which starts from legal pragmaticism, 

and will be beneficial to the coordination of internal and external judicial conflicts and 

to the protection of litigants’ legitimate interests. 

 

Key Words: Real Estate Registration; Presumed Validity; Parallel Litigation. 

 

 

厦
门
大
学
博
硕
士
论
文
摘
要
库



目  录 

目  录 

引  言.........................................................................................................1 

第一章 不动产登记案件审理模式现状 ..................................................2 

第一节  不动产登记案件的民行交叉情况 ........................................................2 

一、实践中常见的几种不动产登记纠纷引发的民行交叉案例..................2 

二、不动产登记纠纷的类型化分析..............................................................3 

三、不动产登记民行交叉案件的复杂之处..................................................4 

第二节  民行交叉案件审理模式面临的困境 ....................................................5 

一、现有的几种民事、行政交叉案件的审理模式......................................5 

二、现有的几种案件审理模式遭遇的困境..................................................7 

第二章  不动产登记行为的法理辨析 ..................................................12 

第一节  不动产登记的性质 ..............................................................................12 

一、不动产登记是行政行为........................................................................12 

二、不动产登记行为具有公定力、确定力、拘束力、执行力................13 

三、不动产登记是行政确认行为................................................................14 

第二节  不动产登记机关的审查标准 ..............................................................14 

一、形式审查与实质审查之争....................................................................15 

二、对我国不动产登记机关审查标准的分析............................................16 

三、不动产登记机关的审查内容................................................................17 

第三节  对不动产登记效力的再审视 ..............................................................18 

一、不动产登记公定力的有限性................................................................19 

二、不动产登记的确定力和拘束力的相对性............................................20 

三、不动产登记行为的权利推定力和公信力............................................20 

第三章  并行诉讼审理案件方式的构建 ..............................................22 

第一节  构建案件审理模式的理论准备 ..........................................................22 

一、构建案件审理模式受到的制度约束和遵循的价值取向....................22 

二、从“先行后民”、“先民后行”汲取的经验 ............................................22 

厦
门
大
学
博
硕
士
论
文
摘
要
库



不动产登记民行交叉案件审理新模式探析 

第二节  案件审理新模式的具体构建 ..............................................................24 

一、并行诉讼审理民行交叉案件方式的构建............................................24 

二、并行诉讼框架下的行政诉讼................................................................27 

三、并行诉讼框架下的民事诉讼................................................................33 

四、当事人应具有登记订正申请权............................................................34 

第三节  并行诉讼中行政诉讼与民事诉讼程序上的互相衔接 ......................35 

一、行政诉讼判决方式的合理选择............................................................35 

二、并行诉讼模式对现实案例的妥善处理................................................37 

三、对善意第三人的妥善处理....................................................................38 

四、对行政诉讼减负的反思........................................................................39 

第四节  解决不动产登记民行交叉案件的完备途径 ......................................40 

一、更正登记................................................................................................40 

二、异议登记................................................................................................41 

三、更正登记与异议登记的配合适用........................................................41 

第四章  不动产登记民行交叉案件司法协调机制的建立..................42 

第一节  司法实务界与法学理论界的协调 ......................................................42 

一、重视司法实践对法学理论的推动作用................................................42 

二、司法实用主义观念的树立....................................................................43 

第二节  司法机关与行政机关的协调 ..............................................................43 

一、司法机关与行政机关的分工与制约....................................................43 

二、司法机关与行政机关的互相配合........................................................44 

第三节  法院内部审判部门之间的协调 ..........................................................45 

一、避免互相矛盾，保证裁判统一............................................................45 

二、避免出现审判盲区，使当事人陷入法律救济的绝境........................46 

结    语...................................................................................................47 

参考文献...................................................................................................48 

致 谢 语...................................................................................................52 

厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

CONTENTS 

Preface ······································································································ 1 

Chapter 1  The Current State of the Trial Mode of Real Estate 

Registration Cases ······························································ 2 

Subchapter 1  The Interweaving of Civil and Administrative Disputes in Real 

Estate Registration Cases································································ 2 

Section 1  Several Common Types of Civil and Administrative Interweaving 

Cases arising from Real Estate Registration in Practice ······················ 2 

Section 2  Categorical Analysis on Real Estate Registration Disputes ··············· 3 

Section 3  Complexities of Real Estate Registration Civil and Administrative 

Interweaving Case··············································································· 4 

Subchapter 2  Difficulties Encountered by the Trial Mode of Civil and 

Administrative Interweaving Case················································· 5 

Section 1  Several Current Trial Modes on Civil and Administrative 

Interweaving Case··············································································· 5 

Section 2  Difficulties Encountered by the Current Trial Modes ······················· 7 

Chapter 2   Jurisprudential Analysis on Real Estate Registration · 12 

Subchapter 1 The Nature of Real Estate Registration······································· 12 

Section 1  Real Estate Registration is an Administrative Act····························· 12 

Section 2  Real Estate Registration Boasts of Presumed Validity, Certainty, 

Force of Constraint and Enforceability ············································· 13 

Section 3  Real Estate Registration is an Administrative Ascertainment············ 14 

Subchapter 2 Examination Standard Adopted by Real Estate Registration 

Agency····························································································· 14 

Section 1  A Comparative Study between Formalistic and Substantial 

Examination······················································································ 15 

Section 2  An Analysis on the Standard Adopted by Real Estate Registration 

Agencies in Our Country ·································································· 16 

Section 3  Objects Examined by Real Estate Registration Agencies·················· 17 

Subchapter 3  Effect of Real Estate Registration Revisited ······························· 18 

Section 1  Limited Presumed Validity ······························································· 19 

厦
门
大
学
博
硕
士
论
文
摘
要
库



不动产登记民行交叉案件审理新模式探析 

Section 2  Relativity in Certainty and Force of Constraint································· 20 

Section 3  Presumptiveness and Public Trust in Real Estate Registration·········· 20 

Chapter 3   Construction of the Parallel Litigation Mode ················· 22 

Subchapter 1  Theoretical Foundations for the Construction of the Trial Mode 

········································································································· 22 

Section 1  Regime Constraint and Merits Evaluation in the Construction ········· 22 

Section 2  Lessons from the First Administrative, Then Civil Mode and vice 

versa·································································································· 22 

Subchapter 2  Specific Elements of the New Trial Mode···································· 24 

Section 1  Elements of the Parallel Litigation Mode Applicable to Civil and  

Administrative Interweaving Cases ··················································· 24 

Section 2  Administrative Litigation under the Parallel Litigation····················· 27  

Section 3  Civil Litigation under the Parallel Litigation ···································· 33 

Section 4  Motive for Registration Rectification Enjoyed by Litigants·············· 34 

Subchapter 3  Mutual Connection of Administrative and Civil Procedures in 

Parallel Litigation ·········································································· 35 

Section 1  Appropriate Choice among Various Administrative Decisions ········· 35 

Section 2  Appropriate Handling of Real Cases by the Parallel Litigation········· 37 

Section 3  Appropriate Treatment of Good Will Third Party ····························· 38 

Section 4  Reflection on Reduction of Burden in Administrative Litigation······ 39 

Subchapter 4  Complementary Approaches in Handling Real Estate 

Registration Civil and Administrative Cases ······························ 40 

Section 1  Rectification Registration ······························································· 40 

Section 2  Dissident Registration······································································· 41 

Section 3  Coordinative Application of Rectification and Dissident Registration 

          ·········································································································· 41 

Chapter 4  Establishment of Coordinative Regime for Real Estate 

Registration Civil and Administrative Interweaving 

Case—a Reflection on Judicial Coordination Capability ·· 42 

Subchapter 1  Coordination between People in Legal Theory and Practice ···· 42 

Section 1  Emphasize the Promotional Effects of Judicial Practice on 

Jurisprudential Theory ······································································ 42 

Section 2  The Establishment of the View of Judicial Pragmatism ···················· 43 

厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

 

Subchapter 2  Coordination between Judicial and Administrative Organs ····· 43 

Section 1  Individual Operation and Mutual Constraint among Administrative 

and Judicial Organs··········································································· 43 

Section 2  Mutual Cooperation between Judicial and Administrative Organs···· 44 

Subchapter 3  Coordination between Different Internal Organs of Courts ····· 45 

Section 1  To Avoide Mutual Conflict and Guarantee Consistence in 

Adjudication ····················································································· 45 

Section 2  To Avoide No-where in Adjudication that would Lead to Litigants' 

Desperation······················································································· 46 

Conclusion ······························································································ 47 

Bibliography ··························································································· 48 

Thanks ········································································································ 52 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 厦
门
大
学
博
硕
士
论
文
摘
要
库



 

厦
门
大
学
博
硕
士
论
文
摘
要
库



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.

厦
门
大
学
博
硕
士
论
文
摘
要
库

http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

