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内容摘要 

作为英美法系的一项重要制度，先例制度历来在英美法系的国内法层

面加以讨论，而很少涉及国际法层面的先例制度问题。 

晚近，随着 ICSID 投资仲裁案件的不断增多，国际投资仲裁裁决之间

缺乏一致性的问题日益凸显，投资仲裁甚至被一些人认为出现严重的“正

当性危机”，因此投资仲裁中先例的运用就显得愈发重要。建立 ICSID 投

资仲裁的先例制度不仅有利于消除条约解释和适用的不一致性，缓解国际

投资仲裁的正当性危机，还有利于为国际投资提供一个稳定、可预期的国

际投资法律环境。本文在对 ICSID 投资仲裁中先例制度在法理和实践中的

发展加以分析的基础上，对 ICSID 投资仲裁先例制度存在的问题进行分析，

并提出初步的完善建议。 

除引言和结语外，本文共分为三章。 

第一章为先例制度概述，共分三节，第一节主要对国内法上先例的适

用加以简要介绍，第二节为国际法上的先例制度，主要结合国际法院和世

界贸易组织争端解决机制的先例实践对国际法上的先例制度展开理论探析

和实践分析。第三节为 ICSID 投资仲裁先例概述，简要讨论了 ICSID 投资

仲裁中先例问题产生的背景和目前先例的地位，为以后的详细论述作铺垫。 

第二章为 ICSID 投资仲裁先例的实证和理论分析，第一节通过对支持

先例和反对先例的若干典型案例进行个案考察，并结合其他案例归纳出

ICSID 投资仲裁庭对先例态度的发展趋势。第二节就投资仲裁先例的形成原

因以及影响等理论问题加以深入剖析，以厘清 ICSID 投资仲裁先例制度的

产生的内在原因和外在因素，并阐明对以后仲裁案件的影响。 

后，第三章分析了 ICSID 投资仲裁先例制度存在的问题，并对投资

仲裁先例制度的完善提出针对性的建议。 

关键词：ICSID 仲裁先例；正当性危机；完善建议 
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ABSTRACT 

The precedent system is an important system which originated from 

Anglo-American legal system. As the main source of law in Anglo-American 

legal system, the case law developed and was improved in the judicial practice. 

The precedent system was always discussed in the national law, particularly in 

Anglo-American legal system, whereas less attention was paid to precedent 

system in international law. 

Recently, as cases submitted to ICSID investment arbitration increased 

continuously, the lack of consistency between the international investment 

arbitration awards emerges. Thus, the investment arbitration gets into severe 

“Legitimacy Crisis”. Therefore, the precedent system in ICSID arbitration 

appears increasingly important. Establishing the precedent system in ICSID 

arbitration is not only advantageous to eliminate inconsistencies of 

interpretation and application of international treaties, to overcome the 

“Legitimacy Crisis” of the international investment arbitration, but also helpful 

to provide the stable and predictable environment for the international 

investment. This dissertation analyzes the practice and the jurisprudence of 

precedent system in ICSID arbitration, and then makes several 

recommendations for improvements of the precedent system in ICSID 

arbitration.  

This dissertation consists of three chapters in addition to Preface and 

Conclusion. 

Chapter 1 consists of three subchapters. The first subchapter gives an 

overview of precedent system in domestic law, and then examines the precedent 

system in practice of ICJ and WTO. The third subchapter introduces the 

precedent system in ICSID arbitration briefly, and discusses the background 

and status thereof. 

Chapter 2 is empirical and jurisprudence examination of the precedent 
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3 

system in ICSID investment arbitration. The first subchapter analyzes cases 

adopted and not adopted precedent system in ICSID arbitration and then 

summarizes the trend of development of attitude of ICSID tribunals to 

precedent system in ICSID arbitration. On basis of the first subchapter, the 

second subchapter examines the internal and external causes of formation and 

the influence of precedent system in ICSID arbitration and probes into the 

influence of the precedent in later cases with regard to investment treaties, 

international arbitration and disputing parties as well as the third parties. 

Finally, Chapter 3 analyzes the problems in the present precedent system 

in ICSID investment arbitration, and put forwards specific recommendations for 

improvements of the precedent system in ICSID arbitration.   

 

Key words：Precedent System in ICSID Arbitration；Legitimacy Crisis；

Recommendations for Improvements 
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