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ABSTRACT

NAFTA, concluded by USA, Canada and Mexico, established a favorable
investment protection system for investors through its investment rules. The depth and
width of the protection provided by the investment rules can not be reached by any
other multilateral of regional treaties by this time. Article 1110, on expropriation and
compensation, play a basically critical role in the protection system. In reality, there
had been many litigation concerning the expropriation and give birth to much sizable
responses and criticism. This article will analysis the accurate meaning of Article 1110
and some primary legal problems according to the relevant cases.

Chapter One mainly introduces the substantive contents of Article 1110. The
analysis covers five aspects: definition and application of the expropriation,
preconditions for legal expropriation, judging standards of expropriation, regulatory
taking and police power, environmental exception. The analysis indicates that Article
1110 has made many important breakthroughs concerning the relevant counterparts in
traditional international law.

Chapter Two introduces the interpretation mechanism of NAFTA, including the
interpretations under the guidance of Article 1131(1) and the supplementary
interpretations made by the tribunals. However, the two interpretation means
mentioned above exist some limitations and can not effectively remedy the
“legitimacy deficit” problem resulting from the ambiguous substantive meaning of
Article 1110.

Chapter Three tries to settle the conflict between investment protection and the
right of the host country to regulate the public interests from a higher place, and
suggests two principles. The two principles are bona fide principle and equation
principle. The author hope that the thinking from principle angle will go beyond the
bondage of the concrete clause letters and arbitration process and make it easier to
settle the conflict mentioned above.

Key Words: NAFTA; Expropriation Protection; Article 1110; Regulatory

Taking
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HSEE . g CRIER a2 i (db3% B 8 2 e ) (North American Free
Trade Agreement, UL T {iFK NAFTA) 2517 T 1992 4, 2 = [EIASHEMES T 1994
1 1 HAR . NAFTA BRI — XL B S e, (HEEPER /2 NAFTA
WA P — D EEGE . NAFTA R $e 8800 ik 2 (1 R R 2, BB AE R 1k,
BATATAR— 30 2 T4 X SR 2 R BB R BEAS A S . NARTA A P58 i il 1 11
B EEAES 11 %, X R TN B S B DR A 1) T B 5 e A
EA: AMUAESERTT I T T 8585 T 2 iRUR), 1y HL I SERUH 34w LA AR
P bl ol % 9% # — B 5K A 4 i i P ML CInvestor — State Dispute
Mechanism) #3 |45 Jj fRF

FENAFTAZ 11 0 $5 B 3 4t 37 1) 4x 1 K 808 Or A il b, 28111045 %
T AIE ISR £ 1) 4% 3AE T A% O B AT o 5 110045 2% T AiF W5 il R8RS 1) 3 L
A X

“BRIEHTAHL£ER, UEERNFX, EEELHEEEFAFTFS

E1105% % (L) RHWME, FAXZFTREE, FNKARAFLREEE

o B BEMBAE Y S SRR E [B] FAE W R 3 7. ©

IR A ) 2 T s 3 v BT — AN K] A, A% 450 1 s vk P 583X — ) i
M4t —H LAY T H o NAFTA 2537, AUl &4 7 TR E, sk
AR PG BF = [ AR K TR IR K B R I BL 2 o fH e T 58 1110 4511 3C
AR T B VE 2 D TE RS AT, AR E ] /s R 2 1
EE

FANAFTAZE LI, kA 22 08 80 B8 S U 49 08 [ O 3 S 56 1110
RIMURS . PTEIR L O A A B BEAT I 4o b, P X 58 1110 4%
(Y fif 8 R o) I AT ) R PR AL R G 1 TAH B 2 I, KT R A — . RREE
WSS 1110 4% IR AE W DR 4 ) B2 I b 45 9% 2 — [ 5 i) v s A8 R L 63 170 O B
AT HEARE T S A, AT ER T R, BA R AR T A AN

 NAFTA, Article 1110(1).
@ FHFA L, ENAFTA T RS LS AL S m et 2, Hh S5alknEa k2 bb
Ao HFNAFTAGE W Z4E FIPEAN {5 B 7T LLS: INAFTAFS 5 48 1 B 36 http://www.nafta-sec-alena.org, LA
224 Todd Weiler 3= 75 1) W4 338 http://www.naftaclaims.com
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[ — L6 ji] 750 4 W] R A LR R AR R JE 20807 Wi, DT A K R AR
T [ (P IR Ty, R AR B R A — R “JEZEN” Cchilling effect),
M A 2R T8 [ 1 1 5K 2 B2 3] 7 AR

MNAFTARE LG SR E, RS AR AR VP2
B AR BOM A U0 ST 1110 45107 2 08 F AT e Al X ML A A< 8 1 ORI ER
B, A AR O LR S5 KR8 )2 B BRI, IXRE K 25 4 Ak 2 RR B3 A ke KA
(¥ J5 SR o T HL, Bk 7 (R R A A 1110 4% R S LR 5 M R A
L, R AR TR L T A RGL B AR 2 D B A AT IR AR
(U S T X 4 3R Y BB P ) 500 B R 2 SR 2 0 o AR T R R
®

LA, % REE] NAFTA 5§ 1110 4 &= BB e 4 S 50R ,
DA B xof 4% [ ERT pAy 0 ] o ot o R TR s i, AN S B R 45 NAFTA R I 4% 3K
MK B0, 76 Bl L4 B 0EEBE. 5 1110 42 &R0k 714 X
B 3 DG TR W 1) R 2 AR TR O A ] ARy 0 DR SR A S5 S e T
X 45 0% W B 3 ST A% s T TR AT O R ARG, I L RS AN I £ 2
NAFTA Jhy Or 37 5298 & BRI 1) 85 00 2 15 DO — A 6 2 &3 i AL ) o AR
M2 XSG ) B A — H TR AR SCHLIE X 5 1110 4R AE 4 S T 4
A )2 SCIR a3 BT, I 2 532 B rb O 15 40 i A e L ) P Ak B8 1) — B 21E g %6
Bk R ES 1110 40 “JS B B 7. R AR BRI NAFTA (194 ik
A R A 26 ] e 2 O T AIE WAL P 5 1) A0 L o [ o 8 9 v o R e AT
M= S

© CHARLES H. BROWER I ,Invester-State Dispute under NAFTA: The Empire Strikes Back [J] . Columbia
Journal of Transnational Law, 2001, 40:87.
?VICKI, BEEN& JOEL C. BEAUAIS, The Global Fifth Amendment? NAFTA's Investment Protections and the
Misguided Quest for an International “Regulatory Taking” Doctrine [J] . New York University Law Review,
2003 ,April:48.
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M3 2, B 1110 45X Ak W il AR R E B R T 1 2 ORI AN T B
AT AR PR 5BE SC o n SRR 4l 2% 240 8 RE 1 7 2 R0 D R 3 S AR R U ok
fERRE RN, 55 1110 % i 2L 2UEOTE LT OOF S AR Ik L TS T AS . A
WMNAEWCR) & X B R AR RT3 2 P8 . AR W) I WA e L iR 22 BORAE
PEAE W« A5 490 A0 &8 AN D5 1K 73 A 2 1110 45 P & A9 AR 5 o BRI
53 M 0 LG A G 1R B ik AN 2R 1110 4% 6 A AR W5 0] 810 AN ] 25 2 O L NAFTA
S R A R HE W S 491 Oy e I

—. A X
(—) MG

XiF A [ 95 0 P (AR Cexpropriation) sRZFHY (taking), Hj&—
ANFR . B BRik BB A R TR A1, —BUr e Lo K2 8B vk
P e “fAE” Cexpropriation) % “ & 454k ” (nationalization) i,
i1 H X ENIAEARAT E L, HHMZEN T RGN R, LT
PR AP B T T RVEA R e T, RN FRINE DL
ufg () 42 1) 7 20, HRCAS R0 < 7 AN R T AN B — N T A N 28 AT
Oy, EAEAT SRS AR, T B SR a2 Bk AR W,
AN 2 AR BRSO R AR b PR R AT,
] 53 FR A WO AT DAy AN T 3t A b o ) A % B S I 0 e — E R RS ) T AR
AU S RN R = A N YT e R O DR 2t o 4 i RN 17 1 -
LA, AE W e i — T AR 2 1] s 388 8 92 B e O SR 0 B P ) 2 —

H—HE K, >J0E bRk IS AT 0 “aEle” ML i W E . 1961 4F
CH Z 0 & A BN 5F A G 03 B KT R AN R) R4 T —4 €
e R AR, AR W 1 BRI B A
PP AR, A A AR AR T A G BT L LR T A AAE
TIIF 46 )5 1 — /& BRI SRR ) G Al Y, = RAL B M =7, VX — &

URGAERE. EERBETESE ML Jbnt: Jbnt K R 1999.447 .
@ JASON L, GUDOSFSKY, Shedding Light on Article 1110 of the North American Free Trade
Agreement(NAFTA) Concerning Expropriation: An Environmental Case Study [J] .Northwest Journal of
International Law &Business, 2000, Fall:254.
@ Draft Convention on the International Responsibility of States for Injuries to the Economic Interests of
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AR A5 s [ B Ao B4 52 . E R AR WO 45 2R T [ WY ) < A 4
B PrAERG PR IR E A AT . BN, MR A

SR AR 45 [H 28 o T AR, XOPR “ARFRAE R, “ A e AR
S, JEARZRIE [ ERBAT A FEE AR, BB ) A A R B R
TANE B, A 2R TE R HRCRH ARG A B AT A B A O, 5
EABATT (B B8 0 = 5By R TR .

M E AL EL, A QAR W 4 U 22, AR WOAT O A 25 5 7
SE » T8 A% S5 A1 5T AN B A BIAG I os 02 G T AR AT Il R ) 4 18 Bt A2 K T I
FLAEWCIR R ) A& 95 N 3 1) 42 A WAL AR 0 I ) et o 56 [ (O Ah R R VA E IR (5
RO BB 712 AL TR TR AR R B A 25 JLAE Y
W4T A DT, X EEAT 4 B ) Ah NI A ARG, AT A ) R A v
Wtk AT 3, BUE BRI, A G BB, AN IS 4 E IR 1 AN T ()
A ROR) BN B R BB Ah . 7 X IR 7R A W T R B AE
Wity S0, RAEDIRE T — L AW 2 Ak .

(=) NAFTA [ &

NAFTA %5 11 % IF 5 6 T “AEle” B9 30, T A e s o S 48
R TIXASHE R AL, S 1100 40 A% S8 SR Be v LA W IR AT AR AR I
R, XARIUAE LU AN U5 1

B, 55 1110 F WA ] T AR AR MRS o AR X — 28 B 1
B fr ik Bkt B — @ & X1, HJE NAFTA RS IFEA X “AEf” 8%
“IR AW EARREAT E SCEa e LV

F, 381110 A S — MM EARW gl NiEH, B “ S5 [H e
(tantamount to expropriation) HIHES . KUWHL UL, X —M&IFIENAFTA
M. feg 26 AXGAF B &AM (U ET) PSR T Y &
ML X — e . PRV ik, (A 1110 S AR AT LR I AR 4K

Aliens,Article 10(3) [J] .American Journal of International Law, 1961, 55:545-553.

Ot ARt R PR A ML BT bR R AL 1999.447.

@ Restatement (Third) of Foreign Relations Law of the United States [R] . American Law Institute, 1987, § 712.

O 2 T LB 5 29 AENSCER AR — RO I AE 1 AR — 5 AN 45 [ T Al [ A PO 48 v

FAE A NIRRT B AR BN e (2R e ) IENER A R . “ AR 2907 Aok A

I3 G275 BOBEGE AL T P PR3 8 T ) e AT A P A A R IBE  H A AR ) SR 0, Bl
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B LRI, g3 AL R LM, 5 1110 &6 25 “ & Tk
o7 RS AR B R AEWOR A Y (IR E) ML, % 1110
P bl DS 1 Rl 1 1 G 7 A v = e = e S El e Y UK B T 75
XL J5, “AER TR IO A2k, O — AN
MES T o AT RAUE, IXRE— A R e T AR B vk R Bl S NI —
ORI RAE M SR 3 0 R R R D, (HSEER M R AN AR

(=) Zpl

7 2 ve b R AR U5 BF %€ (Metalclad Corp. v. United Mexican States)
o, BBl Kk AR AR BOME S R B E AT I R W A, Xy
TS 6 A AN ) S ALE WSRO 48 % 2 R 3 s i W 5 T ) A i B R AR . O
e A BE XTI — FIRA T LA A

FE 53 A — A AR AR 2 | R I £5 K %€ (Pope & Talbot, Inc.v. Canada)
W, AR EE N AR R T AR JF R T K AR GE > 8 B v B Ak W de
“tanamount” #iZ& “ 5 FH T MERAIMEAEEZHS L. ©

(PU P

H 3 AR “ TR AR SRR — B AR #OR A AE 2 4 Rl e 1)
(V) 5 SCRIF WAT 00 AR, A7 DG 1) L e 2 Bt 2 AH 29 A — 2. 110 NAFTA AY
A SRV T A DG RO 2 AL, T LR RO T RO DG S 1 B 5 e

AT ARG, ARB, Al SRR S, R, AR RS

© GARY H. SAMPLINER, Arbitration of Expropriation Cases under U.S. Investment Treatiess——A Threat to
Democracy or the Dog That Didn’t Bark? [J] .Foreign Investment Law Journal,2003:5.

O TR A T SRS A JE M S5 R AT, %A T T 1993 4R RIS T B BUR ) %
FRVFA DL R AL B, T 1994 AFTFRA 3 o« BEIBBURT 0] % 2w GRIUEF AT 22 4 M T BURF (V7 1T
A LA T 1995 4F5E L, (Hi Tt R ERZPT, WBURNA RV ER i A F A2 . I 1996
3 ARI12 A, W2 R R E RO — 8, HIRLTOER IR s w2, ST BUNE
YR 2 22 e AR O m) VR ], HTTICIR B AT TR TR X Oy “HEAEASX 7. 1997 4 1 /), ZkF
SERE A FMHE 5 11 SRR AR EEKR 9 T I SEICIIG RS o X A RIYRFR, SEVH AL HIBUM 1T A A 2
B S T 5 11 %58 1105 M 1106 4%. Jf H., ZeHF i bl A w3k A FR B T H © & ToiA7 208 i i e i)
TRV, S8 V9RFBUR (AT ) M AR ADEBE N E 88 V0 R 24 UM AH 4 WUA i BV AT M E A “ 4
JAEZSR DR IRAT A B TR B I T B S5 1110 o AMERBEIR I Ay BT 855 VG BF IR BURT 1) 22 15 3 7 4 A 7 £
UETG i b R eV i ads e 1755 1105 S PTAUE I S IRAr B bn it o d i, (P Bk sk 7Y REBUT SCA 1T
6 111 EICHIIGEZ. Metalclad Corp. v. United Mexican States, Case No. ARB(AF)/97/1 [J] .Award (Aug. 30,
2000), Foreign Investment Law Journal,2001:168-188.

@ N KIBURAE 1996 AFAE (S IECAR B e ) WHBHE AR 2 R 7R NS KA 72 W) St H 1 e PR o 93541
A R SRR RN B K [ IR AR e ) R T o SR R A2 o A B DA DR B 311 2 W)k N3 [ T 3 TSR A, 2
PR, IMEER R BRI AT A3 12 2 W] BRI BOR 52 B4R B o AR A A B3 38 IR B 2 AR R 24
DRI A e B AT A RIS AR BE RS H O — 40 7 St BUSE R T 47, o LA s 0 2 DK Py R il i e e 458 2 32 T 7=+ ot frg A
BEASJE LU RAE T 40 P9 % WL hittp://www.naftaclaims.com/disputes_canada/disputes_canada_pope.htm. 4k
W% L. Pope&Talbot Inc. v. Canada (Merits) (Apr. 10.2001) [Z] .available at
http://www.appletonlaw.com/4b3P&T.htm.
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Pl A T G M 2 4 2 B A R TR L«

10 % 3058 5 P, NAFTAK IR IR ol e G 7, %5 T A
A [ 1 % R AR S TN B X (R 5y, 5 1110 & 4EiE
Y330 6 45 0297 — 16 B . L 0000 48 2% 240 5 R T VF 2 44T f
T BN R, (A 1 2 £ SR 2K 1 g RS T
B I 1 A E 5 T A 2 B0 5 — BE 4 0 P9 A7 52 S 4 1010 4 th
KT “BHEAEK” MM, (L L E R AT 903 — M 3% A7 )
R, SRR T TR ZORHEYE . 5o, Vsl “ %R T
A 3 FH VL RE . NAFTAE P IR (¥ 25 A2 7 J2 DL 4 240 10 S 5 T
f 0 A R R RS A R O 4 24 TR 0 T R B X 0 Ot i
55 1100 4 B0 40 th W B 0 [ 2 3 ot 1 S A 0, B BE 7 AT
U R LB I A5 i, O B Ly S 1 R K G 46 2K
(0 L % B8 5 1000 46 TG R 60 ROMI P , (e B B e
A e SRR S 0 5 3 R 1

=, BAEEETIRE
(—) HEGl

WO B T T R . ol T ke — B R R, R
A7 RO S I = AT AE M 7 D 4 R e b, 0 R 4 — o
AR TR 5 W B 1 S5, I SRR 10, AR B B I B
(M R % TR 5 0 IO 7 2 75 51 98 4 O 0 B

MO 1R 5 RGN, — 4 B B8P ST (47 0, LA G, B
f R AT A A G A2 0 B M 0 4 05 0 06 H vt 5 A
o7 455 1 B ST A 2 5 56 4 G AR 3 A 0 1 1 PR
7 S M TR, IR O 9 AR A 46 0 2 5 A AT G W 1 AL
Al

PVICKI, BEEN& JOEL C. BEAUAIS, The Global Fifth Amendment? NAFTA's Investment Protections and the
Misguided Quest for an International “Regulatory Taking” Doctrine [J] . New York University Law Review,
2003 ,April:52.
? RALPH, H. FOLSOM& MICHAL W. GORDON&JOHN A. SPANOGLE,, International Trade and Investment
[M] .West Group, 2000.219 .
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JRUAE I AN 5 56 3 A 78 T GRAT A AE WOBCR IR T 4 4 A, R, ) A B
BN, — B LA S S AR WUAT A AR, RIAE I 2
&t T A S B I B O AT . AVEREEEAE X 4 R T
Gy LI S, DA Dy [ o vt Al vk i A SR B R I R AR v o B B A
BILEBEAE “YIai R L) ” (“Chorzow Factory”) F R erhdg . JEkAT
A TR ROGE A R D0 W B2 s R 0, SRAS TR U S AT A 24T P ISR )
I (WG £ 5 AR5 v R T U0 AN 5 0 4% 380 M R IR I R 8, RO S A AR
B2 . CRRG, n B— EE AR AT kA LA AT, T 4 R B
1713 R P 5 £ SL 55 L BEARF 4 20 15 6] o v 11 2 SR Bl 2 42 JRUA 0% 4% 40 1 0 s B
Al

TEAL G0 B B b, JO 002 SR A AR IR S ik e T S I R — 2
GeaSCIry, T R AR AT TR VR £ A o 5 T, R 3 TR R R e v ) 5K 2 ) ) 8 A R
JEM b 5 B 70 AEAR LR — BN Wi A AR L, ST IR AE b
A [ 5 B 25 00 7 BUR) 52 30 450 3 10 ROk B A B I K I AEOAT A R A G
AT REBEAT o 1 AL A 06 2T S AT IR £ A nT DU W M e A ) PR R
FITUA, R v B 5K 1) SR SRR R B A AR 22—, JEAR RS
FEUE A% R W B 4 o HE 00 TG B2 bR il 7 T, e v [ SR A0 AR A4 2 T 1
— H AR 432 R R S0 o 1962 fEER A RSyl ik 1 (O8I AR IR A E
B P (3 1803 5 ¥k il), LA AAE 1974 Al 1K) B 54 5F BUR FI L
ST (55 3281 5 Yl SR IHTEAEWOR ARG DL T E RN 45 T “0E Y
T
() %5 1110 45 M &

51110 5 H0E T AR YA T $E 41 T AR BRI H s il HE
B g5 2 2 18 2 R Y OF £F A 5 1105 058 (L RmE: JF H
T AR AU T AFEH M, IR B 7 AT, I IR
FE T B PRk A 2%, P58 1110 MM 5 2 IR R . & TR

@ Concerning the Factory at Chorzow (Germ. V. Pol.) [Z]. 1928 P.C.1.J. (Ser. A) No. 17:47, See also PATRICK M.
NORTON, A Law of the Future or a Law of the Past? Modern Tribunals and The International Law of
Expropriation [J] .American Journal of International Law, 1991, 85:476.
2 M. SORNARAJAH, The International Llaw on Foreign Investment[ M ].Cambridge University Press, 1994 .220.
bt TR PR PR M] b AT JE S k. 1999.449-451,
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B, X —bruE SR E TR s, KB, BT IR R
W) I B A AT IX S 6

Fok, 551110 KWK 40l IE Mk R R OF AT A AR 1105 458 (D)
IR T AR R ARSI AT B 4 12— 3 [ B 43 W Al 1) — A K S
551105 4555 (1) K AT A 45 2 7 #6251 45 1k 1 L A 25 24 J7 1 £ 5% DA
CHEBRvE RMARIE, ALRR A I RTS8 DL 8 A (R DR AR e A R
BT I 1) B A A A AR E 7. ©

(=) %4

55 1110 4 T 1R AT AEAEBORURD 9 DY A 45 £, L i T A 6 H R
AR W T 20X P A 4% 5 o0 WIS o v b P S AR A o A AE T R A b
by R B E B vE BT AR AE AR AS R ROUE R, H T A 1110 SR WIECR A T
AR DR U], PR A S Ay T AN K BT RL, A S S A T ) i 3 R
SN Ak VAR R IR AT A S 1105 4558 (1) R E T B [ Br
AR B bR UE” X 51

TE 2R e P20 w] VR SR VG RE G b, A3 B i LS VG BE Y M BUR 45
95 Y 2 S0 b A oy W) CCVE TR AT D 3 i W R KT A 2 T B A AR
(B S VA e 1 E X (5 A A

TR A A YRS R Ed, A RE AN« bR AR s B AR v 765K
ey DLAS B —Fp LRI HOPEF, LB BRI AR A K E ) RE S — [
B NEes AN R R . Ik, A, BTN R BUR ) 2E
JE TR W H 1, RIS I = K BUR SPR 12 45 I 1) 55 Jit A2 AF B 1

M. SORNARAJAH, The International Llaw on Foreign Investment, [M].Cambridge University Press, 1994 .220.
® NAFTA Article1105(1).
© Metalclad Corp. v. United Mexican States, Case No. ARB(AF)/97/1, Award , paras.76 (Aug. 30, 2000) [J] .
Foreign Investment Law Journal, 2001:168-188 .
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