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ABSTRACT

ABSTRACT

With the great advances in science and technology, electronic commerce is
developing rapidly, which contributes a lot to economic growth. Meanwhile, evolving
business practice shows an increasing use of automated message systems in contract

formation. “Automated message system ” (AMS) is a computer program or an
electronic or other automated means, which is able to not only search for information
according to user’s need, but aso automatically send, accept and process electronic
communications. In other words, AMS is capable of independently concluding
contracts without direct human intervention. On the one hand, such “no human input”
mode of contracting may promote efficiency and reduce costs of transaction. On the
other hand, it brings about confusions for traditional contract law. It has been argued
that whether the parties unknown to each other have suificiently manifested assent for
a contract. Some scholars have expressed doubts about the validity of contracts
concluded by AMS from the perspective of traditional contract law principles. The
essence of this question is what role AMS is playing in contract formation, i.e., the
legal status of AMS. This dissertation seeks to provide an in-depth analysis of this
issue.

First, the dissertation compares the definition of AMS with that of electronic
agents, briefly describes their characteristics, and anayzes the questions arising from
the use of AM S under traditional contract doctrine.

Second, the dissertation explores various theories advanced by scholars, the three
most dominant of which being “the agent theory”, “the artificial person theory” and
“the tool theory”. The dissertation examines how these theories in relation with the
Issue of the legal status of AMS, with an eye toward the strengths and weaknesses of
each theory. Under the agent theory, AMS is deemed as a legal agent of its user.
However, agency principles are built on a paradigm of human interaction, thus they
can't be applied to the relationship between a human and a tool. It is doubtful that the
usual justifications for employing these principles warrant their application to AMS.
Under the artificial person theory, it is suggested that AMS should be treated as a
independent legal person. Accepting the fact that these intangible systems could

autonomously be a party in a contract would generate some problems of identification
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and the capacity for responsibility. In short, the non-exclusive objections outweigh
any advantages the conferral of legal personality on AMS may provide. Under the tool
theory, AMS is only regarded as a tool of its user. This theory is adopted by the
UNCITRAL Model Law on Electronic Commerce, Convention on the Use of
Electronic Communications in International Contracts, Uniform Electronic
Transactions Act, Uniform Computer Information Transactions Act and other relevant
legidation. In addition, the dissertation also provides a critical evaluation of “the
electronic person theory” which is a compromise of the artificial person theory and
the tool theory.

Finally, the dissertation investigates the present legislative situation on electronic
contract in China, and points out the existing loopholes which create barriers to the
use of AMS in contract formation. On the basis of above analysis, the dissertation at

its end puts forward some legislative suggestions.

Key Words. Automated Message Systems; Contract Formation; Legal Status.



AN

AR IS T

(A AP

\CNIEREY)

ESIGN

ETA
NCCUSL

UcCcC
UCITA

UECA
UETA
UNCITRAL

B 1E R (Abbreviations)

AR
Convention on the Use of Electronic

Communications in International
Contracts

Model Law on Electronic Commerce

Electronic Signaturesin Global and
National Commerce Act

Electronic Transactions Act

National Conference of
Commissioners on Uniform State
Laws

Uniform Commercial Code

Uniform Computer Information
Transactions Act

Uniform Electronic Commerce Act
Uniform Electronic Transactions Act

United Nations Commission on
International Trade Law

HC AR

CHE A [ [ s 5 [ i el
THE AL

WA HE A Lk e (T
[CE 2R

SE B (4 BoR 4 [ 7 55 L1
B2

WAL CHLTAZHED
FEGE— ML EE %

Rl (G Rk )

FHE (G EHUE B A
)
MER (G — T R%E)
Kl (G HWTZHIE)

SN NG R AN






=
[l
N

F—E HIEXAFHRAEREEASIZAERERE. ..o 3

R v = B =R a2 o L OO 3
R = 2 L0 5t 3 £ <SR O s 3
R € b= a3 4 1 i OO OO 4
= HBHSCR G oo 7

EZT HIBRXRREITAPRERRIIAEPERB. ..o 7
. HEHESCRGAETZIHF I oo 8
Z EH BB SRS AL IS T oo 9
= A B HESCRGEAT AIEE L AT e 11

EE BIBEXRGEITAHEEMUZEREE. .. 14

F—T BHIBEXERFEZ “RIBAL e 14
—. BHICRG LA BIFEZEA S e 14
T BIHRG AREAL” BITIRIT s 16
= HEE RS ARIENR” TR e 19

FZT BHFBEXERFEZ SEALT s 22
. B RE AL BENE oo 23
RN & ) 1N a3 5N A A1 LTI Wi OO 25
o 2V e 27

FZT BHIBEXEREFRZ “TEIL7 e 28
—. HZIHEIRS “ THIR” MEZHN S e 28
T HBIHCRSR CLTHIRT BRI 29
=L HBHE RS TR BT, 30
MU AZIHECRGE “ TRIBR” FITTEAI e, 35

FOT BHIBEXEREEZ “BFAL e 38

— HETHICRG “HT AR IEZEAR e, 39



FI ) FL SR GEAENT 20 P VAL 7] R 5

RN & F TS i s o NSTEX 1 D 7 Sl SO 40
E=F HREXTERESHEXAFITAMIEREIEEN .4
E— HEXTERAFRLRFEITAMIEIE oo 41
oW ETERENRLRGRITARIIIEE I e 44
R SR IL ST e 45

T KT ABESCRGAET LTI o 45

BN SRS ELER Y e K | IE W)l =) 45

N R S L aa N LT 46

2 ST O SS 48



CONTENTS

CONTENTS

Preface s 1

Chapter 1 Definition of Automated M essage System and | ssues
Arising from IS USE.....coooeeiecie e 3
Subchapter L INtrodUCTION ........ooieieieiere et 3
Sectionl Origin of the Conception of Automated Message System.........cc..ccevvrenee. 3
Section2 Definition of Automated Message SyStem ........ceevieiiininesic e 4
Section3 Characteristics of Automated Message SysStem .........ccccievvecenceeneereeseennes 7
Subchapter 2 Use of Automated M essage System and | ssuesArising from ItsUse 7
Sectionl Use of Automated Message System in Contract Formation...........c.ccce.e..... 8
Section2 Issues Arising from the Use of Automated Message System ...........ccceeeee. 9
Section3 SOlULIONS 1O thE ISSUES..........iiiieiiieiieee e 11

Chapter 2 Theoriesand Legislation on the Legal Status of

Automated Message SyStem........cccveevceereenieenee e 14
Subchapter 1 The Agent THEOIY ....oieo e 14
Sectionl Introduction of the Agent ThEOY ..o 14
Section2 Analysis of the AQENt TREOTY ......ccov e 16
Section3 Application of the AGent ThEOIY..........cceveeiieie s 19
Subchapter2 TheArtificial Person theory ... 22
Sectionl Possibility of the Artificial Person theory ... 23
Section2 Feasibility of the Artificial Person theory ..........cccevvveeeveerecce e 25
SectionL Brief SUMMEIY .......ccooiiie et 27
Subchapter3The TOOl THEOIY ...cceieeeee e 28
Sectionl Introduction of the TOOl TREOIY ........coiiiiiriiiieree s 28
Section2 Analysis of the TOOl Theory .........ccceceveevieceseere e 29
Section3 Application of the TOOI TNEOIY .......cccvv e i 30
Section4 Assumption of Responsibility under the Tool Theory .........ccccocevvrinnnenne 35
Subchapter4 The Electronic Person Theory.........cccceceveevecceveesie e 38
Sectionl Introduction of the Electronic Person Theory..........cccccveeveeveiievveinnnns 39

Section2 Analysis of the Electronic Person Theory .........cccccvveceieeieeiecvee e 40



FI ) FL SR GEAENT 20 P VAL 7] R 5

Chapter 3 ThePresent Legidative Situation in China and

SUQJQESHIONS ...ttt enee s 41
Subchapter1 The Present Legislative Situation in China.........ccoocevenieieneniienens 41
Subchapter2 Legisative Suggestions on the Perfection of Automated Message

Y £S (= 1 P S O RTPR 44

Sectionl On the Definition of Automated Message System..........ccvveeeeieiinnienne. 45
Section2 On the Use of Automated Message System in Contract Formation ........ 45
Section3 On Attribution of Actions Performed by Automated Message System ... 45
Section4 On Errors and Mistakes in Electronic Communications.............cc.cueenen. 46
CONCIUSION .o e et nb e e 48

BiDHOGrapNy ..o s 50



(s

Al

HLF R 45 2 S D R ERACFIE B M A0 0= . e NRE &P N 21 284
AT I e R =S 5 YN L 5 O 5 N 1 o 1. N L M o N 5 V3 RN
AR R AR, RS IE NI H AT, O A OB N ) AT
N7 BT RS R T AATIR A AN B A= 1 44 1) BCRE G (R AR Yy o A £ B
AR I FEFNE: e, P S5 00 T A W EL24 PRl 7 1 A Sl S B A 406 7 28 U i
Bii, B NATT FAERIE ORI AE 5 B30, ekl A AT R R4 7 =0
W, RRAG BT A R 5 AT AR TS BRI SR i 14

HL TR 95 B BAEAR AR S B8R TR U A B AR G848 by 22 s
AL Sy o AERL TR SS I T, ANATTANAC AT DU Tk P I ) sl A o308 45 T B sl
LR AL Sy, 3] LS RO T LSRN S35, Bl 2, IR
Ko ARG KBS 1 W9 28 R e R BT P £ L R0, 2ol b 454 B
Ot ZE AR RBEAT 5 A7 YU RO, o AATT Tl BT ) AL B 3 H SCR 4t
(automated message system) Wiz [fiAf, ‘EAT e i s e v i R 7 B 30
TR KIE RO FEAZ S5 ., LT 58 AT EN LA NGO M T SLE 1A,
MR iy 1 370 5 R

SR H 30 HSCRGEAEAT 29 Al @A 58 & RN IR BE ORI, ) 4 BRAT
WEAEAT A e Al 2 & ] Tl A 3l SR GET S & ), 6 T TR 45 B IR
BRI KEE, CHAT, BN IEBAT LR B 3 SR ST A ) S AT
FRTE, AR IR I AR BRI ST, A7 % L1 15 55 10 25 A0S G SR ] g
Mo AIEH)IE, EC T 2006 ©F 7 % T (B R BTS2, %
NN BB SR GAE A TS A AR B T WA R REE « BRIk, s {8
B3 CR G AR BIWTT, ACEVISEEAT AL AR VIR 2, 1y HAg 5
5 NAHSRALIE . HES TR SR R R A V) 2. Hodh, HERSCRGELT
2P REE AT 2 BT 8 5T I 1 B S A0 1)

O AT, & EEBTREAEIM]. At o E R, 2008, 1.
© Bz RIS TA AN AT A 2T, R RS BRI AB) [C). dbst: TR E T IE
AL, 2003. 234.



I 3l HUSCR GEAETT 290 IR ) U 5

ASCE SO A LR GEAT g, IF i B SCRGAET AR A &
TS A FRITAE e o R 5 06 0% B 2l FLSCR GEAE VT 20 HH IRTR A 7 R LR 22 R
MR BEAT VRS, IR LA 8 HAT R R SR [ K s B A AN 3 LLASIE o A bk
fiti b, S B IS IRBR, P 58 35 B AT TR A L A F AR



5 ARG TE LIS R I )

F—E BIRNXEFHREREERSIZREEEER

F—1 BIBRXRFHAE

HEICRSE, & (EEBr G FEATH BT s 2 47) (Convention on the Use of
Electronic Communications in International Contracts, RfRifR (AZ1)) I
TANEEMS . XS R H (A B, EPTRGR 1 EIAE B ),
PR g “HACHE N7 (electronicagent). @ (ALY WA ABEMARARTE?
An, g SGEEYS “HFREN” G52 AZh RGO CH T ARIE? K
SR [P X L i) i

—. BFRXAZHZAIER

BN AR XS TR, o AR LR S5k A A
PO AT B3R, LT SR EE R ST (G EHUE A8 5D
(Uniform Computer Information TransactionsAct, UCITA). E[E S — M4 EZ
14y (National Conference of Commissioners on Uniform State Laws, NCCUSL) 7t
HIE (GE— 73855 (Uniform Electronic Transactions Act, UETA) I, J§i 2%k
TANGEEE_ RN S ARG, 2 “ 7Bt~ (electronic device)
—ia. Hi T UCITA BEECEFEMT 7 “ AN, JIF Hiziafe o kAR
B OASBAS R EIAR], h T 523, NCCUSL gh& 7 | “H 1 ”,
MEHT “BPREAN” —w. 25, EE (SRR EE SR T847)
(Electronic Signaturesin Global and National Commerce Act, ESIGN) ¥t H T x4
W&, ©2003 FEZEH (48 —Tikdt) (Uniform Commercial Code, UCC) (SX324%)
FEET R LT 7 25 AT IE IE I, Iy TiX M. thah, InER (4T
[ 459%) (Uniform Electronic Commerce Act, UECA) B4 T XM . BA

VALY BT AR REME B IR B BA SRS, AERE BRI .7 See United Nations
Commission on International Trade Law. Explanatory Note on the Convention on the Use of Electronic
Communicationsin International Contracts [Z]. A/CN.9/608/Add.3, 2006: 5.

YRR MR SR IMY. B b R AL, 2000. 266.

© ESIGN % 106 £ 5(3)#K .



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

