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ABSTRACT

In March, 2012, National Copyright Bureau announced the <Copyright
Law> (revised draft) that triggered hot discussion. The article 46 (sound
recordings statutory license) of the draft has been criticized due to preferring to
the users. For long time, research to statutory licnese among educational circles
had never ceased. Focusing on keeping or abolishing the statutory license, some
support it and others disagree. From the legislation practice, the application
scope of statutory license in China has been adjusted from 1991 to 2010. The
same happened to foreign countries. In addition, the implement of statutory
license also reflects many problems reflected by practice, such as non-standard
use, absence of communication and un-perfect payment rules.

Based on above, this paper has three aims. First, by the Jurisprudence and
Law and Economics analysis, it explores the the value of statutory license.
Second, from the international level, it seeks the reason for the changing
application scope of statutory license. Last, combined with China practice, it
puts forward the feasible advice for the present problems of statutory license.
For those aims, this paper adopts question-direction structure to analyze relative
question in four chapters. Thus, the main views include:

The chapter one introduction sets out the main issues of statutory license in
details. First, by the dispute of statutory license keeping and abolishing,
uncertain application scope and problems existing in statutory license, it forms
the main content. Second, it will summarize the research situation both in China
and foreign countries that evaluates the disadvantages and advantages about
present research. Last, on the pre-condition of research aim and idea, it applies
the normative anlysis, historical analysis and case analysis, which make the
preparation for deep research.

The chapter two defines and analyzes the issue about “what is statutory
license”. First, the doctrines of “right limitation”, “right decreased” and
“transmission increment” can be used to analyze the nature of statutory license,
pointing out statutory license is a kind of rational compromise between author

and user. Second, the function of statutory license is to balance of multiple



interests in copyright, promote the free speech and derivative work creation.
The reason for above function lies in the important status for statutory license
among the “compensation and limitation”. Last, it economically analyzes the
statutory license by the way of SSP paradigm from the “Situation”, “Structure”
and “Performance” factors, and points out the transaction cost make the
statutory license become the effective property right design.

The chapter three aims to explore the impact of transmission technology to
the development of statutory license, and the change and developing direction
to stautory license in international level, which will provide useful advice for
China. First, it points out the transmission technology is the vital reason for the
emerging of statutory license, and from the Anglo-American law system and
civil law system it realizes the practice in this field for maintaining public
interest. Second, wholly clearing the important change of statutory license from
Berne to WPPT in international copyright law, it clarifies abou the content of
international copyright law for statutory license. Last, by analyzing the present
legislation in other countries, combined with WIPO and SCCR meeting
progress, it concludes the application scope of statutory license due to various
factors such as political, economic and cultural ones.

The chapter four discusses the re-construction of copyright statutory
license system in China that is the beginning and destination of this paper. First,
it values the Chinese statutory license under the history development. Second, it
puts forward that legal principle, interest balancing principle and social benefits
principle as directing principle and forms the legislation thought. Last, besides
2012 <Copyright Law> (revision draft), it also brings other advice in the field
of statutory license using inform, remuneratation standard and management

institution, statutory license supervision and relative legal liability clacking.

Key word: Copyright; Statutoy license; Interest balance
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