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Abstract

Shareholder's Representive Action is a litigation system that when interests of
the company is aggrieved by others, especially by controlling shareholders, directors
and other senior management. The Shareholder's who meet the legal conditions on
behalf of the interests of company against infringement proceedings in order to
investigate responsibility of infringer.

Shareholder’s Representive Action is one of Shareholder’s right to appeal which
comes from Shareholder’s Common interests .There are differences between
Shareholder’s Representive Action and Shareholder Direct Action. To make sure
whether can bring shareholder’s representive action and direct action at the same
time in Common Law should follow: Reflect the principle of loss of non-actionable,
the principle of prohibiting potential conflicts of interest and the principle of
closed-end companies such as special rules apply to the three principles. There are not
sure whether can bring shareholder’s representive action and direct action at the same
time in low of china.

Physical safeguards Plaintiff qualified Qualifications of Shareholder’s
Representive Action performance as the requirements of the holding time and
quantity .The accused range countries have different rules, China's Company Law, the
defendant broader . Shareholder’s representive action in the status of national
legislation exists in many different cases of national legislation with the name of the
said defendant, the co-plaintiffs, said participants of said proceedings, said the third
person, the witness said that various provisions of. To prevent abuse v. shareholder, in
the procedural law of the preventive measures are pre-litigation procedure and two
aspects of security for costs.

Company Law provisions on derivative actions are more principled, difficulty of
operation, it should be in the legislative or judicial interpretation, to further determine

the eligibility of the plaintiff .Within the scope of the defendant's "other" to explain.



Commitment in the legal costs involved in, our legislation does not provide specific
settlement, causing huge pressure to the plaintiff shareholders. Proposed billing
method when non-property rights disputes, billing, and the establishment of the

shareholders in favor of the plaintiff to be a certain way of compensation system.

Key Words: Shareholder’s representative action;plaintiff shareholder;the

definition of shareholder representative action



HII S ceeereresseressesessesessesessessssssessessssesessessssssessssessssessssessssessssessssessssessssesessnns 1
FE—F BREITREIFIDEDIR .oooeeeeeeeereeeresssessesssesssessssssssesssesssssasassenss 2
F—T BREREFIDEIBERFNIFAE c.oveeeeereerererecersesessseessssssssssssssssssssssscssssssessiens 2
oy BEIRURAE VR IR oo 2

B N A R 1 L = (1O oA 3
FEoA BRETREIFIBBIEIEIRIE ..ooverevereresersessssssssssssssssissssiostasissssssssssssssssssssssasass 3
oy TBZRVRALIA IR oo 3

T BRI I3 T T AE e 4
=3 BRFIFIREIATIRTER coeerrrreeessssesssisiossessissssansssssssssssssnssssasssssssssssssssnssssans 5
oy BEARIRAEVFA G FHTE ] oo 5

T R EEFA T FTEFE oo 5
FZE BHRERERFLAMEZIFILBERDIERE e 7
E—T BEEERFLTREIRIDEIR DR i sssnsssisnsenns 7
e DRI FEIT DA oo 7
e R ATEFEIIBRAE ..o 7
FZH BRFIFIRE D BIRT c.ooeereeeeeeereeereeresesssnssessssssssssssssssssssssssssssssssssssssssssens 8
e SRR AT YRR oo 8

T B BRI RS TEEI oo 8
= HHAAE HRIMTATD &R oo 9
F=F BREREIFIBBIZEIEA cocererreseesssessssssssssssssessssssssssesssens 11
E— BRERREIRIR B HIER coooeeceerecessriesssessssssssessssssssessssssssssssssssssssssassssaness 11
o SR I RF I TSR oo 11

T BRI ESR e 12

T R IR IELENE TSR oo 13

DU JBEZR IR T ISR oot n s, 13



Fiv SR ARARRII A IEMERIFE A PEZESR s 14
EoH TRETFIR P BB ETERE covererererereessssssssssssssssssssssssssssssssssssssssssssssssssaans 14
E=Y ARERFTREIFIDFBIHIGT coorreeereeeereeesreesssessssessssessssesssssssssssssesssseness 15

W NAT B ARIREURTR oo 16

T A AIE YRR AR B A e 16
EIA  HBRZRATIFIRHIAL covevrreereeresssesssessssssessssesssesssesssesssessssssssssssesssssssasssens 18
FME BHRREIRIDBEBLIRIE] oot 20
E—F TRETFIRBIATEIZIF corereeeriesssesssesssssssssssssssessssssssssssssiossisasssesssisssasass 20

o AT BRI P 2R e 20

Ty BEERTEFE IR oo 22
FAT AFIRBRFIIEDR e sansst s ssssssssssssssssssssssssssens 23

o VRIS AR LA STIE T 3 e 23

T YRR TR BT oo 24

=H O TREIFIA A IRIAFIRE S oo sceeeresssesssesssssssessssssssessssessssessssessses 25

v FEETREER YR VA R T oo 25

T HARIIRAEYRVA UL oo 26

= ANANER TR IRAE VR VA VR VA TR A IIIIE o 26
FRE RETREIRIRIIEBITEE oooerreeerressessssssssssssssssssssssssssessees 28
E—  (DEE) HEABIERITEE oceereeeseesssessssessssessssesssssssssssssasssseness 28

R AR R SR I TE T e 28

o VT I TETE oo 29
T IFABRRARIBEMAMERIE B eeecenensisissinsssnsssnens 30

oy VR II B IEFE Do 30

Ty SR URUA TN oo 30
B IR bs s b R R bR b R s been 32



CONTENTS

It OAUCHION .. eeeeereereereeeceseecssecosecnssscsssscssessssssssssssssassssssssssssssssssssssssssosssses

Chapter 1 :Overview the Shareholder’s Representive Action..............

Subchapter 1:The legal characteristics and concept ofShareholder’s

Representive ACHION c....ccceeieeieiiiiseiensencssnicssnicsssnicsssnesssssessseessssnessnsiissasssssssssssassssses

Section 1 The concept of Shareholder’s Representive Action..........cccceeeeuvenneee.
Section 2 The legal characteristics of Shareholder’s Representive Action ........
Subchapter 2:The origin leagal principle of Shareholder’s lawsuits ........ccccceerueeee.
Section 1 The base consist of Shareholder’s lawaction...........cccovceeverienienenn
Section 2 The classify and features of Shareholder’s right..........c.ccccveeiinnnen.
Subchapter 3 :The scope the Shareholder’s Representive Action.........ccoceeerueesuneee
Section 1  The scope suit of Shareholder’s representive action..............ccveeeeee..

Section 2 The scope suit of =~ Shareholder’s direct action...........cccceeevvevieennnnnns

Chapter 2:Discriminate and Select between Shareholder’s

representive suits and Shareholder’s direct action ..........ccceeeeeccnnrecceee

Subchapter 1:Measure of Discriminate and Select between Shareholder’s
representive suits and Shareholder’s direct aCtion........couevveenreeerseecsenssnenseecsseecnnes
Section 1 Necessity of Discriminate and Select ..........ccceeevvierciieinciiecniieeiee e,
Section 2 Measure of Discriminate and Select ........c.ccvveviriiinieneiiiiniineeenee,
Subchapter 2:Principle of Discriminate between Shareholder’s representive
suits and Shareholder’s direct ACtiON ......cueeeeveeiisriiisricssnnicssnrissnressnrcssssecsssseesssees
Section 1 Principle of Forbidden suit to reflect 10SS.........ccovvieeciienciiiiciieeieeeee,
Section 2 Principle of Forbidden Potential Conflict of Interest..............cccecueenneenne

Section 3 Principle of suit special rules about closed type company ....................

Chapter 3:The Client of Shareholders’s representive action



Subchapter 1:The Plaintiff in Shareholders’s representive action .........ccceeeeeeunees 11

Section 1 Demand in Share Holding Tenperature of Plintiff............................... 11
Section 2 Demand in Share Holding Amount of Plaintiff...............c....ccccoeiel 12
Section 3 Demand in Share Holding continuity of Plaintiff................................ 13
Section 4 Demand in Propeties of Share Plaintiff ...............ccccooooviiiiiiinnns 13
Section 5 Demand in Fairly and Adequately of Share Plaintiff........................... 14

...................................................................................................................................... 15
Section 1 Company should attend to Shareholders’s action............ccceeeveeennennns 16
Section 2 Fixed Position of Company During the action ...........ccccceeevverveeneennee. 16
Section 3:Fixed position of the Other Shareholders .....cceeeeseesseresaressarcsnnesesonnes 18

Chapter 4: Restraint mechanism of Shareholder’s representive

action and Shareholder’s representive action...........eeeeeeccneeecccscnseneces 20

Subchapter 1: The prepositional procedure of Shareholders’s Representive

ACHION cuueiiniiiiinniicniaiiinssecieessanssssesssessssssssnsssassssesssssssssssssssssesssssssssssssssssasssssssassssasans 20
Section 1 General Details of the Prepositional Procedure............cccccceeeveennnnnen. 20
Section 2 Reason for Setting up Prepositional Procedure .............ccovevvvivennenn. 22

Subchapter 2: The Guarantee in Lawsuit Fee ......uceeniennennsenseensnenssnecsnensnennne 23
Section 1 Lawmaking model of the Guarantee in Lawsuit Fee.............c.c.c......... 23
Section 2 Composition of the Guarantee in Lawsuit Fee ..........coccoeviieiiennennn. 24

Subchapter 3: Settlement of Action and Withdraw in Shareholders’s

Representive Action 25
Section 1 Examination the Settlement of Action by American Court................. 25
Section 2 System of the Settlement of Action in Japan..........ccceeeveevieeieeninennnen. 26
Section 3 Provision in Settlement of Action and Withdraw by our Corporation

AW e ettt et ene e 26

Chapter 5: Proposition on Consummate Lawmaking of the



Shareholders’s in Corporation LaW........ccooveereccscssnnneccsssnnsecsssssnsssesene 28

Subchapter 1: Institutional perfect the System of parties in Our Corporation

...................................................................................................................................... 28
Section 2 The Scope Requirement Deficiencies on Shareholders Defendant .....29
Subchapter 2: Institutional perfect The Guarantee in Lawsuit Fee and
Compensation SYSTEIM.......iciceicsssrecsssressssnssssansssssssssssssssasssssasssssssssssnssssassssssssssasssssnss 30
Section 1 Suggestion on Count the Court COStS........ccueeriieiuiiniiriiieniieeieenieeneenn 30
Section 2 Conpensation The Scope Requiremen the Court Costs of plaintiff.....30
L @01) 1 10 11 1) | OO 32

Biblioraphy ....cceeciiiiniiiisiiisniissneinsnnicisteesiseeisnnesssssssssnesssecssssessssessssnns 33






[

HIl

PR "N PRI AT, — AT BROTAERIEE, A NI .
T w8 G 2 e R B A B A E BT BRI S AR
Je AR AN R /N i A8 2w A 70 A Sl A& RAT ARG o I T 5835 28wl TR BEAL
i, SEA AR 2 A AR SIS R S B AE, DR T NBOR BB AR, 2
BUAR 2w BT I8 W (44 55 6 2B 1) 1 3 6 JBEAR B A AT R 28 w3 M e K
IITIEE T, ) SEATBEA 2 2 (K UK L A m A BT HLOG . 5t
A B AT B, RS IR A VA MR TR LR PR A R, S v A (1 S
Ao VM QA AR ARk, AMEBANETD, Mz R R [ ST
2R B Caw]ik) 265152 MRS T, i 3rik 4 S JsU )
e, A% AR S P AAE T 200 B AN N BRI AL, X HURANLHIREA T
WS, AR e i B, (R BEIRAEVRIA B 3R E R AT P e . R SCE 20 A
ARy o B FB > M AR IRAE VA LR, T2 280 RIBARIRAEVRIA RS L ik
FERFAE, YRAVRAR ELAZVRIA S 25 0 20 K AR VR A IR AEVRIA
DX AIEFEIN s S5 = ARy M URIA S FN, BRI #0052 m AR 1 F
VAMBAL ;55 DU B 20 A BB AR IR AR VRVA SRAC I LT SR L AR, A8 B B VR VAR PP AN R e 3%
FHARL ORI LA UR VAR s BB s 28 TR o0 A BRI 3% i e 3 il

VYR . B AR YR AR R VA ) A B RGN R BT [0].5 4 48,2004, (4) ¢ 93
1



W AR YR VR I

’

F—E BRERIREIFIREE

E—T BREIREIFIRBESFI4HE

—. BRFEREIFIDOBES

M A IRAVRS (shareholder’s Representive Actiom) Y5 T-9:38vk R A1 . HA
WY B ARIRAEVRIA SR : “UAFRGEZEMBN, JHRZRERIR AR, &
H AR = G BN R RS, A R THB TR TIAERS, FF620e 441
AR DL A 4 SOHR AR IR, JB5URF NEHETHEURIARIE . © (&
FED B 153 SRILE 5 1E THZVRIATIRE, (R AR IR, S SR PE
BRIAT IR, B 5 PR KM B LR IRAETRIA . AR TRIA AR
PEURVA ATAEVRUAS S (HEVRIASE . o, WIRZOKRE, IRAEVFIAN KL LR
P (derivative Suits) fRFYFVAKTE GV w2 B IARTE, ARLLVFIANN
HAAFRNEZ WIS . @i N R BE 264E 2003 4E 11 3 5 HAMGK (S Ta9 8
WA UG FAFE T R RAE (—) ) FRBARRUFIA—UL, HAEHEBITH (A
HVEY R AR, IR NV IR A YRIA IR IR B 2 M . 15,
JB ARIRAERA T VRO U T AT, RAE A FLE TATAER, BEARMRIHEA e A
REATAL 2 A VR, AT FH IR AR VRIA — 18 g SO URBCR IR AT ™ AR A AL 3
o, R CHFREY ORE TAULIRARIR, (RFVFIRE) 5ATH TR
VSHIRE, AR IR . RERVRIANRIA S S 5 | RIRVE, IRAEVRIA—1 M Ae B
i RBOAIRAE I, BRI SE 4 SR OC R B A Rl AR B AR IR s TR, (2
AR IR A AR VR AIE — Ui 5o, IRAEVFAME AN PE 5 ARSR IR 0
FRIET—5, SR AR R A 8 R SO R A ) 2 S B R B VR TA 45 R 1.
BeRJE T A s B AR IR RAT A R SSA AT R A B AR 2 TR R G &R, TS
FALTIRIARER . DI FRAREIRIA™ ABLFA IR Z b, FRIRAEVRIA IR
SRR G SR SO IR, SRR RV IR o

ORI RN, B4R VR A VRA I B RN S e [0]. 1 20 45,2004, (4) ¢ 93
Rk 2. NFEIDBR R ARSI AL REERA (9) [Clibat: A ARAE, 1998.173
2



ow BRRIREVRR B

= BREIREIFSBEEYHE

() BRIRAEVFA RO VRA YRR AN VRA IR BORIRZE VR

SR YRR+ 24w, B BAACATAEYRBG, IRAEVRIA BATAARE M
B 2R [ I AR A A T R FEARES (K B AR SR Ui, HHI 2 B 30 T HAb B AR 3y
HATEE AT

() BRI EARGER A BT IR o AR URAZ VR 10 it A 200 28 il
Ry ARG NEBGEHRUE MBI SR RA . — B S, AR E 500 5015 1
DR AN B e il PR, H AR T B LN BB I T VRBG, S8200 28wl (1 1E 3
ia e, DS B A RVALE T A URBLR RN, thoxt Jat i i 45 1 T A2 G A A 1 %
Foft R 461 o

(=) JE R R A 44 SCERTRIA 2 SN, st 35 IR A AR i SEAA AL
FL R ES, VR G R R T A w7k, VA R A SRR R R
Ho

(PO BARIRAEVRIAR AW &I, AF 8 TAT AR, datiz
YL A BATATALYRBUN, 2] R e AT BUR MR AL, RO AR AE R
AR I IR D o B R YR AR VR e BB AR AT (R0 28 ) A BERURUIE s B AT 9

BT RFEIREIFILAEEFRR

—. BRIRIFA A4 P E A

AR URVARI ) Ty R EAE R AR AR IRAE R, #H RY AR B G A R
IS AR VRV, 8 Z R IR 28 32 AR 3 I8 B2 ) UARYR BLRR [RTR Be AL VR
TORBUFH RS, VRVALE RAR R IBAR BRI IR . “ X5 HE R A FIRAE R
R Dt AL B 2R A D 2 ] s 53 2 AT PR AN [ AR BORD s BN APEBCRRT 23 =) 1
Ao PriE BRI NEBOR 2 $5 B R AR A 5 2~ VT SRR =47 1, BRAIR
WAFMBA N R, A5 WA E T ASIF AR s i B 2R 1) 28w PERCR 2 FE AR e 1%
PR 5 8w RECA 2 ) s 5 2 ) R 3RZY , BEBERS 22wl AT 20 R 3 (R BCR S B _Fot

@ B FOHE TS T IR A AR YRV (KA B[ DU )1 8 Br  BE 22 e 23, 2009 (2) + 51
@ WA B AARE VRN B R ]9 5 4E4, 2009, (6) @ 67
3



W AR YR VR I

I ) RBUB A AT B, QRS BCR ( 2 AT F2 wlik, 2wl e B O — 2
o PIMBCRI IR 23 SR TSR E (K, T RSSO A mlVAIIE L. %
P SRR H AT H [ 2 240 >0 158 AR s AR 8 A0, A SCHREL A 2 AT
VAT IR IE

= RERHSERFHE

JB AR RVA I E AT A BURIRGET T B, IR TR L, ESRIBARLT N 2
FERIE XS, ARKBEANR RRsE,  a] DOSHBABURAS [ ) 325 o

(=) BREEHENEGRFLER.

2R H RO <R 2 B0 WRIAC, R BCR R T B OB, HRL
H A o H s DL ] ERIZ 5 2 A F R AT A A ROR] o IR 2 A
DIN I/ TR X =7 & e = A A @S E/AS NN A G L 7 7 S e S F A
EFIRCH] . ©

CHEMRE T <1>B BRI IEBER D N LA B, 2 s AR 1)
sy Al M AERR A 2 <2> H ad A2 8 W5 IR, 3L e AT BRI,
S5 R A E B <3>E 2B LA R SAT A, R B
R EHILL BB T DA . A IRARAE T <I>HmAUEE R CHLA &
BURT-BE B AR 2 st BT AL H AT i <2> B 3L 2 A B F 2 ALK
R o

(Z) BIHRFERES DHRFEN

WRAATAEIITVEAE, B ARAL G A B AR B D HB AR A bl AR A
FEAN R AR MR I O 2 58, AR — I IR AR BT S A T A AR i BT i
IDHBARBL, Fa o) 1§ BB A By € R R IBECR 5 A w) CRAT IR 2K
— 8 LU LA B BR A BEATAE IBOR) o A BUBAR L B AE T 20 AR T Y B 2R
Blo @

@ Pender v. Lushington(1877)6 Ch.D.70
@QE&HMML%E:AE&&ﬁWﬁw%
BRI A F AR [J]78 20U 4227 Bt 24k, 2003 (164D -
VEEPCTE HEEY BB AR A URA A B IR [ ] R 5 S 2 2 3 mm(m>=w
4



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

