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ABSTRACT

ABSTRACT

As china's economic development, the mobile phone is no longer the "luxury"”
symbol of the era and becomes a full element in the modern times. SMS as a
subsidiary part of communication in just a few years has been at a kind of high speed
in the aarming development. Mobile communication technology and the rapid
development of mobile phone penetration rate of increase more rapidly growing
mobile phone messages to be many people of all ages. When we are enjoying the
convenience and happiness from communication messages ,al the same time, the
various spam is also followed, whose contents with a broad scope range from making
friends to chat, providing pornographic services and reselling cars, firearms,
ammunition and false information.Therefore, basing on all that mentioned above , the
author attempt to access to the solution for regulation of the spam by analysing the
tort theory, to the background of China's existing laws, norms of spam tort principle of
attribution of responsibility to actively seek spam tort relief of passers-by and
governance strategy.

Chapter 1, firstly based on message content and status monitoring to identify and
correct the definition of garbage message distinguished from other ordinary message.
Secondly,taking the general elements of the statutory violations as the breakthrough
point andChina's current laws,regulations relating to tort law as as the context to
normative analyze the main partiesin tort of garbage message.

Chapter 2 is the interpretation of specific garbage message sorted by violating
the fundamental rights of citizens and their properties, relying on the current status of
China's governance for garbage message, seeking the complicated aspect for
Governance to garbage message

Chapter 3 is a comprehensive exposition of the principles of tort liabilityf,then to
conclude the applying principle of liability for tort liability for garbage message,to
analyze the parties related to the specific interests in garbage messages and clarify the
tort liability and the one for breach of contract.

Chapter 4 is to return to our current legal system once again ,making the legal
strategy for infringement in garbage message.then we should take the current laws
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as the main body, adding the necessary legidation and judicia interpretation,
supplementing new laws with the active act for administrative organ and the
profession self-discipline.

Keywords: garbage messages; civil rights; civil tort; tort liability



G B 1
F—F IR ERIRB S RIEDHT e, 2
BB AT R ATELR] oevereeeeesseeeeenss et 2
= R E LT T E 210 s 1TSS OO RS 3
EoE  BIREER I REAR S RAEERIE o 6
E T DI St 1 ' | [ OOOO 6
3 R E R EEE R IZEEIRIE oot 9
F=F WIREERERPGEREET e 12
R el LG - L0 5 AR ROPRTRRPOROOS 12
o NI EEAEEHITERRI oo 13
A T B RAUE R ITRIDIE oo 17
FTME LIRSS EEERIE] e, 20
S A A AT S RALET R EREEE voovvereerreeere e 20
e R (I HTIILAR oottt 20
T T L 21
S A5 AT R AU EIRIE 28 vvevereererers e 22
=35 AT AT AR 2 s 23
e W AH VAT AL BER A HE T covvreerrensseereeseessssise s 24
T AN T AT e 25
S AT TR REAE g G ATAY L wverevreeeereererenssnessessssesssss s 26
B D s 28






CONTENTS

CONTENTS

Preaface .« 1

Chapter 1 Theidentification and characterization analysisfor

gar bage MESSAQE ++++rvreeeresssssssssssmssssssii e 2
Subchapter 1 The ldentification for garbage message: - - veeieneniininnne 2
Subchapter 2 Thecharacterization analysisfor garbage message:--««--------- 3

Chapter 2 The sources of positive law and properties analysisfor

civil rightesinfringed by garbage messsge: - wwweee. 6

Subchapter 1 Thecivil rightsinfringed by garbage message:-«««+--+eeeeee 6
Subchapter 2 The Sources from positive law for tort liability to

garbage message:«+:++- 5 ENG Wi 9

Chapter 3 Theanalysisfor tort liability in garbage message----- 12

Subchapter 1 Theconstitutive elementsof tort liability for
garbage IESSAQE -+ v vrrrrsssrsssrss s 12

Subchapter 2 Thedoctrine of liability fixation in tort liability for

garDage MESSAQE +++++r-vrererermmsrs i, 13

Subchapter 3 The Subject of tort liability in garbage message: -+« 17

Chapter 4 Thelegal regulation on tort of garbage message - 20

Subchapter 1 The Chinese context in tort of garbage message:--«+-+«+-+-- 20

Section 1 The status quo of governance to garbage message:-«--«««--«-+-eeeee 20

Section2 The four complicated aspect for governance to garbage message- 21

Subchapter 2 Themethodsof relief to Tort for garbage message -+ 22

Subchapter 3 Theleagal Governancetotort for garbage message:-«-:--- 23

Section1 Amending relevant laws or making judicia interpretations::--:---- 24

Section 2 Supplementing NEW [aWS -+« e 25
Section 3 The active act for administrative organ and

the Profession Self-disCipling -« s 26

CONCIUSION rrrrrrrrrrrrrrrrrriiiii 28

B|b||ogr aphy ...................................................................................................... 30






il

el

55

— AR IR 315 MRS A H T RE A AR OGN ISR AR 1M 45
SN A 24T B AR R S N LA b e R T B, B VO R AROSE . Y 1 A
Hdm Wor, HugE A TFHUE P8 s 8.29 Sailiifs, Hhms &,
R4 AR 4 T7.7%, IIRVERIAS . 3 A5 1 LB s 4 54%7H1 48%. ¢
% H B2 (W B AR P A o S AR . SRR IR 25 BRI 52 TR R L M
S 24 RO AR T B A, O )T A NTEE o V2 I 1y LA AT Bk U
HUE ) ] A RBCRI Y4515 2 51, b S R AR R A0 A RAGR]
IR IRl . R SR AR R R T, BUN 2 K], iy 2%
o RAE RS T R R B AR L SR A (R v BAR ABLROST RE T— 4 1 4%
Gk LAPBOE A OB I ROE R G B RN Z )5, AR 315 MRSy PR FL A
1275 T HL SR R S AR A R A AR R Sk o G, 2B R THRALEIE A
P, ARIRE AT OSBRI S, RS E R AUE R R P & S
&, SRBIRFAERBUAELZ TS .

@ http://tech.163.com/special/000938PL/cctvlajiduanxin.html#huiying.

1



5 AR R GRS 1 IV 0 —— AR R BUAT SR O 5%

F—E MREEMIRNSRIES T

E—T hREERIRA

B 2GR, THURCAE “FEa7 ISRAL, mupch— DG
TEE E e e o REAF AT h Tl Bty s S TR D BEAE R LR I A A BN I
J&o REENIEAE BOR M CHE A AT K 4 1R TG vy S8 I e A T LR £ ok
A2 B e NLIIT5 R [RIIN, B30 R A 0 HH L, i ok 1 VR 22 (1 ) AL, 0 9 258 75
SRAT. BT ANEHE . IRSFIFETE . F RO B 55T R A R
o RAEIUAR. A A, b LA R R S o P IR A

NI o 32 i 1 7 A5 e e ORT A . VL 2 BOBCR] 4
2y, Hh SR AR AL 2 BN I BLZ JU 3 o D 1 0] bz 3 e 475 ol
Pl B SRR L, BAT T SG b 2 M J s B A o H TR T B2 3 A A 1) R
EE NN AT AT

(D FEAET AP ey U] — SR A5 e 15 Je B 3 A e W e A, (E NG
SEUR, TATAT AR B 1 A, 3047 A SRR AN g . XMy A0 BLBEE R T
(K SR UE B AT o PN, R BN TE P A o RN S 1A B A
DIEHE, v DT R B ARG, e H 5 .

(2 IR o Bt B A (0 H 23 389 %2, DL = 204k, AUDUHEEAT R
(R B 7 IR AT B A O bR oM A% . H AR 32 E T DU R — A LR
> SPOHAEIN ) AR BN AR BOR A T g, — B AL ST e R
A B AR o SR R AR 1) K R IR A TR A N IR 45, SR 3
SN URY S D b Ry all R VAN CI NS b e o A ¢ A & I vl SR VAN L]
W BB FARHH 5 ZE OB BB VG, B AE AR, TR A

Q© BEHI SEAUE & ST N33 by 3 4 A [ ] 9256 B3, 2005,9.
@ FANEE BB AT B7 3 (72 ) R3] 980 i N SCREEE 27 Bt 274, 2006,(2):64-66.
@ B 3 AR PR A T 4 H RNE P[] b 5 S FE K 24244, 2007,(9):41-44.

2



S —m B IR S SR AR A

N WIER AR RS - BBEME S H , W i v Heke B A ShIR s, Kl A A
ICARBIAA RN AL REA TR e B RSB AR T %A, (HAZ 5 R0 2%
e Aol I8 2k (R I T B3 ) SR AR e ) o 5 R v 2 AGr I 7 2% A5 )
Be FF ) o ST I ) A IV b AR 2R ABL, FEAN [l A X b g AN X
LI R) A I REAR AR B0 H IEA T VR, TR AR (R AR AR AT A% . P
KA Tl A, BT P SOR R AR IS, ) B SR, RS N AL S BN
Gro 7 VBAEVE S R TF UGS O 2RO T AN B, G B G il —
RN RVEZ SIM R, D4 T B LA )R A T 9IGER, A8 RS R REAEL IR IR [ PR P %
S SEREHOFTI SIM o IRy O RER 28 Bl b e, DA o ik R
I — 057 W5 PSR o RIS AR A FL Bk, 2060 LA i
G au il RIBOR AN AH . DAESE L PR 5 2] LA BLAS &, IR gevt (1 4 34,
KRGtk s KA EATIE .

Hik, 23 DO Bl I b A A5 S F R 2015 32 3 Al R & v VA R
EBEAT AR B AE B CER SR B REEZEEG A, 2k
W BB T AL BRI UGS R PR A E I, R
(KA I KA EERDX I3, BT AR 23 D DU R 3 AR 70 7 A3 vk
i~ Bl RS IR 0w (SP) & 1 “ RS REPE” o AR A AR AL AN [ A
5 B FRIERER AR R MM S RifE. ©

ETH WRERFHNRIESH

AL b SR A5 M F i sl DA HY S B3R e A5 PR RPALE T2 B ILAE D
FILAN T

1. HNERABEMEEEE) 5k RARBAE IR 7 bR a5 o 1 HEA 7 B
H 55 T ASABGIE S VA S, A BESRRELAR R A ) U VA T, Le i
R BRI HAR 5 o IESRAEAS ERRM S O 8 R) e, Wl Ee s

@ BRI VA P SLISEAT [ AR E R, 2005,(8):24-26.
® http://tech.163.com/special/000938PL /cctvl gjiduanxin.html.
@ R AT TSR AR VR[] B RRe A, 2007,(6):35-37.

3



5 AR R GRS 1 IV 0 —— AR R BUAT SR O 5%

ARG 0] DK BREAR) 5 45 T S AT o 3T S RIRUE, T T TR AEE
B )T RATE AT SLAS A ] )R SR ) AT N A
A ST BB R 35 A5 R e 2, R, A7 L8 ik i 2 i 2 )
IHEHEA BE A AN o T BE RIS 5 ) S B AT A ANBEAT A Y 1 A
117 HATAT 2 W A e AR o i 34T AR A A, R I s AR 8 MR AT
AT ARG W)E T E 0k B REAT Ao IR 22 i A LOC R AT RE AT
T AR B R A A AT Ty R v LA T O, FE ik A RIE AT 2 S 1

2. RHMCE R, 8B A2 E 05 B &0, W QDR Ik
PUE) AR, 1H B AN AR A TR T i IR AT A s T
MM ATERS A BRAT . — 5, i AR R A R UkSs), XA R4 [
e A A ASE B AR AT AR T VA EIRIEAT A, i HL, X
A N AEROW L BR SR B AR T RERA B 9% E A ORIk B s a1 52 I 55 (i ik
150 3 —J5i, BT AOE RS AR A AR B e b T Ml AT, IR, R
LA N TR T B T AR N T S B smaa Al A S SO R REA AT N & R U 28 3w
SRS A B0 BT A .

3. BISRAEAE I R AT 1T 27 AR SAORIR s P ERE A AR 12 A
At 3 O A6 BB S 1 P SO A e AR T o AN RAAR R 2 AR I BE N 4
B TR BIE 2 LA s U R RV . AESR L, DR 2 RIEABURIIN ZE X,
R AR IEANSTERFBGA (RIZED |, RIH R E SEBE N GH P
BR PRIEY A (T HE) |, BIRA A B A AR I ORVRD &5, MRk 77— 4
JER I W R OR B AR o B3R A 12 DA SO ANE AR P IR 1 s ol 1 R
JE [P A RILH KN .

A, BESRIEAF I 2 B TR IBAE B BAEE - RIFEARBRIRIE. X
LW R B o ISR AR A0 o FE VB AR A A AR 3 22 4 A8
gy s R R FEGL,  DEAE ORI 2 R R BRI # 0 J2 J STAE XS 5 1%
SEARBR A OB fll ERg e MARAS B, B3R5 1R JE M2 9 B 1 o IR
FENEFEARHM . WIGVERNE T, BB (F8k) SR 5E : “ e AR
[ 2 B A3E AR B A AR A Sk Ry 7 TS A i o R 34T A5
AAEATIAR I A H o B3R RAR BeA i AL T B U0 7 FALS 85, (6]

4



S —m B IR S SR AR A

PRGOS T bartr. (D = PR M P AR IERIIE A R
DA A AT 0 A AT (525 MRS R 25 Wty S
I, (R 042, RN 0 RUZEL, B T 44
AU, B TR IR LE, e T B A2



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

