HFEEISEFNIITH

HEH

2UEH I HqoaF

WE

|

YR mA%. 10384

&g

2. B200308002

R

B R

B+ %

= Pr >

i w X

FRFHRIFEE:
+ ¥ 2 #k:
WX B H:
o LA FHBT ]
F453F B A

E A #HR

B % F
2006 5 A
2006 & 6 A
2006 = A

MERETR: M EH%

2006 &£ 5 H

ubC

SIBEIE S 3R

Sudy on the Theory of Customary International Law

AIUN uawerx Aq papiaoid

soday [euonnysu| Ansia

Kion

<
@
=
3
@
o
m
o
o
]
d
o,
=
)
=
o
>
o
5
a
@,
2
@
]
°
)
S
@
a°
@
)
il
o
]
=
©
)
O
c
~

340D W Aq noA o011ybnoug

<
-1



https://core.ac.uk/display/41398835?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

B TR SR A = B

BEATMAALR I, AANAE TR AL IAT I RCR o
ANAEWR SLEAE S 2% [ AL NBER AT FO8R  YIAE S0+ LAY
BT AR o AR AN AME AT R R 18 S0 AR AR RN BT

FUIN (B4 TifeF
2006 4 6 J1 28 I



B I TR AL DG VEAUE F = B

AN GEA TR T R2EAG AR A AR SO . SRR
AR B ) R 1) B A A s B8 A8 18 SR AR T R
HL R AT BUK A 08 SCH TR E R B R /b5 ST e v ie SCik N
PR AR AT B, A AR 27 18 SO A 25 4 N A DR B R AT
R ATRCRE 277 18 SR A3 R0 B St R R 10 277 18 SO
J5 T A E o

ENE VAT W

L. % C v ), £ ARl A

2 AMRE C )

Ve& 5544 . YT Hi#H. 2006 46 A 28 H
SN H 1. o H H



SR

HNERE

] s >3 1522 [ i e B (PHUR 2 — ABAE AR Bk B A R rh, [ B
AL HAL T BRI AL, HAE R SURARR 2 2. O T RENSITR [ Br S5
IRIIA TR AL, AR SCMGE 5 [ Bt 2R3 A S (18 471 B0 [ s > 1592 B AN
SCERIEAT T2 UEM S5, DI — A b4t . B0 B S A BRI A R

RGP NTTE SO TE =865y 1IECHA i

R R L G E PR 2 PHEAM R R A S VE 8, s 2 —,
o5 SIS (R 1l e i o 2 2D ] P STABER BE VR PR 52 R [l By R B R
ARPHAS A REA T 0 brs 55—, B Bn SR SRl H R H 50 1 B S 45
TR Rttad IS [ B 23 152 B S AP SBE BEAT L B F 0y B =,
o I G AT S SBILAX ) ] P A el R I o SR AE R AT 0T B S B WL A e ol
FPAEAR TR MTA U ZB0U, By S B0 AE A Bl 2 D e e A )l 1=
572 TR AR By B AN S B A 1 [ e 2) 15 2 BRI — A, DARHITT
JEA ST T 0

B FEMNRE A MR T IS EER AN R R « IR IR TX [ >
WREREAT RGN E B AR, B 7R 1 3G A A0 [ B SRR A ) 23 501 A
FEIRAR, LARAE SR [ B 2 L 0 S o AT B 50552 10 [ s SJ 505 1k
IR SR B R 2 ), BRI T OE SCOME R R R, P T OE
OB B ARSI, JFHE T AR A S AR 0 1E CHS RE I AL T R K
JE s dRJa, FERTIATHE IARERS B, A T B 1E SO FE B >3 A KA e 1Y
BV s 1E SCRESR IR B SJBRE R A 0« AR IPPOr LI ATRRAE, JFRefe it br
AR A o

o = I B2 (10 A1 J5E 2% 52 ] o S SR (K0 P J R % g il AL, AP 21—
FEL s > 505 T8 AN R T PR AL 25 iR o Al AR e A4 TVE AL 2 22 5T
BERR, JEXTE B i (A BURF A 155, RN PR T 1 B0t e o >0 150k
IR AR o AERCRERS F, AT [ o S A5AAE [ bt 2% b iy 8l m) A 7
TR H AT 48 T AT AR JE B8 A [ on > 5030 Jl ) L [ < Ffpib



B > 4B AL i) R 5

b7, fa, AFIENE AL AR, R B A ) R R U SR A e
), BRI el AT T A B 5 X AR S [ ik s B AR SR e
A 45 R AT AN

S5 DY FE DU AN SEE PR A PR T 6] o S BTNV RO e ) o A5 1 S0 06 [ e
SIBELAEA I IAT BB L TSR AR VP, AR« R AR
w7 CEMPRT, HEHT T IR E R R . 2, AFREIT TR E
B STAGHE R BT A B B A 3, RIS [ SR 0 i o AEBERER B, A
A ISR R A L AR A 17 B S ASURENG KB e R AT L) o

5 T ARSI N T SSUET ST, 0 B 2 IBE RS I 7028 L g A A2
BEAT T 558 AR IR T E bR BHEMVE R0 R, RIS TR0 22 3
TAERYE L W PEAVRF R L = 2R FE b ) B e Kl o, IRt — 2D 58 T ki
MVES “SRATIA7S W PEE S O P B 5085 X557 ML MO R,
T T ARSI RAAOR [ B 2 B R O A AR 205, i 1 AR ml
S B HH R o v e i R ) o >0 1580 G I T s e, A 0 R o > 45
VRGN 2L REEAT 78R, ISR TR 1 [ Br 2 e v« Se ki
HEAE " 5 “omtbti i 37 2P e IX Azt 8L, P g A O B 2 3
RS A B AL 1) PR

SR 2 % T B STBRE A fo] FLAIA o DRAR, 2 5 2% A TN [ s >
TR AR ARH NHEM, HEEIERANE, BT EEr S THAE R AL B L
A AT, [ B S ASHA 6K RE RS 78 70 A B AT 0 1 SCZ B bR i BV 1) AT 1
Hlo

TR EPRIW, Bt BEERIEX; Ve



Abstract

Abstract

The customary international law is one of the most important sources of
international law. But in contemporary theories of international law, the status of
customary international law has been awkward with a lot of theoretical disputes. In
order to grasp the essential characteristic of customary international law, the author
makes a multidimensional study on its theory and judicial practice from aspects of
legal philosophy, international community and analytical positivism, as is expected to
build a comparatively full and objective theoretical system for customary international
law.

This dissertation is divided into three parts including preface, text and epilogue.
The text includes five chapters:

The Chapter one mainly discusses some basic concepts related with customary
international law. Firstly, the author discusses the formation of the concept of
customary international law from two aspects, ie., the important influence from the
theories of internal customary law and the self-evolvement of the theory of
international law. Secondly, the author discusses the definition of customary
international law with aim to give a general description of it and makes a necessary
discrimination between customary international law and international custom. Thirdly,
the author describes the process of the formation of customary international law from
traditional stage to modern stage. With this description, the whole developing history
of customary international law will be showed clearly before further study on the
entities of customary international law is made. Lastly, the author makes a study on
the status and function of customary international law within contemporary
international community, as is to point out that the contemporary theory of
international law has neglected the importance of customary international law in the
status and function, indicating the importance of this study.

In Chapter two, the author focuses on discussing the relationship between justice
and customary international law. This is the first work which one has to do before
making systematic study on customary international law, as to disclose the intrinsic
and inseparable relationship between customary international law and legal

philosophy. Firstly, the author discusses the necessity of making a study on the
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customary international law with legal philosophy. Secondly, the author discusses the
contents of the ‘justicial value’, clarifies the independent status of the ‘ideal of justice’
and points out that it, being the thoughts of legal philosophy, is applicable in the
community composed of countries. Thirdly, based on the above studies, the author
analyzes the constitutive function that the international justice holds on the customary
international law, ie., international justice is the criterion of judging whether the
customary international law is ‘good law’ or not, and can promote the development of
customary international law.

In Chapter three, the author makes an exploration of the formation and force of
customary international law from aspect of international community with aim to give
a social interpretation on this issue. Firstly, a social academic approach is introduced
in and then the intrinsic character of international community and the constitutive
relationship between international community and customary international law is
analyzed. Based on above discussions, the author describes the microcosmic process
of the formation of customary international law within the circumstance of
international community to unveil the ‘mystic veil’ hanging over it. Lastly, the author
focuses on discussing the force of customary international law in the international
community, which is one of the most disputed fundamental issues in the theory of
customary international law, as is completely different from those given by a lot of
contemporary scholars.

In Chapter four, the author makes a study on the constitution of international
custom through a positive approach. Firstly, the author gives a general comment on
the theories in this area including ‘two-element theory’, ‘reform theory’ and
‘reformulation theory’. Secondly, the author discusses two most fundamental
constitutive elements of international custom, ie.,the ‘practice’ and the ‘consciousness
of sovereign nations’. Lastly, based on above studies, the author describes the process
and the mechanism of the formation of the rules of customary international customary
law through a positive approach.

In Chapter five, the author discusses the classification, determination and
evolvement of the rules of customary international law. Firstly, the author discusses
the classification of the rules of customary international law, which could be divided
into three types based on difference in force, including universal rules, general rules

and particular rules of customary international law. In addition, the author further



Abstract

studies the relationships between the ‘universal rules’ and ‘jus congens’, the ‘general
rules’ and ‘obligations erga omnes’ to clarify the blurry ideas on the force of the rules
of customary international law. Secondly, the author discusses the determination and
application of the rules of customary international law in judicial practice, mostly in
C.IJ.. Lastly, the author gives an academic analysis on the evolvement and
termination of the rules of customary international law, especially on the problem of
the intrinsic contradiction between the self-evolvement and the strengthening of the
force of customary international law. The author is trying to give a reasonable and
practical interpretation on this issue.

As the concluding part of this dissertation, the epilogue makes a simple
prediction of the future of customary international law. Although it is difficult to
predict accurately, the author still believes that the customary international law will
definitely play its role as justicial international law rules if adequate attention is paid

to its theory and judicial practice.

Key words: International Custom; International Community; International

Justice; Constitution of rules
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