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ABSTRACT

ABSTRACT

Asthe core of discretion power of procurators, discretion in public prosecution is
restricted severely in present litigation system. Considering disorder and abnormality
existing in its operation, we need to re-analyze and rebuild the operating mechanism
of discretion in public prosecution, which is studied in four chapters of this essay.

The first chapter gives a brief introduction to characteristics of discretion
mechanism from six aspects, including its application which is limited with few
measures, responsible personal is under motivated because of administrative mode in
prosecution, discretion is blocked by the ideology of “less and cautious application”
and the rule of “heavier and stricter punishment”, judicial authority is weakened by
the abuse of discretion in fact, prosecution withdrawal is lack of legidative basis and
effective regulation, procedure of transforming public prosecution to civil prosecution
is lack of theory basis and operational conditions. It is suggested that it is necessary
and urgent to expand discretion power in public prosecution and reconstruct
discretional mechanism.

By comparative analysis on discretional mechanism in five countries both from
common law and continental law systems, the second chapter points out that
discretional mechanism in continental law sSystem countries is more rationa and
realistic for China, and we should pay attention to the compatibility of different
institutions.

From value choice of modern criminal justice, jurisprudential basis, difficulties
facing public prosecution, popular acceptance to discretion power in public
prosecution, the third chapter discuss the rationality and feasibility of constructing
discretional mechanism in public prosecution in China from various from various
aspects.

Mode of rebuilding discretion power and relevant counter-measures is suggested
in the fourth chapter. The basic idea includes expansion of application of relative
non-prosecution, scope and classification of discretion, rational regulation and
renovation on prosecution withdrawal, perfecting responsibility of main procurator
and regulation of discretion in public prosecution and improving quality of
procurators.

Key Words:. Discretion in Public Prosecution; Rationality; Reconstruction
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