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内 容 摘 要 

在国际贸易往来兴旺发达的现今社会，海上运输做为最经济实惠的运输方

式，在货物的流转过程中发挥着重大的作用。同时航运业又是风险系数比较高的

行业，因此货损货差在航运过程中频繁发生。我国作为货主国家，货损货差发生

后，若货主不能通过诉讼有效地维护其自身利益，必然极大的损害到我国广大货

主的利益，并进而对制造业和贸易业造成不利影响。 

但是，在我国海商法下，由于对主体规定的不完善，导致在司法实践中，各

级法院在货损货差诉讼中，对有索赔权的主体以及应承担责任的主体的认定各不

相同，判决依据亦不同。鉴于此，笔者认为有必要对货损货差案件的主体作一个

梳理，并就其中相关问题进行研究。 

本文除了前言和结论，分为三章： 

第一章，阐述货损货差索赔权的主体，包括提单持有人、托运人、收货人和

行使保险代位权的保险人。对各个主体进行了界定，讨论了上述主体之间的关系，

以及各自享有索赔权的基础等。 

第二章，论述承担货损货差的责任主体。相对第一章的权利主体，第二章对

义务主体进行梳理。包括承运人，实际承运人，承运人的代理人、受雇人，这些

主体的责任基础，以及他们之间的责任分担方式。同时对实践中争议比较多的港

口经营人、国际货运代理人的法律性质问题作出分析。 

第三章，结合司法现状和国际立法趋势，完善我国海商法。首先剖析了我国

《海商法》目前对货损货差主体的规定存在的问题，然后研究了 UNCITRAL《运

输法草案》对主体及相关规定的立法趋势。将我国修改海商法的主导思想界定在

维护货主利益上，对完善我国海商法的相关规定提出建议。包括引进相关概念，

对已有制度进行完善等，并对与主体进行货损货差索赔相关的诉权问题提出立法

建议。 

 

关键词：货损货差案件；主体；立法建议 
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ABSTRACT 

Nowadays international trade is quite flourishing, and transportation by sea plays 

as the most convenient and favorable manner in the international trade. But there are 

high risks since loss and damage of goods often occurs in the transportation by sea. If 

consignors can not protect their interest by lawsuit when it happens, their will be 

greatly harmed, what’s more, the commerce and manufacturing will too. 

The regulations of Maritime Law PRC on subjects are not sound, which puzzles 

courts on determining which subject has the right to claim for compensation and 

which subject has the liability of compensation. So it is necessary to analyze subjects 

and study on other concerned matters. 

There are three chapters besides Preface and Conclusion: 

Chapter 1 analyzes the right subjects, including Holder, Shipper, Consignee and 

Insurer. Writer defines these subjects, researches into their relations and the basis of 

their right to claim for compensation. 

Chapter 2 analyzes the obligation subjects, including Shipper, Actual Shipper, 

and their Employee and Agent. Writer studies their basis to fulfill the compensation 

liability, researches into how liability is divided among these subjects, and discusses 

legal characteristics of Transport Terminal Operator and Freight Forwarders. 

Chapter 3 analyzes the cases about loss and damage of goods, and the legislative 

trend of UNCITRAL Draft Instrument on Transport in order to consummate Maritime 

Law PRC. Writer discusses the defect of Maritime Law PRC on subjects, studies the 

legislative trend of UNCITRAL Draft Instrument on Transport, and bring forward 

legislative proposals to consummate Maritime Law PRC on the principle of protecting 

the interest of Consignor primarily, which includes introducing new concepts, 

remedying existing rules, and giving legislative proposals about the subjects’ right to 

sue for compensation. 
Key Words: Litigation of Compensation for Loss and Damage of Goods; Subject; 
Legislative Proposal. 
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在国际贸易往来兴旺发达的现今社会，海上运输做为 经济实惠的运输方

式，在货物的流转过程中发挥着重大的作用。同时航运业又是风险系数比较高的

行业，因此货损货差在航运过程中频繁发生。我国作为货主国家，货损货差发生

后，若货主不能通过诉讼有效地维护其自身利益，必然极大的损害到我国广大货

主的利益，并进而对制造业和贸易业造成不利影响。 

但是，在我国海商法下，由于对主体规定的不完善，导致在司法实践中，各

级法院在货损货差诉讼中，对有索赔权的主体以及应承担责任的主体的认定各不

相同，判决依据亦不同。鉴于此，笔者认为有必要对货损货差案件的主体作一个

梳理，并就其中相关问题进行研究。 

本文除了前言和结论，分为三章： 

第一章，阐述货损货差索赔权的主体，包括提单持有人、托运人、收货人和

行使保险代位权的保险人。对各个主体进行了界定，讨论了上述主体之间的关系，

以及各自享有索赔权的基础等。 

第二章，论述承担货损货差的责任主体。相对第一章的权利主体，第二章对

义务主体进行梳理。包括承运人，实际承运人，承运人的代理人、受雇人，这些

主体的责任基础，以及他们之间的责任分担方式。同时对实践中争议比较多的港

口经营人、国际货运代理人的法律性质问题作出分析。 

第三章，结合司法现状和国际立法趋势，完善我国海商法。首先剖析了我国

《海商法》目前对货损货差主体的规定存在的问题，然后研究了 UNCITRAL《运

输法草案》对主体及相关规定的立法趋势。将我国修改海商法的主导思想界定在

维护货主利益上，对完善我国海商法的相关规定提出建议。包括引进相关概念，

对已有制度进行完善等，并对与主体进行货损货差索赔相关的诉权问题提出立法

建议。 

 

关键词：货损货差案件；主体；立法建议 
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ABSTRACT 

  

ABSTRACT 

Nowadays international trade is quite flourishing, and transportation by sea plays 

as the most convenient and favorable manner in the international trade. But there are 

high risks since loss and damage of goods often occurs in the transportation by sea. If 

consignors can not protect their interest by lawsuit when it happens, their will be 

greatly harmed, what’s more, the commerce and manufacturing will too. 

The regulations of Maritime Law PRC on subjects are not sound, which puzzles 

courts on determining which subject has the right to claim for compensation and 

which subject has the liability of compensation. So it is necessary to analyze subjects 

and study on other concerned matters. 

There are three chapters besides Preface and Conclusion: 

Chapter 1 analyzes the right subjects, including Holder, Shipper, Consignee and 

Insurer. Writer defines these subjects, researches into their relations and the basis of 

their right to claim for compensation. 

Chapter 2 analyzes the obligation subjects, including Shipper, Actual Shipper, 

and their Employee and Agent. Writer studies their basis to fulfill the compensation 

liability, researches into how liability is divided among these subjects, and discusses 

legal characteristics of Transport Terminal Operator and Freight Forwarders. 

Chapter 3 analyzes the cases about loss and damage of goods, and the legislative 

trend of UNCITRAL Draft Instrument on Transport in order to consummate Maritime 

Law PRC. Writer discusses the defect of Maritime Law PRC on subjects, studies the 

legislative trend of UNCITRAL Draft Instrument on Transport, and bring forward 

legislative proposals to consummate Maritime Law PRC on the principle of protecting 

the interest of Consignor primarily, which includes introducing new concepts, 

remedying existing rules, and giving legislative proposals about the subjects’ right to 

sue for compensation. 

Key Words: Litigation of Compensation for Loss and Damage of Goods; 

Subject; Legislative Proposal.
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