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ABSTRACT

Since the exclusionary rule of illegally obtained evidence was initially
established in America at the beginning of 20 century, after more than one
hundred years’ development and reform, it has been accepted by many countries
and international rules in the world, and has spread from the filed of criminal
law to the field of civil law. The theories about this rule have become mature.
The legislative and judicial practices also have gradually become consummate.
This exclusionary rule in China also has accepted enough attention in criminal
law, but because of the differences of cognition and confusion of using in the
judicial practice, which results in kinds of value goal under a unbalanced
condition in criminal law, the injustice and wrong cases were exposed
frequently, and had made the goal of legislative and reform difficultly to
achieve. In civil law, study on the theory field or the countermeasures of
legislative and judicial practice are all weak. Although there are many problems
existing, seeing from the judicial decisions which was made by the Supreme
Court, judicial practice has walked one step earlier than the legislative to make
up the shortcomings in the legislative.

In view of this, we take this contradiction of the research on the
comparisons of the exclusionary rule of illegally obtained evidence between the
criminal and civil law as an entry point, then analysis the reason why the rule in
the two fields meet different treatment in judicial practice, on the base of this,
putting forward suggestions how to perfect the rule between the two fields.
Except for preface and conclusion, this text fraction is totally divided into four
chapters.

The Chapter 1 largely concentrates on the developing status quo of the
exclusionary rule of illegally obtained evidence in criminal law.

The Chapter 2 will introduce the developing status quo of the exclusionary



rule of illegally obtained evidence in civil law.

The Chapter 3 we will analyze the developing differences of the
exclusionary rule of illegally obtained evidence in the fields of criminal and
civil law, and then find out the reasons what result in the differences.

The Chapter 3 will mainly introduce the suggestions how to perfect the
rule between the two fields. I will mainly relate with the existing provisions and

the shortcomings in the judicial practice, and then give my own suggestions.

Key words: Evidence illegally Obtained; Developing Status Quo; Analysis of

the Comparisons



D] B et ee s e s s s st s s e s s s s e e e s e s e e snsneas 1
F—F EIEEERHEBE NS ITIVRE «..cooooeeeeveeesrreesesssnissions 3
F—A BRI R HE B I T BIAT IR ...oeeeeeeeeeeeeeeeececesssesssssssssssssssssssonsonsstossssassess 3
F-T HEIEHERHRAMER K ERIBITIR oeeeeereereieieeniiceenes 4
— . ESEVE R F ARV IR HEBE UIZ AT IR o 5
T KERE RS AREUESEHEER B UIE AT IR o 7
o 2 B e e aaas 9
F=T BEAEIEEEEHRR NI TER T ccreeeeereesereeeresssssssenes 10
o B T TR T IRIIE oot 10
oy T T AN e e 11
F-T REIEEKEREHIBRIMIGITIIARE eeeeeeeeeeeeneeenesenenes 17
F—T REIELHEEHIBAMNERAZRIBITIR cooeeeereerenseneennesessssenes 18
—. PEEVE R RS ARFARIEBEBRIB AT IR oo 18
o KEHER RS ARFAEIEHERRIE AT IR oo 20
] N = SRRSO 23
FT REREBIEFZIEREHRBR R EIZE TR DT e eeeeeererrserensessnnsessssssanes 23
o BT IR et r e enes 22
o R IR AT I T BT oo 23
= REFAREUESEHEER MIE AT IR 2 S BT o 25
F=F MRIEKIEREHFRIMMZE T ..oooeeceereessseenssene. 27
F—T FRIEEEEHEBRI M AIZE R D I crereeereercrrrrerensenesssesessesssssssssssssnes 27
o AEVEEGIE I AN oo 27

—

FEBR I ARVZAEHE BT FEIAN ] e 28



= RSB RIRNE S BRI e 30

DU\ BAEAT A A5 BV B T TEANTA] oo 32
Fn BRI IR GEANTT] oo, 32
F-P HRAEKIERHEBE N EIRE R R E..coveeeeeeeeeereerernereneneesesenene 31
— . EAMI IS HE R B2 S AR e 31
T TR ARV UE S HE BRI R ZE R AL o 33
FME TEZFKEMRIEEERHERR M AT L coneeeeeeenieennnnce. 39
F—F FIEIE IR HE B I BT ... eeeeeeeeeeeeeenensssssssenssnssssssssnsassessessnsns 39
— TRAEIESEREER U T HEBRVE F o, 39
T WEA S AR IEHEBR A EFEIT oo 41
= FER R R ARVRE SRR AU AT o, 44
FoH REIEEIEIEHEBE M HBITEEE ..o.oceeeeeeeeeeeecsnsesesssessssssssssssssssssssssssnsns 47
— . BRI HE R T IR E oo 47
L SR R ARV U S HERR U AR 47
B JE oottt st e s e e s e s e s s s e s naneen 50
o 51 QOO 51



CONTENTS

Preface ..............................................................................................................

Chapter 1 Investigation on the Developing Status Quo of the

Exclusionary Rule of illegally Obtained Evidence

in Criminal Law ....................................................................

Subchapter 1 Origin of the Exclusionary Rule of illegally Obtained

Evidence ................................................................................

Subchapter2 Developing Status Quo in the two Legal System of

the Exclusionary Rule of illegally Obtained Evidence in

Criminal Law ............................................................................

Section I Developing Status Quo of the Exclusionary Rule of illegally

Obtained Evidence in Criminal Law in Common Law-----+-++-----

Section 2 Developing Status Quo of the Exclusionary Rule of illegally

Obtained Evidence in Criminal Law in Civil Law «--eeeeeeeeeeeeeeee

Section 3 Brief Summary ...........................................................................

Subchapter 2 Developing Status of the Exclusionary Rule of illegally

Obtained Evidence in China ....................................................
Section 1 the Original Legislative Status ...................................................

Section 2 the Progress & Defects in the New Provisions:«-«««--«ssxereeeeeess

Chapter 2 Investigation on the Developing Status Quo of the

Exclusionary Rule of illegally Obtained Evidence

in Civil AW e

Subchapter 1 Developing Status Quo in the Two Legal System of

the Exclusionary Rule of illegally Obtained Evidence in

C iVil L D ) s LR TP PP PP PP PP PP PP P PEPPP

Section 1 Developing Status Quo of Common Law of the Exclusionary Rule

of illegally Obtained Evidence in Civil Law «----eeeeeeeeeeeeersneeeens



Section 2

Section 3

Subchapter 2

Section 1
Section 2

Section 3

Chapter 3

Subchapter 2
Section 1
Section 2
Section 3
Section 4
Section 5

Subchapter 2

Section 1

Section 2

Chapter 4

Subchapter 1

Developing Status Quo of the Exclusionary Rule of
1llegally Obtained EVidenCC in ClVll LW soreeeeeererereeneeeie, 20
Brief Summary -------------------------------------------------------------------------------

Study on the Developing Status Quo of the Exclusionary Rule

of illegally Obtained Evidence in Civil Law in China------------ 23
Developing Status QUO .................................................................. 23
Evaluation Of the existing Legal NOTTIS v rerererrrrrmrrenensnenesionaceia. 24
Practical Analysis of the Operation Status -+« +-«sesessessesivneeiineee 27
Study on the differences of Criminal Law & Civil
LU -+ vververeereeneene ettt ettt 29
Analysis on differences of the Criminal Law & Civil Law------ 29

the main Bodies of unlawfully Obtaining Evidence are different--- 29

the Scopes of the Exclusion of illegal Evidence are different -« 30
Attitudes of Legislation and Effect of Judicial Practice are
different = - POANNT: «+1orrerteriemitisti e aesssns 30
the Definitions of the Action of Obtaining Evidence Legally or

10t FrAdIERtCRt -+ veeeerrrresseresimsiner e 32
Value conflicts are different -« -« -w-errererrereremreremrenesreessesessenen. 32

Reasons why there are differences in the Criminal & Civil law33

Reasons why there are differences in Criminal Law & Civil Law

Of the Rule Abroad .......................................................................... 33
Reasons why there are differences in the Criminal Law & Civil
Law Of the Rule in China .............................................................. 35

Suggestions how to Perfect the Exclusionary Rule
of illegally Obtained Evidence between Criminal Law

& Civil Law in China ............................................................ 42

How to Perfect the Exclusionary Rule of illegally

Obtained Evidence in Criminal Law ----------------------------------------- 42



Section 1  Nail down the Scopes of the Exclusion of illegal Evidence -+ 42
Section 2 Set up effective Procedures for illegal Evidence Exclusion -+« 45
Section3 Measures to Perfect the Exclusionary Rule of illegally
Obtained EVidenCC il’l Criminal LW oeeerererereerreee 47
Subchapter 2 How to Perfect the Exclusionary Rule of illegally
Obtained Evidence in CiVil LaW .................................................. 50
Section 1  Nail down the Standard of the Exclusion of illegal Evidence -+ 50
Section2 Measures to perfect the Exclusionary Rule of illegally
Obtained EVidence in ClVll LaW ..................................................... 51
Conclusion .......................................................................................................... 53
Bibliography ....................................................................................................... 54
Acknowledgement ............................................................................................. 58

12



5l

hufli3

5l

|lf3

ARVEAE P FHE R R B 77 2 DR 78 3 . R T BB B AU e 2
XF ARV AL A HA S B b 5 R A AR AR U 2 R R A A 1 38 8 A ) K
A IF HR A2 R BRI ROURTR] L 7K P 55 25 ol DA 32 1) 52 i AR 2, 4% [ 3
TANIR AR 5 28 SN ) R A SO A G55, A AV Uk 4 HE B o8 DU ey B
) E, B BB RE U N S R ARG KA AR RE o BV ] A [
Zo AR DL, w R A EE SR M S A AR R, X AR AR AR
M 22w AT LA, ARV R 6 R B 00 ) A e 02— S AE 4 B0 Bl
A A T BRI R A B S A I AN AL L ASH I AR .

ARV UE 3 H1F B R0 56 D TR SR R IA VA BT A, A8 A AR RS R A A
W)z ORVE, S ME U O TR, SR AR B T 2 . R
B R | TR e = S 0 By AT I S B 1 R 9 2 R R N AR o< 9 S
& PR AL, AR R A AR H AR AL T ORARAS R 5 R T
I, BT AL A S AR R R Al HE R R AL VR S R I F AR HE DL SEBL . AE RS UR
VAU, 6 T ARVA RS HE RN, JE iR B SR W STIE AL STk Y ] S 45
HH IR R S A XSG .  BCARAE SRR W R S e b AR T 2 ), (H AR
e 1) A O ELRGZ WS AT IR BLKR G, mlksc ik © e AT anik— 2, Rk 4b
TRk BRI AMA L o XAER AT ARG AR DB A AAER Tk
RS b, A R S AR VR L U HE B KU ¥z 2 58 T 3 A 2 Uk ks HE R )
b, RS FENEE EMSRA? AT EE S VAR Rl T
AR A IO AT A, BRI IR AIE 9 A B A K L A 1 DX 31 7 4 A il 2
() BOXHE I AR e ARERE B AR IA R 48 i & 6 A LR 1 1
P AE BT W, &R 5 ey 4k 2 D5 Mo A2 5 e i K X
TIAIIR R o 7 A SCIL A 21 P R0 224 T AR [ 5 K b Ak i 40 4 B

VR AR R HE R DU ST M. A 38 9 T K 2 AL, 2004.3.
Y PRITCRIARE o R T VAR R RN S M. i e AR, T g 1 AR

1



TR BRI TR HERRA I ELEE R 5T

RIS AT AR DL K, o O AR IR AR B, o g 8 R A R 9 R B B
DU R RS R U QT Y B 22 S () B DAL, Ol 8 L AR A B i

#£,2000.273-273. 5% 5| A FFRE, 1 4. R R VA MO T MR T BT TR 2 A, 2006.17.
2



S SRR TR

F—F MSBIEFIEREHRANESITIRE

E—T KRR H R N By IR

E[SPRI K 3 7 1 CO y w oY 11 S 5 I S e 1 W O S Vs =
MBUAHIEY 5, H250Eg oS BEEA — 2R SR, 1791 il
SE (1 5 [ 1 92248 1 58 A2 5 1) AR v 0E 4% HE Bk B0 J0) 453 LU 37 1) 4 B A
P, AR, AERE S HE BRI 7R 56 [ OF 2 L B R AR SRS I S e
AR 100 FZ SR, TR 3 TR AR b 4 A ok S S AL e i T oK, KT
o T B 30 308 vk 1) — A AR A T UE 0 A UE AR 1) U7 2K E A 1 R R
WA RR. EWREE 19 LA 0L E TSR AR E IR DT
IR, WM Mk, SRS ARG 7

X — 15 BLAE 19 2 1 DUS FF 46 kA8 Ak . BRI BRI I, 7E
B SR SR X — WEF R SR, Iy Whaa & AR IGE Iy A BLEAT
T U B A AR A AR . R — 850N, TR A REEAR AR
YE B w) VR AR R TR SR 1 26 R, AV s R D A 5 S vk &R R
FYFVA SLVE RG] S T 4515 AR o ® 1914 4, BB 55t v 925 Bt 76 )8 e 30 R
FEE-ZO U T LIRS ERIE A Fn 5 S 1 AN £ K g A x
ety N RMUESE " @, demnE B R W e s 2 B K PWAT I G A
T A v AR i R (Y T BE LA B A N CE SR B I, AR
AT A% AU R 0 ) I e N SR TR T i, 3 3 s b R S 5 2 I AR I 1)
A NACRITR T 1] AN R A 3% e 16 ) e op 43 B JRE 37 o 3% 56 10 AT AT N Ak 348
GG YA FE R IR TT AT A AR AT AT B0 T A7 A 1) 72 Bt K 4 4 H Ok

O VT AL R, 3 G A TR =R S R AR M. bt v H R A,2000.387.

@ BRI, g AR R MR TR TR H A, 2007.178.

@ BT (Weeks) A& — i3 /A =] IR i 53 Al 5 7 IR 25 (0 AT IE R B, IR T EINESE 217 4. AERH
EUE IS OL R ERAER S N TR SO T 885 A5 R AR AR RS o0 N B9t AR it 4748
B LEBEE N R T T TS DL B SRR A8 a1 Fe ORI T & AR FTIF T i AR oy
HeER RSO S T ARG ), R BT — S S R R s B AEX A I T A, 20X
SO I A5 1 At A R e, i 35 T 4R 5 B ph ik ey S AR R A A, S v 3 [ IR s vk
SEPUREE B IE SR . AR FITRBE B R, 5 R0 0 ) vk B B3

© Week v. United States. 232 U.S.383 (1914), % 5| A x5 F¥. 58 B F 45 B0 00 [M]. Ak 5¢: o B K 22 AR
#£.2003.166.

3



TR BRI TR HERRA I ELEE R 5T

AR, 3% 2 T R F O K LA IR PR . 5% [ IS e v e o, X
JEVE A A 43 1R UE B 00 2007 R 8] e I T DUFRRR o ANk, R TR I S o s vk
8 2 SR IR 2% 03k e A o B R HEBR ARV IO AR S, HVu A, B
AN G AE AT R v 3 B 5 TR IR 58 DU 8 1 S 1K R E BT BCAS (R B, 5%
(1 A 2% Bk 30 1 5 0 00 O 46 0 57

IR 1) B 0 o B AE T B R S AR, DR 2 IR A
BRI A AR o JE R IR RE — 25 A e ML 1 A vk ik 4 kB
1966 4 3¢ [H 55 e v ot |7 B OK 2208 PR A SO M — S Q0 1 “ K 208
T, X B T AR R U HE RO 3E H AR A U
AR AR A HE R R G e Bt — P P R T . SR, e A T R
FEBE A 5GBS R VR B 16— A SO AN, B WIE K RN 58 3 1 .
XA AN 58 3 I I R G YA T e — Oy T AN AR AR 4 OOE B v
I 1P 1) B o2 il i Y (LS S M\ PO | B PSR I 1 £ N B A RN S RN S DA
R DME IS, B IR P8 AN AE R SR e 12 B Mg AR, B
B8 T B NAB IE S0 ARVE AT B A RT Bk i A FEBR 75 2158 S5+ Y
IR 5y —Jy i3 LT AR s DURTAH O S s, R AR
ZAF PR BRNG B0, SO T ARV B HE R 11 Ah o 9% B A A HEBR X
BeAR U, K ARV U (AT A TR T LAHERR IR FATT R A
CRER R PR o b nT WL, ARVE R R B R0 AE 5 [ B by S v
BN =B IERATE VKR .

FIT MBIRKXEFERHBRAVNERKXZRESTAR

1E£i¢“ﬁmﬁﬂﬁ”ﬁ“wmmwﬂmmmmmmmw,%mﬁKﬁ%%
J7 A R, T e R R R P S TR S N R A R RO T A T
TEE o ORI UE 48 HE B 5 36 15 VA I e T8 i T ARV UE S HEBR U], %5 [ 45
T AREMEBEN, BEER T RA A SR AR IR HER R, &

¢ AR ST AL A SR FR 200224
Y RATED, 400

4



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

