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内容摘要 

内容摘要内容摘要内容摘要内容摘要    

风险社会对传统法律制度提出了全面的挑战。传统部门法为了应对风险社会

的挑战都在试图拓展其责任制度；经济法责任制度是经济法学者为了应对风险社

会挑战，满足风险社会的责任制度需求的另一种路径选择。从风险社会的语境研

究经济法责任问题有助于突破以往经济法责任研究的困境，促进经济法理论走向

成熟，更好地满足经济法实践的客观需要。 

本文正是以经济法责任制度应对风险社会的挑战为主线，运用风险社会理论

和语义分析方法、经济分析方法等研究方法，阐释了经济法责任产生与发展的社

会基础，辨析了经济法责任的独立性之争，分析了市场主体责任与政府责任的特

征及其风险根源，探讨了经济法责任实现的诉讼机制选择与创新，并对现实中的

新问题进行了个案分析。 

首先从分析经济法责任研究中定义式思维方式的缺陷入手，提出经济法责任

研究要进行语言学转向，分析了经济法责任研究的特定语境，阐述了风险社会理

论及其法律责任的风险控制功能，为从风险社会语境研究经济法责任进行了必要

的理论铺垫。 

继而针对经济法责任的独立性之争，从民法现代化语境与经济法语境的冲

突、多重行政法语境之冲突、统一经济法语境的缺失以及风险社会中法律责任制

度变革的不同路径等视角对这些争议进行了辨析，剖析了争议产生的原因，提出

了本文对经济法责任独立性的基本判断。 

接着从“政府——市场”的二元经济法框架及经济法责任的二元结构出发，

运用风险社会理论重点分析了市场主体的风险地位与市场主体之经济法责任之

间的风险逻辑关系，揭示了市场主体责任的社会性、身份性的风险根源；以宏观

调控为重点探讨了政府的责任两难及其风险根源，评析了克服两难的三种进路，

重点探讨了宏观调控的软法规制，指出政府在宏观调控中的责任两难只是硬法上

的责任两难，而硬法在规制宏观调控裁量时存在失灵，故宏观调控权需要硬法与

软法的混合控制。 
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风险社会语境中的经济法责任研究 

最后，以风险社会中的诉讼机制变革为背景，辨析了经济法责任实现的诉讼

模式之争，从风险社会中诉讼机制变革的一般规律出发，提出了经济法责任实现

的诉讼机制选择与创新。 

此外，选取了风险社会中两个比较典型的个案——美国次贷危机之后提出的

金融危机责任费和中国风险社会中的节能减排问责制，分别从市场主体责任和政

府责任的视角对其进行了剖析；提出了金融危机责任费对完善我国问题金融机构

救助机制的启示及完善节能减排问责制的社会团体进路。这也是对前述研究所得

出的理论观点进行的现实运用与验证。 

 

关键词关键词关键词关键词：：：：    经济法责任；经济法；风险社会 
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ABSTRACT 

ABSTRACT 

There are comprehensive challenges for traditional liability system. The 

traditional laws try to develop their own liability system while liability in economic 

law is another choice of economic law scholars to deal with the challenges and to 

meet needs of responsibility system in risk society. Therefore, to study the problem of 

liability in economic law from the context of risk society is helpful to break through 

the dilemma in the research about liability in economic law, to promote the mature of 

economic law theory, and to better meet the objective needs of economic law practice. 

Focusing on the responses to the challenges for liability in economic law, taking 

the means of combining risk society theory, method of semantic analysis and method 

of economic analysis, the author probes into the social root of liability in economic 

law, discriminates the disputes about its independence, analyzes the characteristics of 

the liability of subjects of market and government’s liability and their roots of risk, 

finally discusses the choice of litigation system to realize liability in economic law 

and its renovation. In addition the author makes case study on new problems in 

reality. 

Firstly, the author starts with the analysis of the defects of the thinking pattern of 

definition in the research about liability in economic law, advises that the research 

should be in linguistic turn, analyzes the particular context of the study on it, reviews 

risk society theory and the function of liability for risk control, which provides 

necessary foundation in theory for the research about it in the context of risk society. 

Secondly, from the standpoint of the clash between the context of civil law 

modernization and the context of economic law, multiple administrative law contexts, 

the lack of uniform economic law context and different paths of changing traditional 

liability system, the author discriminates the disputes about independency of liability 

in economic law, analyzes the reasons for the disputes and puts forward the 

fundamental judgment for the independency of liability in economic law. 

Then, according to the binary framework of “government and market” in the 

researches about economic law and binary structure of liability in economic law, 

through the use of risk society theory, the author analyzes selectively the logic 

relationship between the status of subjects of market and its liability and reveals the 
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风险社会语境中的经济法责任研究 

risk roots of liability of subjects of market. The author probes into the dilemma of 

government’s liability and its risk roots focusing on macroeconomic control, discusses 

three paths to overcome the dilemma focusing on the regulation of macroeconomic 

control by soft law, and comes to the conclusion that the dilemma in macroeconomic 

control is only the responsibility of dilemma in hard law while the power of 

macroeconomic control should be controlled by hard law and soft law because of the 

failure of regulation of discretion in macroeconomic control by hard law. 

At last, from the standpoint of the renovation of litigation system in risk society, 

the author differentiates and analyzes disputes about litigation system to realize 

liability in economic law, and gives advice about the choice of litigation system to 

realize liability in economic law and its renovation on the basis of general rule of 

litigation system renovation in risk society. 

In addition the author chooses two typical cases in risk society: financial crisis 

responsibility fee resulted from sub-prime lending crisis and the accountability of 

energy conservation and emission reduction in Chinese risk society ,makes respective 

study from the standpoint of the liability of subjects of market and government’s 

liability, and proposes how to improve the system of financial institution relief in our 

country from the standpoint of financial crisis responsibility fee and how to improve 

the accountability of energy conservation and emission reduction by social group. The 

analyses are also the use of the viewpoints presented in the above researches and the 

test for them. 

 
 

Key Words: Liability in Economic Law；Economic Law；Risk Society

厦
门
大
学
博
硕
士
论
文
摘
要
库



目  录 

 

目目目目  录录录录 

前前前前        言言言言.........................................................................................................1 

一、选题背景与研究状况 ......................................1 

二、研究思路与内容结构 ......................................5 

三、研究特色与主要创新 ......................................7 

第一章第一章第一章第一章    经济法责任研究的风险社会语境经济法责任研究的风险社会语境经济法责任研究的风险社会语境经济法责任研究的风险社会语境 ..............................................9 

第一节第一节第一节第一节    语境论语境论语境论语境论：：：：经济法责任研究的转向经济法责任研究的转向经济法责任研究的转向经济法责任研究的转向 ............................................................................................................ 9 

一、“经济法责任”概念的研究述评..............................9999 

二、经济法责任研究的语言学转向 .............................12 

三、经济法责任研究的特定语境.............................20 

四、本文对“经济法责任”的界定 .............................24 

第二节第二节第二节第二节    风险风险风险风险、、、、风险社会与法律责任风险社会与法律责任风险社会与法律责任风险社会与法律责任 ........................................................................................................................ 26 

一、“风险”涵义探析与反思 ..................................26 

二、“风险社会”解析与界定 ..................................29 

三、法律责任及其风险控制功能 ...............................34 

第二章第二章第二章第二章    特定语境下的经济法责任独立性辨析特定语境下的经济法责任独立性辨析特定语境下的经济法责任独立性辨析特定语境下的经济法责任独立性辨析 ....................................40 

第一节第一节第一节第一节    民法现代化语境与经济法语境下的争议民法现代化语境与经济法语境下的争议民法现代化语境与经济法语境下的争议民法现代化语境与经济法语境下的争议.................................................................................... 41 

一、民法现代化语境中的民事责任 .............................41 

二、经济法语境中的经济法责任 ...............................43 

三、不同语境下的经济法责任独立性之争 .......................46 

第二节第二节第二节第二节    行政法语境中的经济法责任之争行政法语境中的经济法责任之争行政法语境中的经济法责任之争行政法语境中的经济法责任之争 ........................................................................................................ 47 

一、经济行政法论中的经济行政责任 ...........................47 

二、行政法学中行政责任范畴的未定 ...........................48 

三、“管理论”行政法与经济行政责任论 ........................50 

四、“控权论”行政法与独立的经济法责任 ......................54 

第三节第三节第三节第三节    统一经济法语境的缺失与经济法责任之争统一经济法语境的缺失与经济法责任之争统一经济法语境的缺失与经济法责任之争统一经济法语境的缺失与经济法责任之争............................................................................ 56 

一、关于经济法责任的内部争议 ...............................56 

厦
门
大
学
博
硕
士
论
文
摘
要
库



风险社会语境中的经济法责任研究 

 

二、统一经济法语境的缺失 ...................................57 

第四节第四节第四节第四节    风险社会语境中的经济法责任之争风险社会语境中的经济法责任之争风险社会语境中的经济法责任之争风险社会语境中的经济法责任之争 ................................................................................................ 60 

一、风险社会中传统法律责任体系的变革 .......................60 

二、传统部门法的应对及其责任制度拓展 .......................61 

三、风险社会中的经济法及责任制度拓展 .......................64 

四、变革的不同路径与经济法责任之独立 .......................70 

第三章第三章第三章第三章    市场主体责任社会性与身份性的风险根源市场主体责任社会性与身份性的风险根源市场主体责任社会性与身份性的风险根源市场主体责任社会性与身份性的风险根源............................73 

第一节第一节第一节第一节    风险的外部性与市场主体责任的社会性风险的外部性与市场主体责任的社会性风险的外部性与市场主体责任的社会性风险的外部性与市场主体责任的社会性.................................................................................... 73 

一、市场主体责任社会性的研究述评 ...........................73 

二、市场主体责任社会性的语境分析 ...........................78 

三、市场主体责任社会性的外部性理论解析 .....................84 

第二节第二节第二节第二节    风险地位的不平等性与市场主体责任的身份性风险地位的不平等性与市场主体责任的身份性风险地位的不平等性与市场主体责任的身份性风险地位的不平等性与市场主体责任的身份性............................................................ 95 

一、对经济法责任作为角色责任的研究述评 .....................95 

二、从两次运动看市场主体责任身份性的缘起 ...................97 

三、风险社会中的强弱市场主体及其身份调整 ..................105 

第三节第三节第三节第三节    市场主体责任的个案分析市场主体责任的个案分析市场主体责任的个案分析市场主体责任的个案分析：：：：金融危机责任费金融危机责任费金融危机责任费金融危机责任费................................................................ 113 

一、金融危机责任费的背景及社会反应 ........................113 

二、金融危机的法律责任制度视角反思 ........................115 

三、金融危机责任费正当性的经济法解释 ......................116 

四、金融危机责任费的社会性及风险逻辑 ......................118 

五、金融危机责任费的身份性及风险逻辑 ......................120 

六、对完善我国金融机构救助机制的启示 ......................120 

第四章第四章第四章第四章    双重风险地位与政府责任两难及其克服双重风险地位与政府责任两难及其克服双重风险地位与政府责任两难及其克服双重风险地位与政府责任两难及其克服 ..............................123 

第一节第一节第一节第一节    从宏观调控看政府责任的两难从宏观调控看政府责任的两难从宏观调控看政府责任的两难从宏观调控看政府责任的两难 ............................................................................................................ 123 

一、政府与政府责任的一般理论 ..............................123 

二、宏观调控的经济学与法学涵义 ............................127 

三、宏观调控中的政府责任两难 ..............................128 

第二节第二节第二节第二节    从宏观调控看政府责任两难的风险根源从宏观调控看政府责任两难的风险根源从宏观调控看政府责任两难的风险根源从宏观调控看政府责任两难的风险根源................................................................................ 133 

一、风险社会中政府的双重风险地位 ..........................133 

厦
门
大
学
博
硕
士
论
文
摘
要
库



目  录 

 

二、双重风险地位与宏观调控的两难 ..........................137 

三、双重风险地位导致政府责任两难 ..........................140 

第三节第三节第三节第三节    克服两难的进路评析与宏观调控的软法规制克服两难的进路评析与宏观调控的软法规制克服两难的进路评析与宏观调控的软法规制克服两难的进路评析与宏观调控的软法规制................................................................ 142 

一、商业判断规则进路评析 ..................................142 

二、成本收益分析进路评析 ..................................144 

三、法多元主义的软法进路 ..................................147 

四、宏观调控的软法规制...................................151 

第四节第四节第四节第四节    软法规制宏观调控的个案分析软法规制宏观调控的个案分析软法规制宏观调控的个案分析软法规制宏观调控的个案分析：：：：节能减排问责制节能减排问责制节能减排问责制节能减排问责制................................................ 154 

一、中国风险社会的节能减排问题 ............................154 

二、政府在节能减排中的责任两难 ............................157 

三、节能减排问责的软法进路分析 ............................161 

四、节能减排问责制主要不足之处 ............................164 

五、节能减排问责的社会团体进路 ............................166 

第五章第五章第五章第五章    风险社会中的诉讼机制变革与经济法责任的实现风险社会中的诉讼机制变革与经济法责任的实现风险社会中的诉讼机制变革与经济法责任的实现风险社会中的诉讼机制变革与经济法责任的实现..............174 

第一节第一节第一节第一节    风险社会中的诉讼机制变革风险社会中的诉讼机制变革风险社会中的诉讼机制变革风险社会中的诉讼机制变革 .................................................................................................................... 174 

一、传统诉讼模式的形成及主要特点 ..........................174 

二、风险社会对传统诉讼模式的挑战 ..........................177 

三、诉讼机制对风险社会挑战的回应 ..........................179 

第二节第二节第二节第二节    经济法责任实现的诉讼机制选择与创新经济法责任实现的诉讼机制选择与创新经济法责任实现的诉讼机制选择与创新经济法责任实现的诉讼机制选择与创新................................................................................ 183 

一、经济法责任实现的诉讼模式之争 ..........................183 

二、从诉讼机制变革看经济法的选择 ..........................186 

三、实现经济法责任的诉讼机制创新 ..........................187 

结结结结            语语语语...................................................................................................192 

参考文献参考文献参考文献参考文献.................................................................................................195 

致致致致            谢谢谢谢...................................................................................................210 

厦
门
大
学
博
硕
士
论
文
摘
要
库



厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

CONTENTS 

 

Introduction···································································································1 

Section 1 The Background of the Topic and its Current Research ·····························1 

Section 2 Research Path and Writing Structure ··························································5 

Section 3 Research Characteristics and Main Innovations·········································7 

Chapter 1 The Risk Society Context of the Study on Liability in 

Economic Law ·············································································9 

Subchapter 1 Contextualism: turn of the study on liability in economic law·············· 9 

Section 1 The review of the concept of “ liability in economic law”··························9 

Section 2 The linguistic turn of the study on liability in economic law ·················12 

Section 3 The particular context of the study on liability in economic law··············20 

Section 4 The Meaning of the concept of “liability in economic law” in the paper······24 

Subchapter 2 Risk, risk society and liability···································································26 

Section 1 Exploration and reflection on the meaning of “risk” ································26 

Section 2 Analysis and definition of “risk society”··················································29 

Section 3 Liability and its function for risk control ··················································34 

Chapter 2 Differentiating and Analyzing the Independence of 

Liability in Economic Law in Particular Context 

······················································································································40 

Subchapter 1 The diputes in the context of civil law modernization and the 

context of economic law ···········································································41 

Section 1 Civil liability in the context of civil law modernization···························41 

Section 2 Liability in economic law in the context of economic law·······················43 

Section 3 The dispute about the independence of liability in economic law 

resulted from different context··································································46 

Subchapter 2 The disputes about liability in economic law in administrative law 

context···········································································································47 

Section 1 Economic administrative responsibility in the theory of economic 

administrative law ···················································································47 

Section 2 Conflicting category of administrative responsibility in administrative 

厦
门
大
学
博
硕
士
论
文
摘
要
库



风险社会语境中的经济法责任研究 

 

jurisprudence ···························································································48 

Section 3 Administrative law focusing on supervision and the theory of economic 

administrative responsibility·····································································50 

Section 4 Administrative law focusing on controlling power and independent 

liability in economic law···········································································54 

Subchapter 3 The lack of uniform economic law context and the dispute about 

liability in economic law ········································································56 

Section 1 The internal dispute about liability in economic law································56 

Section 2 The lack of uniform economic law context ············································57 

Subchapter 4 The dispute about liability in economic law in the context of risk 

society ··········································································································60 

Section 1 The change of traditional legal responsibility system in risk society ·······60 

Section 2 The response of traditional department law and the development of its 

liability ······································································································61 

Section 3 Economic law in risk society and the development of its liability ···········64 

Section 4 Different paths of change and independent liability in economic law······70 

Chapter 3  The Sociality and Personal Status of the Liability of 

Subjects of Market and Their Risk Roots ···························73 

Subchapter 1 The externality of risk and sociality of liability of subjects of 

market···········································································································73 

Section 1 Review of the research about sociality of liability of subjects of market······73 

Section 2 Analyzing the sociality of liability in economic law in particular 

context·······································································································78 

Section 3 The interpretation of the sociality of liability of subjects of market in 

externality theory ························································································84 

Subchapter 2 The inequality of risk status and the liability of subjects of market 

due to personal status·················································································95 

Section 1 Review of research about liability in economic law as the 

responsibility associated with role·······························································95 

Section 2 The origin of the liability of subject of market due to personal status 

from the standpoint of the two movements···············································97 

Section 3 The strong subject of market and vulnerable subject of market and the 

adjustment of status among them······························································105 

厦
门
大
学
博
硕
士
论
文
摘
要
库



CONTENTS 

 

Subchapter 3 A cases study about liability of subjects of market: financial crisis 

responsibility fee······················································································ 113 

Section 1 The background of financial crisis responsibility fee and its social 

response··································································································· 113 

Section 2 The examination of financial crisis from the standpoint of liability······· 115 

Section 3 The justification of financial crisis responsibility fee from the 

standpoint of economic law ···································································· 116 

Section 4 The sociality of financial crisis responsibility fee and its logic of risk··· 118 

Section 5 The personal status of financial crisis responsibility fee and its logic of 

risk···········································································································120 

Section 6 The enlightenments of financial crisis responsibility fee for improving 

the system of financial institution relief in our country··························120 

Chapter 4 The Double Risk Status of Government and the Dilemma  

of its Liability and its Overcoming···············································123 

Subchapter 1 The examination of the dilemma of government’s liability from 

macro-control  ····························································································123 

Section 1 General theory about government and government’s liability················123 

Section 2 The meaning of macro-control reflected in economics and 

jurisprudence···························································································127 

Section 3 The dilemma of government’s liability in macro-control ·······················128 

Subchapter 2 The examination of the risk roots of the dilemma of government’s 

liability from macro-control ··································································133 

Section 1 The double risk status of government in risk society······························133 

Section 2 The double risk status and the dilemma of macro-control······················137 

Section 3 The dilemma of government’s liability resulted from the double risk 

status ·······································································································140 

Subchapter 3 Analyzing the paths to overcome the dilemma and the regulation of 

macro-control by soft law ········································································142 

Section 1 Analyzing the path of" Business Judgment Rule" ································142 

Section 2 Analyzing the path of" Cost-benefit Analysis "·······································144 

Section 3 The path of soft law in pluralism of law ·················································147 

Section 4 The regulation of macro-control by soft law ··········································151 

Subchapter 4 A cases study about regulation of macro-control by soft law: the 

accountability of energy conservation and emission reduction ········154 

厦
门
大
学
博
硕
士
论
文
摘
要
库



风险社会语境中的经济法责任研究 

 

Section 1 The problem of energy conservation and emission reduction in Chinese 

risk society ······························································································154 

Section 2 The dilemma of government’s liability in energy conservation and 

emission reduction ··················································································157 

Section 3 The analysis of the accountability of energy conservation and emission 

reduction in view of soft law ··································································161 

Section 4 The main deficiencies of the accountability of energy conservation and 

emission reduction ··················································································164 

Section 5 The accountability of energy conservation and emission reduction by 

social group·····························································································166 

Chapter 5 The Renovation of Litigation System in Risk Society and 

the Realization of Liability in Economic Law···························174 

Subchapter 1 The renovation of litigation system in risk society ······························174 

Section 1 The formation of traditional litigation system and its main 

characteristics··························································································174 

Section 2 The challenges for traditional litigation system in risk society ··············177 

Section 3 The responses of litigation system to the challenges in risk society·······179 

Subchapter 2 The choice of litigation system to realize liability in economic law 

and its renovation ·····················································································183 

Section 1 The disputes about litigation system to realize liability in economic law183 

Section 2 The choice of litigation system to realize liability in economic law on 

the basis of litigation system renovation·················································186 

Section 3 The renovation of litigation system to realize liability in economic law 187 

Conclusions································································································192 

Bibliography ······························································································195 

Acknowledgment·······················································································210 

 厦
门
大
学
博
硕
士
论
文
摘
要
库



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.

厦
门
大
学
博
硕
士
论
文
摘
要
库

http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

