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内 容 摘 要 

 

传统上，国际民事诉讼管辖权被认为与国家主权和国家利益息息相关，因此，

国际民事诉讼管辖权立法的国际协调较为困难，更多地表现为国内立法。然而，

有关国内立法从总体上表现出自主性、分散性和扩张性的特点，不仅与国际民事

诉讼的目的及国际私法的本位相违背，而且从根本上不利于保护国际民事交往中

私人主体的利益。有鉴于此，本文以拒绝管辖制度为研究对象，通过对比英美法

系和大陆法系的不同制度，寻求二者间共同的主导性价值取向，并在此基础上为

拒绝管辖制度在中国的构建提出意见及建议。 

除导论及结语外，主文共分为五章。 

第一章是对拒绝管辖制度基本理论问题的研究，主要涉及拒绝管辖之理论来

源、现实背景和本位三个问题。首先，本章对国际私法三大学派——国际主义学

派、国家主义学派和比较法学派——的基本立场和研究方法进行了比较和分析，

由此提出拒绝管辖体现了比较法学派的重要思想。其次，本章提出拒绝管辖的现

实背景是全球化这一客观现实。全球化带来了法学思维方式的转变，也改变了对

主权与管辖权的传统认识。拒绝管辖的观念及做法正是全球化时代下国际民事诉

讼管辖权行使的新体现。 后，在对国际民事诉讼管辖权所体现的各种利益进行

分析，并对国际私法的本位进行探讨之后，本文提出拒绝管辖制度应当以私人利

益保护为其本位。 

第二章探讨了拒绝管辖之具体制度一——不方便法院原则。本章首先介绍了

两大法系的具体制度。其次，在对一般正义与个别正义、程序正义与实体正义的

关系进行探讨之后指出，国际民事诉讼管辖权也涉及以上诸种正义，不方便法院

原则应当以衡平为其主导性价值取向。 后，围绕着不方便法院原则的衡平价值

取向，对两大法系的相关制度进行比较和评价。 

第三章探讨了拒绝管辖之具体制度二——一事一诉。本章首先对国际平行诉

讼的含义、类型、成因及利弊进行了概述，并对国际平行诉讼的现有规制模式进

行了归纳和介绍。其次，指出一事一诉应当以效益为主导性价值取向，对国际平

行诉讼的法律规制既要考虑到诉讼过程的经济也要考虑到诉讼结果的公正。

后，围绕效益这一价值取向，对现有各种不同模式进行分析并提出了相关的完善
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建议。 

第四章探讨了拒绝管辖之具体制度三——协议管辖。本章首先介绍了英美法

系、大陆法系和《选择法院协议公约》的相关规定；然后指出协议管辖制度应当

以自由为主导性价值取向，这是民事诉讼中处分权和私法自治的体现； 后，分

析了两大法系和《选择法院协议公约》的相关规定，并指出这些规定从总体上来

说均体现了自由的价值取向。 

第五章则是在前文对拒绝管辖制度理论探讨与制度比较的基础上，结合中国

的国情，对我国拒绝管辖制度的构建和完善提出建议。总体来看，中国的国际民

事诉讼管辖制度深受传统权力理论的影响，存在着超常管辖与扩张管辖的情形，

并缺乏在一定条件下主动拒绝管辖的整体意识。因此，应当以前文所提出的拒绝

管辖之具体制度的主导性价值取向为中心，合理借鉴两大法系的有益做法，并结

合本国的法律传统和司法实践构建中国的拒绝管辖制度。 

 

关键词：国际民事诉讼；管辖权；拒绝管辖；私人利益保护 
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ABSTRACT 

  

ABSTRACT 

 

Traditionally, international civil jurisdiction is considered to be closely related to   

sovereignty and national interests. For this reason, the international harmonization of 

the legislation in the field of international civil jurisdiction has encountered many 

difficulties and thus domestic legislation plays a significant role in this arena. 

However, as the domestic legislation bears the intrinsic features of being autonomous, 

independent and non-uniform, the governance of international civil jurisdiction based 

on domestic laws will inevitably bring about the contradiction with the general 

purpose of international private law and go against the need to protect rights of private 

parties in the international civil activities. In the view of this, the paper focuses on the 

declining jurisdiction by comparing the rules in two legal systems which aims to 

provide suggestion to the legislature in China in establishing the rules of declining 

jurisdiction.  

In addition to introduction and conclusion, the full text is divided into five 

chapters. 

Chapter I discusses the basic theory of declining jurisdiction, mainly including its 

theoretical basis, legislation background and basis. The first part introduces three 

major schools of international private law - internationalism, nationalism and 

comparative law school. Based on the analysis and comparison, it is shown that the 

declining jurisdiction reflects the theory of comparative law school. Secondly, it puts 

forward the declining jurisdiction came into being under the background of 

globalization which not only brought forth the transformation of the ways in legal 

thinking but also changed the traditional understanding of sovereignty and jurisdiction. 

The idea and practice of declining jurisdiction reflects the latest development in the 

exercise of international civil jurisdiction in the setting of globalization. Thirdly, the 

article analyzes the various interests in international civil jurisdiction, explores the 

basis of private international law and puts forward that the protection of private 

interests should be the basis of declining jurisdiction. 
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Chapter II discusses one of specific rules of declining jurisdiction - the doctrine 

of forum non conveniens. Firstly, it introduces the rules in two legal systems. 

Secondly, it explores the relationship between general justice and individual justice, 

procedural justice and substantive justice, and then points out equity rather than others 

shall be the leading value orientation for the doctrine of forum non conveniens. 

Finally, from the perspective of equity, it makes comparison and evaluation of the 

doctrine of forum non conveniens in two legal systems.  

Chapter III discusses the second specific rule of declining jurisdiction, i.e one 

case one litigation. The article first introduces the concept, categories, causes, pros 

and cons of the international parallel litigation, and then summaries the legal 

regulatory patterns of international parallel litigations. Secondly, the article puts 

forward that the efficiency should be the leading value orientation of the legislation of 

parallel litigation, which means it should take into account not only economic effects 

of the proceedings, but also the fairness of the outcome. Finally, the article analyzes a 

variety of existing models and provides suggestions for the perfection in rules based 

on the value of efficiency. 

Chapter IV is about the third specific rule of declining jurisdiction, i.e. 

jurisdiction by agreement. First, the article introduces the provisions in common law 

system, civil law system and the "Convention on Choice of Court Agreements". Then 

the article points out that the system of jurisdiction by agreement should be 

established based on the respect of freedom, which reflects the right of disposition in 

civil litigation and the autonomy of private law. Finally, the article analyzes the  

rules in two legal systems and the provisions in the "Convention on Choice of Court 

Agreements" and draws the conclusion that all these provisions in general reflect the 

respect of freedom.  

Chapter V provides the suggestions to establish and polish the system of 

declining jurisdiction in China which is based on previous research and combines 

China's reality. In general, the system of China's international civil jurisdiction has 

been deeply impacted by the traditional theory of power and there are provisions 

which may lead to exorbitant jurisdiction or excessive jurisdiction. Meanwhile, the 
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ABSTRACT 

  

awareness of declining jurisdiction under certain circumstances in China has been 

weak. It is suggested in this paper that to build the system of declining jurisdiction in 

China, full attention shall be paid to the core values proposed above. It is necessary to 

make reference to the existing approach of two legal systems and combine with 

China’s legal tradition and current judicial practice. 

 

Key Words: International Civil Procedure; Jurisdiction; Declining Jurisdiction; 

Protection of Private Interests 
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