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Abstract

The disagreement between the provision of "consistent with the host state law" and the
jurisdiction of ICSID arbitration, which means whether the establishment regarding jurisdiction of
ICSID arbitration is in accordance with the related investment and the definition for the provision
“consistent with the host state law”; this kind of dispute increased dramatically recently, and will
have great impact future possible disagreement on jurisdiction of ICSID.

ICSID arbitration tribunal has kept consistency in previous cases, however, in some recent
cases, the judgment is different. The inconsistency makes it’s hard to reach an unified definition
for the provision "consistent with the host state law", though vague, the impact on arbitration
practice especially ICSID jurisdiction still exists. It’s quite worth studying to see if this
development is the overthrow of the precedent or just individual case, as well as to see what the
real impacts to the jurisdiction of ICSID arbitration are.

Most of the China-signed outbound BIT contains the provision of "consistent with the host
state law", it’s very important to study the relationship between the clause and the jurisdiction. It
also decides whether ICSID has jurisdiction on disputes involving China. Lastly the study also
plays a significant role in China’s supervision of foreign investors and their investment practices.

This paper including four parts: part one is the introduction of "legitimacy requirement" of
eligible investment in BIT. Firstly it states the evolution of the relationship between investment
and ICSID jurisdiction, then summarizes the general definition of investment from the wordings in
international provisions, finally indicates the importance of the clause “consistent with the host
state law” through studying the definitions in BIT by many countries.

Part two is the analysis of “legitimacy” of investment at international laws’ level. It
emphasizes “consistent with the definition of investment”, trying to get the general elements of
investment by analyzing the judgment of related cases and the change of ICSID from broad
interpretation to restrictive interpretation as well as the drafting history of ICSID convention.

Part three is the analysis of “legitimacy” of investment at domestic laws’ level, which
emphasizes that investment practice to be in agreement with domestic law, not just the definition
of investment. To study with related ICSID cases, in what degree that the illegal investment
practices will cause it excluding the jurisdiction of ICSID.

Part four is to follow up with the previous two parts, trying to see if any inspiration can be
provided to our country’s future signing or modification of BIT through the study of problems
existed from both international and domestic levels.

Key words: Investment; Legitimacy; BIT
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