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ABSTRACT

ABSTRACT

Health issues are central to human well- being and dignity and thus, are central to
human rights. One of the fundamental underpinnings of the international consensus on
human rights norms is the principle that the two major categories of human
rights-civil and political rights on the one hand and economic, social, and cultural
rights on the other-are universal, indivisible and interdependent and interrelated.”
As one type of social rights, the right to health is basic to the right to life, the right to
liberty and the pursuit of happiness,®and is a fundamental human right indispensable
for the exercise of other human rights. Every human being is entitled to the enjoyment
of the highest attainable standard of health conducive to living a life in dignity. In the
21st century, people are becoming more and more aware to the significance of
protecting the right to health. However, the studies of the right to health starts late in
China and scholars mainly pay attention to the study of health right in private law
aspect. In our country, the right to health is a relative vague concept, from which arose
many disputes and confusions, and about which systematic study is insufficient. In the
aspect of respect, protect and fulfill the right to health, lots of problems still exist in
China. Nowadays, as people are seriously debating about the recent health care reform,
it is importance to enhance the research of the right to health theoretically and
practically. In this paper, the author argues from the aspect of nature, scope,
systematic protection and relief for the right to health, and from a perspective which
combines human rights, constitutional rights and private rights theory. By means of
modal analysis, comparative analysis and historical analysis, the author establishes his
legal arguments and system construction on the right to health.

This paper consists of five chapters in addition to the preamble.

Chapter one: The historical progression of the right to health. The main purpose
of the chapter is to discover the historical progression of the right to health, by
determining the specific concept of health and the right to health, as well as by

@ Audrey R. Chapman. Conceptualizing the Right to Health: a Violations Approach [J].Tennessee Law
Rev.,1998,65(4):392—393.
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[J].St.Louis U.L.J. 1994,(39):55.
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researching the historical development stage of the right to health. By doing so, we
can create a sustainable main theory, for scientifically obtaining the fundamental
inbeing of the right to health, as well as for the following up research on the
protection and relief theory of the right to health. In section I of the chapter, the author
observes the history of the medical model of health view. Based on the natural science
of the three visions of health, namely the health view of bio-psycho-social medical
model, this paper illuminates the pros and cons of different definitions of health and
then concludes a physically and psychologically harmonious definition of health. This
is essential in understanding the objectiveness of the right to health. Base on this, the
author analyzes different viewpoints of other scholars and establish a physically and
psychologically harmonious legal definition of the right to health. Section II of the
chapter analyses the linguistic regulations of related regional or international treaty
texts and the official law statements about the right to health, providing eight different
conceptual definitions about the right to health normatively and academically. Basing
on the guidance of the theory of human rights and civil rights, the author develops a
new legal concept about the right to health, that “everyone has the right to the
enjoyment of the highest attainable standard of physical and mental health”, which in
addition to the fundamental scientific connotation of health back in the first part,
emphasizes the human right characteristic about the right to health. The Section III of
the chapter follows the characteristically evolution of the right to health as main line,
researches the social right type historical progression of the right to health, from
traditional habitual protection, to protection of private laws, and finally to be officially
established as a human right. Also, the author analyses the evolution and extension of
the right to health, with its subject, object, content and nature under different
historical period, as well as modern right to health as a fundamental right of the
constitution and international human rights behind the establishment of the richful
human rights theory, classical natural law and the philosophy of utilitarianism. By
following the evolution of legal relationship of the right to health between citizens and
the government as a guide line, putting forward the “three step theory”, which states
that the historical evolution of the right to health has been through the stages of the
government bear no responsibility, to bear the moral responsibility, and to bear the
legal responsibility. It points out that the historical evolution of the right to health has

followed the process of from dependent private law right to independent private law
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personal right, and finally to social right as a human right and constitutional right; as
well as the fact that it was the affluence of emerging human rights concepts and the
classical philosophy of utilitarianism in the 17th century, driven by the Industrial
Revolution and the bourgeois revolution, that promoted the right to health from a
natural, un-negotiable right to a human right to protect; it was the reflection of the
Great Depression and the great massacre during the World War II promoted the right
to health as a constitutional right attention. This section arranges for the first time
from the perspective of chronology, to explore and clarify the historical development
of the right to health, forming a main theory which throughout the other discussions in
this paper.

Chapter two: It is a linkage chapter which intends to uncover the nature of the
right to health, as well as what kind of right it is. In this chapter, the author reviews on
the four controversial theories about the nature of the right to health, confirms the
right to health is a basic human right grounded on both ethical and legal aspects, as
well as that the right to health is approved to be a kind of right which mixed-up
constitutional fundamental right and civil right. As human right, health is a primary
right, while the constitutional fundamental right of health is to constitutionalize the
human right to health and to enlighten the civil right to health in contents. As a civil
right, the right to health is an embodiment of the constitutional fundamental right to
health. Both the right to health in public law and in civil law, are to cooperate to
protect the human right of health like a legal safe net. Being the first one among
scholars to use the basic theories of private law, constitutional law and human rights
law, comprehensively analyses and discusses the nature of the right to health. Section
I of this chapter discusses the nature of the right to health base on the academic
controversy between ‘doctrine of negative’, ‘doctrine of commodity” and ‘doctrine of
moral rights’ and ‘doctrine of legal rights’,analyzing the main view points and legal
grounds of the four theories. Section II demonstrated the idea that the right to health is
a human right, and described the significance of the right to health as a human right,
and criticizes the theoretical mistakes of the criticism of ‘negative theory’ and
‘commodity theory’. Section III demonstrated that the right to health is a
constitutional right, and described the importance of the right to health as the
constitutional rights. Section IV analyses the relationship between the three forms of

the right to health, points out that the right to health as a human right is the right of the
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original means that it is the source to other rights, the right to health is a mixed-right
of legal and private rights, which cooperates and work as a whole.

Chapter three: The legal ontology of the right to health. In this chapter, I want to
point out that while the right to health changes its traditional nature, its subject, object
and leagl content metamorphoses from the traditional viewpoints. Besides general
subjects of right such as abstract individual and collectivity that are stressed currently,
its special subjects, taking older persons, persons with disabilities, children and
adolescents, women, illegal immigrants, detainees and indigenous peoples for
example, are more highlighted nowadays. Its subjects of obligation include not only
countries, but also related international organizations, transnational companies,
domestic organizations and other social members. Its object has also shifted from
merely physical health to both physical and mental health as a whole. The paper for
the first time using the latest medical research results on mental health as evident,
combined with the analysis of some national jurisprudences, putting forward the idea
that fear, grief and nervous shock, anxiety and depression, feelings of shame, as well
as personality change is a violation to mental health right.The contents of right to
health have been enriched and outstretched. The contents of rights includes right to
medical treatment, right to essential medicines, right to environmental health, right to
occupational health, right to public health, right to reproductive health, right to sexual
health, right to medical aid, right to security use of health related products. Section I
researched on the subject of the right to health. Section II on the object of the right to
health. Section III on the legal content of the right to health.

Chapter four: The protection and relief of the right to health. The objective is by
analyzing different theories and systems in its protection and relief, to provide
practical institutional experience support and theoretical evident for the protection and
relief of the right to health. The protection of right to health means to protect the right
before its being infringed. Among all, legal protection and social economic protection
are the most important manners. The relief of the right to health means the remedy
after its being infringed. Judicial remedy is the most effective and prevalent way. In
this chapter, the author discusses the drastic disputes and the meaning about the
justiciability of the right to health. While reviewing quasi-judicial adjudication and
judicial adjudication of the right to health in international and domestic cases, the

justiciability of the right is asserted. The overall trend is: for legal protection, in order
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to represent the legal nature of modern right to health, the constitution taking the trend
of stipulating a right to health; the civil law legislation taking the trend of
Construction of the right to health system, while health law legislation tend to a basic
health law; for social and economical protection, taking ensuing the realization the
right to health as a human right as main guiding ideology, taking into account specific
national conditions and social justice in reforming the health care system, has become
the methodology adopted by many countries. The relief of the right to health is the
remedial measures after it being violated. While being the most effective and
frequently practiced relief measure, the legal relief to the right to health is full of
disputes. As a human right and a right in positive law, the right to health has sufficient
reasons and case support for its actionable nature. Section I of this chapter
demonstrates the legal system protection for the right to health and its experience, as
well as analyzing system models and trends for the legal protection to the right to
health. Section II discusses the four major medical security systems in the social and
economic system which to protect the right to health, and the practice taken by China,
with an analysis of its developing trend. Section III explores the disputes on the
justiciable of the right to health; systematically explain the reason and significance for
its justiciability. Through studying quasi-judicial practice of international and
domestic jurisprudence, to theoretically and practically prove justiciability of the right
to health.

Chapter five: The achievements, challenges and blueprint of the safeguarding of
the right to health in China. This chapter is an end of this paper. The author analyses
the challenges such as the lack of a conception of the right to health, the
incompleteness of the legal protection system safeguarding the right to health, the
defects of the socioeconomic protection system of the right to health, and the lack of
the right to judicial relief about the right to health in China. and provide suggestions

on how to respect, protect and fulfill the right to health better in law and in practice.

Keywor ds: right to health; legal nature; safeguarding of right; justiciability.
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