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ABSTRACT

The right of publicity is a kind of right on the image of a person when it is
merchandised. In our country, the right of publicity is not a legal concept but a
theoretical concept. At present, infringement cases about a personal image have been
very common, while the forms are varietal. It also brings new problems to our legal
practice. Through the analysis of the concept and nature of the right of publicity, and
the protection of the right under present legal system, this paper takes that the
traditional Civil Law, the Personal Right Law and the Anti-Unfair Competition Law
can provide protection for the right of publicity to some extent. But there are also
some shortcomings. So this paper takes the opinion that to strengthen the protection
out of the Trademark Law can make a good complementation to other law systems.
There are still some obstacles to involve the Trademark Law to the law systems to
protect the right of publicity. This paper analyses this problem and put forward
suggestions to amend.

There are three chapters, except the preface and the conclusion.

The first chapter is a general overview of the right of publicity. Through
analysing the representative viewpoints on the concepts, the paper concludes
that there are some characters of the right of publicity: commercial
appropriation of personality and having economic interest. Although the right
of publicity is closely related to personality rights,it is a more appropriate
choice to dovetail it to intellectual property system. Because property right is a
striking feature of the right of publicity, except for intangibility, monopoly and
so on. It is an inherent natural right for humanbings. A person can permit others
to use his or her image, or prohibit others from damaging his or her image
benefits.

The second chapter introduces the characters of the judgments of cases

about the right of publicity in China: The cases relevant to the right of publicity



concentrate on names and portraits, and the main compensation form is moral
damage, and some courts acknowledge the property interest of the image of the
dead. This paper elaborates the advantages and disadvantages among different
protection models. The personality right can provide overall protection for the
name and portrait, but it still can not resolve the problems about the transfer of
the right of publicity and obligees can not obtain reasonable compensations.
The Anti-Unfair Competition Law can provide flexible protection, and it uses
public power into economy. But the subject was limited to operators who are
competitors. People can regist the image of a person as a trademark, or use it as
products' packing and decoration and ads. The Trademark Law is a good
completion to the law system to protect the right of publicity but still has some
shortcomings to amend.

The third chapter puts forward the author's suggestions to complete the
models to provide overall protection for the right of publicity. The right of
publicity is related to the personality right intimately, belongs to somebody and
can not be assigned. And the Personal Law protects mainly the right of name
and of portrait. This paper acknowledges the economic benefits of the
personality right, and expands the scope of protection of true figures which are
protected. We can expand the scope of subject through defining the competitive
relationship specifically to solve the problem that the subject was limited too
narrowly. We can simplify the procedure appropriately to inspire the obligee to
enroll the trademark, and expand the scope of qualified applicants. We can
avoid rush registration effectively through establishing a database and adopting
a rigorous criteria when a famous image is under application for registration as

a trademark.

Key Words : right of publicity ; legal protection; legislation perfection
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