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ABSTRACT

Statute on the Application of Laws to Civil Relationships Involving
Foreign Elements of the People’s Republic of China (thereafter the “Conflict
Code”) was passed 28™ October, 2010 and came into force on 1% April, 2011.
One of the highlighted points of this Statute is the introduction of “habitual
residence” and using habitual residence as the principal connecting factor in lex
personalis. This provision is creative and reasonable to some extent. For
instance, it can strengthen the management of foreigners in our country. Further,
it not only helps with the settlement of regional lex personalis conflicts but also
improves China's integration with legislative trends in private international law.
Whereas, there are still some deficiencies of the provision. For example, it is
not consistent with our situation as a largest immigrant-producing country. In
addition, there are other problems with the provision, such as the unreasonable
definition and elements of habitual residence, the deficient conflicts resolution
mechanism of habitual residence and inappropriate application of habitual
residence doctrine. The above mentioned defects may lead to practical
difficulties, which may have negative effects on parties of civil relationships
involving foreign elements. Therefore, author of this thesis suggest that we
draw some lessons from the advanced experiences of foreign countries or other
districts for the sake of better implementation of our country’s habitual
residence provisions.

There are four chapters in this thesis. The first chapter briefly introduces
the provisions pertinent to habitual residence in the Conflict Code, including
the definition and elements of habitual residence, the conflicts of habitual
residence and the mechanisms to resolve the conflicts, as well as the application
of habitual residence doctrine. The second chapter analyzes the merits and

shortcomings of the provisions. It points out that the introduction of habitual



residence as a kind of connecting factor will bring a number of positive
implications for our country. Nevertheless, it is worth noting that the provisions
still have many defects, such as: the elements of habitual residence are not
complete and perfect, the mechanisms to resolve the positive conflicts of
habitual residence are absent, and the provisions with regard to the application
of habitual residence are not reasonable in some aspects. Thus,
extraterritorial investigations of habitual residence are necessary to polish our
statute. The third part states the elements of habitual residence, the mechanisms
to resolve the positive conflicts of habitual residence and the application of
habitual residence in foreign countries or other districts. Additionally, it
discusses what we can learn from the extraterritorial investigations. The fourth
part suggests possible improvements that can be made predicated on the

research and analysis above.
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