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Abstract

Donation made in extramarital cohabitation is different from common
donation contract for it not only consists of both parties of the contract but also
the donor spouse. Common property system is the statutory matrimonial
property system in China. The donation of one of the spouse means the invasion
of common property. Therefore how to make a balance among the three when
settle the dispute is a complex problem for both the judges and the law experts.

The main body consists of four chapters. Chapter one makes general
description of the situation extramarital cohabitation donation dispute. Based on
it, chapter two focuses on analyzing different theories about the settlement of
the dispute. Then it comes to the conclusion that the present contract law
system cannot effectively settle the dispute with a balanced result. Chapter
three tries to find an answer on comparing the solving ways of continental law
system and UK-US legal system as a reflection of the problems and dilemma
that Chinese law system faces. The last chapter is the author’s suggestion for
the settlement of the dispute.

At present, the law has not set clear rules about the validity of extramarital
cohabitation donation, thus judges cannot reach an agreement even on cases
with the same nature. Theories give their reasons for the judgment of contract
validity from the point of the donee’s property rights or the protection of donor
spouse’s rights and also to decide whether the property can be requested for
return. Neither the judges nor the theories can make the donor take liability for
their actions against public orders and good customs. In fact, such conditions
may encourage extramarital cohabitation and fail to get a balanced resolution to
protect the stability of marriage.

After comparing the difference of foreign laws on dispute settlement, the
author gives out suggestions for the resent law system. When processing the

mechanism of void contract, the principle of public orders and good customs



should not be abused. After the donation contract being judged invalid, the
donor should be prevented to request the gift back by introducing presentation
of illegal cause to our own legislation. At the same time, protection for the
donor spouse’s property rights is necessary. Thus irregular property provisions
can be added to break the dilemma that with the help of common property the

donor escapes from liability for his spouse.

Key words: extramarital cohabitation, donation contract, validity
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