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内容摘要 

 

随着国际投资实践的发展，国际投资法的发展呈现出新的复杂性、不确

定性和扩展性。尤其是近年来，国际投资条约仲裁案件数量的攀升，投资条

约的诸多不足也暴露出来。有关实体法的模糊或缺失、程序法的缺陷等等，

不仅使得东道国的主权面临挑战，也带来了投资条约仲裁的“正当性危机”。

围绕着改造投资仲裁机制的学术讨论以及具体的条约改革实践正在进行当

中。 

在此过程之中，投资仲裁制度无疑成为关注的焦点。规定以仲裁方式解

决投资纠纷已然成为各国双边投资协定中极为重要的组成部分。实践中，往

往会出现不同仲裁庭就同一条款解释不一的情况。为保证条约适用的统一性，

美国《2012 年双边投资条约（BIT）范本》沿用了《2004 年 BIT 范本》第 30

条第 3 款，即“缔约国双方通过各自授权代表联合作出的，对本条约条款之

解释，对仲裁庭具有约束力，仲裁庭所作出的任何决定或裁决应当与解释内

容相一致”。事实上，这一做法已经被包括东南亚联盟国家和澳洲国家以及中

国在内的一些国家所借鉴。此类条款的出现预示着缔约国双方的解释将优于

并有可能控制仲裁庭的解释权。这对于正在进行和将要进行的投资仲裁可能

产生重要影响。这在国际投资仲裁实践中是少有的。鉴于美国在国际投资领

域的世界影响力，极有必要认真思考缔约国联合解释的可能性或可行性。 

本文拟从美国《2012 年 BIT 范本》第 30 条第 3 款关于缔约国联合解释

的规定出发，通过介绍缔约国与仲裁庭在条约解释方面的权利结合与分野，

结合实践投资仲裁案例对缔约国联合解释进行分析，指明缔约国解释与仲裁

庭解释之间应该是互相平衡、互有制约的良性互动关系，同时探讨如何恰当

运用联合解释，以期最大限度地发挥缔约国联合解释的作用，推动投资仲裁

的良性发展。 

 

关键词：国际投资仲裁；缔约国联合解释；双边投资条约解释 
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ABSTRACT 

 

Investment Treaties are concluded by States. Where investment treaties refer 

to Investor-State arbitration, arbitral tribunals interpret treaty provisions in the 

context of the dispute settlement. Some of these interpretations have raised 

concerns, because of a perceived lack of consistency, predictability and quality. 

The concerns have resulted in a confidence even legitimacy crisis in the arbitral 

tribunals. As masters of their BITs, States are becoming more concerned about this 

development and trying to be more proactive in assuring the consistency, 

predictability and quality of the arbitral awards. States have various tools at their 

disposal including unilateral, bilateral and multilateral. Alongside treaty 

re-negotiations and amendments, interpretive tools have been regarded as a useful 

method for addressing some of the challenges the investment dispute settlement 

regime faces today. The United States released the new Model BIT in 2012, in 

which it carried over Article 30(3) of the 2004 United States Model BIT, enabling 

State parties to collectively issue a joint decision on interpretations of investment 

treaty provisions that would be binding on the arbitral tribunals. Article 30(3) of 

the 2012 US Model BIT signifies the trend that States are more proactive in 

asserting their interpretive authority to guide tribunals towards a proper and 

predicable reading of BITs provisions. The thesis explores the background and 

controversies of the Joint Decision on interpretation and suggests a possible 

roadmap for future joint decision for better development of investment arbitration. 

 

Key Words: Investment Arbitration; Joint Decisions; Interpretation of BITs. 
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缩略语表（Abbreviations） 

 

BIT 
Bilateral Investment Treaty 

双边投资条约 

FTA 
Free Trade Agreement 

自由贸易协定 

ICJ 
International Court of Justice 

常设国际法院 

ICSID 
International Centre for Settlement of Investment Disputes 

解决投资争端国际中心 

IIA 
International Investment Agreement 

国际投资协定 

ILC 
International Law Commission 

国际法委员会 

ISDS 
Investor-State Dispute Settlement 

投资者-国家争端解决 

NAFTA 
North American Free Trade Agreement 

北美自由贸易协定 

NAFTA FTC 

North American Free Trade Agreement 

Free Trade Commission 

北美自由贸易协定自由贸易委员会 

NGO 
Non-Governmental Organization 

非政府组织 

PCA 
Permanent Court of Arbitration 

国际常设仲裁院 

PCIJ 
Permanent Court of International Justice 

常设国际法院 

UNCTAD 
United Nations Conference on Trade and Development  

联合国贸易和发展会议 
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UNCITRAL 
United Nations Commission on International Trade Law 

联合国国际贸易法委员会 

VCLT 
Vienna Convention on the Law of Treaties 

维也纳条约法公约 

WIR 
World Investment Report 

国际投资报告 

WTO 
World Trade Organization 

世界贸易组织 

para./paras. 
paragraph/ paragraphs 
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v. 
versus 
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