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ABSTRACT

ABSTRACT

The Economic Compensation for Competitive Restriction is an important
mechanism that balances the interests between the employment unit and the
employee. As to provide some theoretical suggestion on improving the Economic
Compensation system for Competitive Restriction in China, This article carries
out research on the basic theory of the Economic Compensation system for
Competitive Restriction, along with some comparison to the lawmaking and the
judicial experience of the abroad.

This article is divided into three chapters besides preface and conclusion,
and the main content is as follow:

Chapter one studies the basic theories on the Economic Compensation
system for Competitive Restriction. This chapter elaborates the definition and
elements of the system. As a consideration for the employee undertaking the
obligation of Competitive Restriction, the system of the Economic Compensation
system for Competitive Restriction basics on the theory of maximizing the
society’s benefit, and it can also satisfy the needs of social reality.

Chapter two selects four countries which are Britain. the United States.
Germany and France, as representations and emphases on the advanced
experience of the Economic Compensation system for Competitive Restriction in
these countries above to provide a reference for constructing we China’s own
system of Economic Compensation for Competitive Restriction. In the Common
Law system, it requires high for the Competitive Restriction agreement to be
effective, in which the consideration is the basic condition while consistent with
the public policy to be the exception, and the economic compensation clause is
not the requirement for the Competitive Restriction agreement to be effective. In
Civil Law system, it highlights the importance of reasonable economic
compensation, and the economic compensation becomes the core content of the
Competitive Restriction agreement by providing the minimum amount as well as
the achievement of the economic compensation clause.

Chapter three gives advises on improving the Economic Compensation

system for Competitive Restriction in China. To provide theoretical reference for
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the improvement of China’s Economic Compensation system for Competitive
Restriction, it suggests that the economic compensation clause should be
compulsory provisions of the Competitive Restriction agreement, on the basis of
which ,the minimum amount of the economic compensation and the maximum
duration of the competitive restriction should be made through legislative
technique or judicial practice, and it also suggests to restrict the employment
unit’s unilateral termination right of the Competitive Restriction agreement,

which is the key factor in the implementation of the system.

Key words: Competitive Restriction; Economic compensation; System

improvement



T =R R T P TP PP PP PP PP PP PP Y PP PPETPPPPRPYPPEPRRL: 1
H—F EVPREIZFAMERIEARTRID oo 2
3 VU PREBIR IR EEFYTTE - ovveverrrererrereren e 2
e B VPR BRI R - vvveeeeeeeeee et 2

. ﬁﬂkl}&ﬁ%ugé/%%l\{%aqwﬁﬁggﬁ: ............................................... 2
=35 SV PRI FHMERFE IS B RN TEME o 3

e FE VD PR 2R RN I BEY BRI v 3

. %%KE%U?%/%%I‘{%H‘Jﬂl;ﬂz‘gllﬁf ............................................... 4
FoE SNEBWRAIBFAMEBIBELLRSHEL e 5
B W PREIR R LAY TEEERETE 5
e R Y PR GBI FE v 5
o 2R PR B GEBEAMEEIE e 6
= T PREIR AR AP AT oo 7
] M PR I R 5 R JEE v 7
. Yiﬁﬂkﬁﬁ%ﬂ%@%l\{%ﬁ?ﬂﬁ ..................................................... 8
E=1 ESEL RS FAE S RER LTI oo 9
=5 RESWIREIZFHMEFIBRITEEE - oovvrrrrrrrrnrarnnns 11
A T TRl PR SR AMEEIRE ST v oveeveerreereereeeeneeeennn, 1
e FRETATE T VPR BEAMEIHIE v vvvvverenmmnnnnnmnnnnnnns 11
T TR MY PR 1 R BN FE ) DT T coev e 12

= RE TR ML FE AT e oevrrerrrerreeee e 14
B SERET A PREIE FAMEEI BRI o veveeeerrerreeeeeeneeenen. 15
o G AMEAC R T R B AR e 15
T DT AMERFUE SHAPR Z AT PE BT TT v 17
L DN DR Ay 4 2y A 19






CONTENTS

CONTENTS

Preface ........................................................................... 1
Chapter 1 The basic theory of Economic Compensation for

Competitive Restriction ----------------------------------------- 2

Subchapter 1 The definition of Economic Compensation for Competitive
Restriction ............................................................... 2
Section 1 The concept of Competitive Restriction «««-««xveevereeeeeeeeeees 2
Section 2 The concept and element of Economic Compensation for
Competitive ReStriction ««« -« «wxeeesremeriieii, 2
Subchapter 2 The theoretical foundation and necessity of Economic
Compensation for Competitive Restriction:--«---ccooeeeeeeeeeees 3
Section 1 The theoretical foundation of Economic Compensation for
Competitive ReStriCtion -« ««wxrreeereere 3
Section 2 The practical necessity of Economic Compensation for Competitive

Restriction ................................................................ 4

Chapter 2 The comparison with Economic Compensation for

Competitive Restriction abroad and references from them

Subchapter 1 Economic Compensation for Competitive Restriction in
common law System ................................................... 5
Section 1 Economic Compensation system for Competitive Restriction in
Britain ..................................................................... 5
Section 2 Economic Compensation system for Competitive Restriction in the
United States ............................................................. 6
Subchapter 2 Economic Compensation for Competitive Restriction in civil
laW System ............................................................... 7

Section 1 Economic Compensation for Competitive Restriction in Germany

Section 2 Economic Compensation for Competitive Restriction in France -8



S M R 1) 28 5 125 1) LI 9

Subchapter 3 The reference meaning of Economic Compensation for

Competitive Restriction abroad to China«--------ooeeeeeeeeeeeees 9

Chapter 3 The system improvement of Economic Compensation for

Competitive Restriction in China «««---ooeeeeeeeeereeeeeee. 11
Subchapter 1 The institutional analysis to China’s active Economic
Compensation system for Competitive Restriction «-«-------- 11
Section 1 The existing regulations on Economic Compensation system for
Competitive Restriction in China ................................... 1 1
Section 2 The main content of Economic Compensation system for
Competitive Restriction in China ................................... 12
Section 3 The analysis of Economic Compensation system for Competitive
Restriction in China ................................................... 14
Subchapter 1 The advise on improving the Economic Compensation system
for Competitive Restriction in China «--««ccooeeeeeeeeeeeeeeeee.. 15
Section 1 The economic compensation clause should be the requirement of the
Competitive Restriction agreement -« -« «««««x-reereeeeeeeens 15
Section 2 The rationality review on the standard and duration of economic
COMMPENSALION « ¢+ #x o+ o eee s ereeeree e 17
Section 3 Restrictions on the employment unit’s unilateral termination right of

the Competitive Restriction agreement -« -« «-xxooeeeeeeeeeeenes 19
COncluSiOn ...................................................................... 21

Bibliography .................................................................... 22



=k
ll

][/

Al

ANA AL PRI SR, ANARShE R RS — k™ EaH
WA RT MR . 24 ke, FahE 7 BT SRR IE,
M SR B SENL IR 21 4y H 228 2 o 57 3038 (B AT Dy, 3 E A NSk A
B RN B EEIRIE, /E A RE) PRI N LR IR R TR
SRAE AL 2 A3 AN W B 57 3l 2 AT 28 J 2 X AR 3 45 i T i R B AR R
(RISt FIN AL T M Bk 2 (1 DRI A1 57 3 £l B LB 45 R AN 57 Bl L
ST s P9 B B S ) AL

FET I BF B NI [ 5K, 9Bl Ik R e BoR L 5 B i Lk 45
A3 R R, BRR IR 57 8 & R AR AT S AR sk Ak, “SaMk AR IR 2K
FONFRIUX — BRSPS BT A E B, TN TR ST Bl e L
IR #5191 4 B P 3 BN 57 Bl A S B 2, RO~ YN Bz 5 55 3 3 R 56k
BR 157 B 0% R A 2, ek PRI 22 5 A2 EE i S AR JC N B 2. 3RIE (57 5)
BRI B O SE b R A S AT TORNE e eI BR 1) 28 B M 2 e A2 S
B R AR, TR AR SO B R EE, SEEkT, 57 Bl A B
H PRt 8 WG SE R 22 5 A EERA O A — 3 RO 4 2R 2 R ROK
B e, 2013 4F 1 A Clem N RGEBE o T 8 #5783 - SR A8 A
A TR R (DYDY CBAURRIAR CRlVEMEREDY) > i, o E 5 b R
LPPAMER T RARIR S . HZWR SR T RAEA L, X (TR EFE)
A AR RRRENY ) A SRSak IR 2 PR A2 O RLE , A LEig B S sl 52
LA AN, @ [ AMH S SLIE G B ELAT T, 28R FUALK
i) LB T LI LA, A SO B 58 b PR A 28 5 A 2 1] R 1) 58 B 4R 22 B
W

ot BEVERSEIM. BT TR AR, 2006.193.
® [E By,
O YF A B, 04, BN MLAE 1 O BRI LA 5 ) [T, 1£2,2007,(4):17-18.

1



S Ml BRI 22 5 2 1] AL 9

E—8 RARFZFMEHELERR

F—T RARPLFHEHOFE
—. SR PRI AR

Sob PR, XRRTE AR L, SRR X 5 BOM A R E K R Z A HIHF E 58
TR IR, BIBCRI A BUESR 5 H B A R g IRFTRE R R e AA X
F M ESEAT . 7 ORI BOR T AR 25 1 7 2, 57 3% 7R IR
B W — g IR AN A5 2R 7 R 2R 7 wh B R Rk 55 HA S84k R I 3
BN AR, BAE B A7 5 R AT 56 408 1 R 287 b B 7] 36
Mk 55 o M A A1 SE AL 5 R YT IR] 19 5 Ml A% 1R R ek AR b o S 9T e
Rl “AETT B RALF ST, 57 T e 0 B (BARE s X 55) . H
H AR DR <P AL 55 AN N 5Ek 55 o e 55 )57 s BRAA T ERERAT, &S
FRd 2 PSR AR I E . 7 P, CEBU A 5l R ) 55 JE T
2[R e BB S5, T iR A B R A R R e . (AL, SE PR Ry 5
WUR B SENE R, 3K AR T 56 b PR A 22 5% A 2 e A2 S (1 3218 2L

=\ RARHEFIMENRSEEN

Sk PR ) e B A T N AL 5 57 338 2058 57 3 5 32 SE VR 1T b
NFNTAE DT Bl 5 TR B o 2% 1B Jm ) 5 MU BIR 11 B R A S AT 45 57 3l 3 — s BB
2y, ATl AR SO R S5 Xy, AEERE EROY AR
8 R Sl BR 1) 1R L3 = EAA A 5 3, — R SLIERA A R sa b IR fl A2
ME, RN S FNEE BRITEEE, AL ATS7 338 R 5E ML R 1 Bl
B2, KA SH. HAZERPUXMHEE. — 2k WIuhe AR 2
G TAME. EE EEDRRER (TG RE) BERIUX M. ©97 ) i
TREGERS, B CERKA A S AR 57 S R A GE R, A7 TI0E

© 2R, SV AR E R TR ] VAL, 2002, (5) - 84
©ligE. EkEIRM]. AAbET:. LRI, LRERIT, 1976. 25-26.
OZFEMS. FFBha R SEAL IR R RE R (B 2E AL SO [D]. B EHERSIEKSE, 2009.10.

2



Fm SOl RBIZ TR R AR

Z R MR o BT AR N B AT 57 83— I G Az, DIAMETT 3l
FH T2 B — e BRI T 2 R .

MSED R 22 57 Ah 2 B Ok, HLEAE PR LA Lk 2, Sk
BRI 29 5E » 57 B3 e 15 i B ACHH SV IR 1 1K S 5%, i A TC R PR A R R E
AHHFEANZEER: 8B, KUFMERAE S, NEPSLEGIRE T 38
ol PR 1l 28 F A2 H 2 N L) BOE TR E 5% H =, ATTAMEIIIR, A5
NG AR ECE &b RS, 5N RREGIw vk, B0, FMEEARvE, thez
KU R A2 FE L IR 2 GE A2 A% O R, B R GE T R UFAME R 78 PR
Atk

BT RARFIEFIMEREILEMFI LM

— Ml PR$IE 5 HME RV IR 12 B Al

Sl BRI B AME, RISEMVR GG F AR 8 1 oRah, SEm bRxt 578
Wikgs 7T EIAME, ATRLHRRZ -7 ol B i (Kaldor - Hicks Theory)
AT AR o AZ BRI T — Rl (1 1 54 2 R R AN 4 S BUR (AR dE , YN A
EEAMEZIRRE Z G, 2t H DL 207, BBA b2 R Ui Bl st 2= L it
FUF7 o CRIRE — A LR HE SE PR R A M B ORI, EAME 2 R R
BB, 52 e R R A B R AR D o IR R BRI R A 2 SR R A A
RACAE gl £ TR A BE AR AE , AT 3570 N B S AN S A 4 2 1 2 1) s KAk
AN FEME 4 2 UEURC B 1 SR, 3 ) VE AN B, A i At () A i R
(R URTEAT T H o FEKIIM — RAIBCR SR 2, BRSO T UON 43 BE i)
SOMTRBIATEN, IXUGRIXEE NZ A, 5 —L N2, IR0 e 28 2 404 i
i —sesz s, SRMEIY, MaEEttaia ANZE. 52, WR—TE
SRAEMETE i A Ak 2 I AR PR AR, A TE N S e\ i 2 3240, (HANKHRE,
BT N 28 42 BT 4L 2 A0 P e I B rm I s R A M

MER EE, SEVREZ 573 # B w4 RS, S E8E TS
55 s # R B AR ST SR, (AL S AP AE R, RIERRZ-

O T S BRI FMERRERR ). FEK, 2011, (4) + 75,
® R L.

3



S Ml BRI 22 5 2 1] AL 9

A e R, SEBAESR SR KA, TR 2 LdE 2 T % T 5l
IR il 36 B DL =4 R 42 5F A

=\ R RHIZFIMEI L LB

FARAN, SO PRI Z G AMEADURATEE ERIRARTE, th B A& S b
Ry B o PN RN AR HE SEND BR 1) 55 (K155 3, Rl B AR FE Sl R
W55 B H G T A TAMER AR LB . EEH BT

B, SOV PR 2 5 AMa it 57 sk Tl N B 5 55 3 3 2 1R M) ot 1740,
FENAEYME BB SEMVBR F ] 5 AE ORI LN B R e Bk i, PR T R | 17
5 s E WL B ST s e, — AR LIRS 7 s S BUS A A 2
2ol e, EAEBRATNAEF L2, BEITFZ N 57 3 81 57 3 SR AF I
IR, 5 R RERE IR 57 38 s 5 AR IR o D918 F N B AN 55 51 % 22 1)
a2, 57 33 B 3RAT 50k BR 1l 28 5F <

HIR, SEMVBR BT A2 2 AT S5 X VRN S5 R . — T E57 8%
AR PHUSER], B AEARR R 55, N BALE 5 57 3078 21T 36V PR Al Hp
BAEVEERILE RIS T, BUS EL R b A S ORI IR, AREABUR 55 % 25
YRR, PN AT N HES T 55 3 3 5ab R 2 5FAME 1 55 . [FIEE, 57 3h& e
WA B B MR AL AR AH AN SN 55, A ML 3 SR 28 B M B

e, Se b IR 2 5 AR 21 BRI 57 33k B R BARAAR L. — T, A
NN 1) e L bl 2 A o S b PR A 45 38 DR, ) ST s S ) R A 7 0 SR AT
pesén, B Rlae; 50, 57 30 BORIZE T AE SO BGE KAUE TARE IHL

o ANTTTE G 3L B2 A 102K o B TR AT Sk IR B SGR —AT N BE R I B ALE
AR, TSI RA S, WRAE AT RN, NN 245 57 3
Sk PR 22 BF A2 XA R R 2 A e T EAR AR A 2 S b I R AR R LR 3



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

